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DEFENSE ADVISORY COMMITTEE ON INVESTIGATION, PROSECUTION, AND
DEFENSE OF SEXUAL ASSAULT IN THE ARMED FORCES (DAC-IPAD)

PUBLIC MEETING AGENDA

April 28,2017

One Liberty Center, 875 North Randolph Street, Suite 1432

8:30 a.m. - 10:00 a.m.

10:00 a.m. - 10:15 a.m.

10:15 a.m. - 12:15 p.m.

12:15 p.m. - 1:00 p.m.

1:00 p.m. - 2:00 p.m.

2:00 p.m. — 2:15 p.m.

Arlington, Virginia 22203

Administrative Work (41 C.F.R. § 102-3.160, not subject to
notice & open meeting requirements)

Federal Advisory Committee Act Brief

- Ms. Elaine Crowley, Assistant General Counsel, U.S. Department
of Defense

Welcome and Introduction

- Designated Federal Official Opens Meeting
- Remarks of the Chair

Presentation on the Mechanics of a Sexual Assault Case from
Reporting to Referral

- Colonel Christopher Kennebeck, U.S. Army, Chair, Criminal
Law Department, The Judge Advocate General’s Legal Center
and School (TJAGLCYS)

- Ms. Patricia Sudendorf, Professor and Special Victims’
Litigation Expert, Criminal Law Department, TJAGLCS

- Major Kristen Fricchione, U.S. Army, Associate Professor and
Special Victims” Counsel Course Manager, Criminal Law
Department, TJAGLCS

- Major lain Pedden, U.S. Marine Corps, Associate Professor,
Criminal Law Department,, TJAGLCS

Lunch

Presentation on the Mechanics of a Sexual Assault Case from
Reporting to Referral, Continued

The Judicial Proceedings Panel’s FY 2015 Sexual Assault Case
Adjudication Data Analysis

- Dr. Cassia Spohn, Foundation Professor and Director, Arizona
State University School of Criminology and Criminal Justice

- Ms. Meghan Peters. Attorney-Advisor, Judicial Proceedings
Panel (JPP) and DAC-IPAD, U.S. Department of Defense



DEFENSE ADVISORY COMMITTEE ON INVESTIGATION, PROSECUTION, AND
DEFENSE OF SEXUAL ASSAULT IN THE ARMED FORCES (DAC-IPAD)

2:15 p.m. - 4:00 p.m.

4:00 p.m. - 5:00 p.m.
5:00 p.m. - 5:15 p.m.

5:15 p.m.

PUBLIC MEETING AGENDA

Briefing on Department of Defense Annual Sexual Assault
Reporting Data

- Dr. Nathan Galbreath, Deputy Director, Sexual Assault
Prevention and Response Office, U.S. Department of Defense

DAC-IPAD Strategic Planning Session
Public Comment

Meeting Adjourned



Defense Advisory Committee on Investigation, Prosecution, and Defense of Sexual Assault
in the Armed Forces (DAC-IPAD)

April 28, 2017
Public Meeting

Speakers’ Biographies

Elaine C. Crowley, Assistant General Counsel, Office of General Counsel, Washington
Headquarter Services and Pentagon Forces Protection Agency. Ms. Crowley is the Federal
Advisory Committee Act (FACA) Attorney for the Department of Defense. In this role, she is
responsible for providing legal guidance and advice to the Department’s 40+ Federal advisory
committees and their staff. She works closely with the Department’s Advisory Committee
Management Officer on Department-wide policy and procedures regarding the management of
the Federal advisory committee program. Ms. Crowley also provides legal advice to senior
officials on how to obtain advice and recommendations outside of the FACA process. In
addition, Ms. Crowley is responsible for the ethics program for the Department’s Washington
Headquarters Services and Pentagon Force Protection Agency. Ms. Crowley began her Federal
career as a Presidential Management Fellow with the General Services Administration’s
Committee Management Secretariat (“the Secretariat”). The Secretariat is statutorily responsible
for the FACA program and policy across the Executive branch. While working for the
Secretariat on FACA policy, Ms. Crowley was the Desk Officer for the Department. Prior to her
work with the Federal Government, Ms. Crowley was a Parks and Recreation Manager for the
New York City Parks and Recreation Department. In that role, she oversaw the operation of the
parks located in the East Village and Lower East Side of Manhattan and managed relationships
with local officials and the public. She has a BA in Politics, Economics, Rhetoric, and Law from
the University of Chicago; an MS in Public Service Management from DePaul University; and a
JD from Seton Hall University School of Law.

Colonel Christopher A. Kennebeck, U.S. Army, JA, Professor and Chair, Criminal Law
Department. BS, University of South Dakota, 1995; JD, University of South Dakota School of
Law, 1998; 147th Judge Advocate Officer Basic Course, 1998; LLM, 55th Judge Advocate
Graduate Course, 2007; MMAS, US Army Command and General Staff College, 2011, Legal
assistance attorney, trial counsel, and Special Assistant US Attorney at Fort Riley, KS, 1999-
2002; Observer/Controller at the National Training Center, Fort Irwin, CA, 2002-2004;
Instructor/Writer at the US Army Military Police School in Fort Leonard Wood, MO, 2004-
2006; Senior Defense Counsel in Bagram, Afghanistan, 2007-2008; Chief of Military Justice at
7th JMTC in Grafenwoehr, Germany, 2008-2010; Chief of Policy in the Criminal Law Branch of
the Office of the Judge Advocate General in the Pentagon, 2011-2013; and Deputy Staff Judge
Advocate at I Corps and Joint Base Lewis-McChord, WA, 2013-2015. Member of the South
Dakota State bar, the Court of Appeals for the Armed Forces, and the Supreme Court of the
United States.



Ms. Patti M. Sudendorf, Professor, Criminal Law Department. BA, Loyola University
Chicago, 1981; JD, Loyola University Chicago, 1988. Assistant States Attorney, Cook County,
1988-2004; Associate Director, National District Attorneys Association, 2004-2009; Supervisor,
Sex Crimes Division and Assistant States Attorney, Cook County States Attorney’s Office,
2009-2011; Adjunct Professor, Loyola University School of Law, 2011-2013; Director, LLM
Program, Trial Advocacy for International Students and Instructor, Trial Advocacy, Chicago-
Kent College of Law, 2013-2015; Member, Chicago Bar Association and Illinois Bar
Association.

Major Kristen M. Fricchione, U.S. Army, JA, Associate Professor, Criminal Law Department.
BS, University of Wisconsin—Madison, 2002; JD, University of Wisconsin Law School; 171st
Judge Advocate Officer Basic Course 2006-2007; LLM, 64th Judge Advocate Officer Graduate
Course, 2016. Legal Assistance Attorney, Trial Counsel, 10th Mountain Division, Fort Drum,
New York, 2007-2009; Contract Attorney, Army Contracting Command, Fort Belvoir, Virginia,
2009-2011; Trial Counsel, Bamberg, Germany, 2011-2012; Detainee Review Board Counsel—
Bagram, Afghanistan, 2012; Senior Trial Counsel, Bamberg, Germany, 2012-2013; Officer-in-
Charge, Rose Barracks Legal Center, Vilseck, Germany, 2013-2014; Defense Counsel, Trial
Defense Service—Eurasia, Grafenwoehr, Germany, 2014-2015. Member of the bars of
Wisconsin and the Eastern District of Wisconsin.

Major Iain D. Pedden, U.S. Marine Corps, Associate Professor, Criminal Law Department.
BA, Grand Valley State University, 1998; JD, Loyola University Chicago School of Law, 2002;
Naval Justice School, 2004; LLM, 59th Judge Advocate Graduate Course, 2011. Senior Defense
Counsel, Marine Corps Air Station Iwakuni, Japan, 2004-2005; Legal Assistance Officer, Marine
Corps Air Station Iwakuni, Japan, 2005-2007; Trial Counsel, Marine Corps Air Station Iwakuni,
Japan, 2007; Civil Law Officer, Marine Corps Air Station Cherry Point, NC, 2007; Senior Trial
Counsel, Military Justice Officer, Deputy Staff Judge Advocate, Marine Corps Air Station
Cherry Point, NC, 2007-2008; Battalion Judge Advocate, 2d Battalion, 8th Marines, 2008-2009
(Helmand Province, Afghanistan); Deputy Staff Judge Advocate and Deputy Director, Cherry
Point Law Center, Marine Corps Air Station Cherry Point, NC, 2009-2010; Staff Judge
Advocate, 26th Marine Expeditionary Unit, Camp Lejeune, NC (deployed to EUCOM,
CENTCOM, and AFRICOM AORs), 2011-2014; Executive Officer (Acting), 26th Marine
Expeditionary Unit, Camp Lejeune, NC, 2013-2014. Member of the Bars of Illinois, the Court
of Appeals for the Armed Forces, and the Navy-Marine Corps Court of Criminal Appeals.



Dr. Cassia C. Spohn, Foundation Professor and Director, Arizona State University School of
Criminology and Criminal Justice. Cassia Spohn received a Ph.D. in political science from the
University of Nebraska—Lincoln. Prior to joining the ASU faculty in 2006, she was a faculty
member in the School of Criminology and Criminal Justice at the University of Nebraska at
Omabha for 28 years. She is the author or co-author of seven books, including Policing and
Prosecuting Sexual Assault: Inside the Criminal Justice System and How Do Judges Decide?
The Search for Fairness and Equity in Sentencing. Dr. Spohn’s research interests include
prosecutorial and judicial decision making; the intersections of race, ethnicity, crime, and justice;
and sexual assault case processing decisions. In 2013, she received ASU’s Award for Leading
Edge Research in the Social Sciences and was selected as a Fellow of the American Society of
Criminology. Dr. Spohn is a consultant to the Judicial Proceedings Since Fiscal Year 2012
Amendments Panel (JPP) on sexual assault data collection and analysis.

Ms. Meghan Peters, Attorney-Advisor, Defense Advisory Committee on Investigation,
Prosecution, and Defense of Sexual Assault in the Armed Forces (DAC-IPAD) and the JPP. She
joined the JPP staff in September 2014 and manages all staff support for the JPP’s independent
review and analysis of over 2,000 sexual assault prosecutions in the military. She drafted the
JPP’s April 2016 Report on Statistical Data Regarding the Adjudication of Sexual Assault in the
Military. Additionally, Ms. Peters supports the JPP Subcommittee’s review of issues related to
the defense, prosecution, and investigation of sexual assault crimes in the military. Prior to
joining the JPP staff, Ms. Peters served as a judge advocate in the U.S. Army Judge Advocate
General’s Corps for over 7 years, where she prosecuted a wide range of cases including rape,
sexual assault, domestic violence, and trainee abuse, and advised combat commanders at the
82nd Airborne Division on administrative law and military justice issues. After leaving active
duty in 2013, Ms. Peters spent 18 months as a civilian defense counsel representing Service
members at courts-martial before joining the JPP staff. She is a graduate of the University of
Richmond School of Law in Richmond, Virginia and is a member of the Bars of New Jersey and
the District of Columbia.

Dr. Nathan W. Galbreath, Deputy Director, Department of Defense Sexual Assault Prevention
and Response Office (SAPRO). Dr. Galbreath is the Department’s expert for prevention and
response programs and their relationship to behavioral health, forensic science, criminal
investigation, and sex offender assessment and treatment. The Department selected Dr.
Galbreath in December 2016 to be a senior executive and fill the role of Deputy. Dr. Galbreath
previously served as the Department’s Highly Qualified Expert on Sexual Assault Prevention
and Response from 2012 to 2014. He has been affiliated with SAPRO since May 2007 when he
served as SAPRO’s first military deputy director before retiring from the Air Force in 2009.



INFORMATION PAPER
Federal Advisory Committee Act

PURPOSE OF THE FEDERAL ADVISORY COMMITTEE ACT
e The Federal Advisory Committee Act (FACA) of 1972, as amended (5 U.S.C. App.), was enacted to
enhance public accountability of, and reduce the wasteful expenditures on, Federal advisory committees.
e FACA is a procedural law, governing the establishment, operation, administration, and termination of
Federal advisory committees.
e An advisory committee is
0 Any committee, board, commission, council, conference, panel, task force, or other similar
group, which is established by statute, or established or utilized by the President or by an agency
official, for the purpose of obtaining advice and recommendations
0 Excludes committees comprised solely of full-time, or permanent part-time, Federal employees
or any committee created by the National Academy of Sciences or the National Academy of
Public Administration

OTHER STATUTES/PRESIDENTIAL DIRECTIVES AFFECTING ADVISORY COMMITTEES
e FACA is considered to be an integral part of the Four Pillars of Openness in Government:
0 Administrative Procedure Act of 1946
0 Federal Advisory Committee Act of 1972
0 Freedom of Information Act of 1976
0 Government in the Sunshine Act of 1977
e The following statutes and Presidential directives also affect Federal advisory committees:
0 Ethics and “Conflict of Interest” statutes, regulations, and other rules
Unfunded Mandates Reform Act of 1995
The White House Ban on Lobbyists
Personnel laws and rules
Appropriations law

(ol elolNe]

GOVERNING PRINCIPLES: TRANSPARENCY AND OVERSIGHT

e DoD must develop and file a charter and membership balance plan before any advisory committee can
begin working; committees do not perform inherently governmental functions — they provide advice and
recommendations only; committees must have a clearly defined purpose

e Subcommittees are generally not subject to the open meeting requirements of FACA, but must report out
to an advisory committee and not directly to a Federal officer or agency; the parent committee must fully
and openly deliberate the subcommittee’s recommendations, no rubberstamping allowed

e No inappropriate influence by Federal employees or special interest groups on committee’s ability to
provide independent advice; membership must be fairly balanced in terms of point of view represented
and functions to be performed

e Federal statute/regulation require transparency — the public, with some exceptions, has the right to watch
public policy development; committees lack the authority to close or partially close meetings to the
public; that authority rests solely with DoD and must conform to statutory limitations; the committee’s
Designated Federal Officer must attend the entirety of all committee/subcommittee meetings and may
adjourn the meeting if in the public interest

e Public has legal right to submit written statements, and may be allowed to provide oral comments, for
consideration by committee members when developing their advice and recommendations

e Committee’s records, to include working papers, must be made contemporaneously available to the
public; committee cannot assert Freedom of Information Act exemptions — that authority rests solely
with DoD; DoD must provide adequate support and provide access to appropriate DoD data/information
and senior leaders; release of DoD data/information to committees must conform to DoD policies and
procedures pertaining to the public release of DoD data and information

Prepared by: Elaine Crowley, Assistant General Counsel and DoD FACA Attorney
Washington Headquarters Services, Office of General Counsel
703.693.7374, elaine.c.crowley.civ@mail.mil



FEDERAL ADVISORY COMMITTEE ACT

FEDERAL ADVISORY COMMITTEE ACT
5U.S.C. app.

As Amended

§1. Short title
This Act may be cited as the "Federal Advisory Committee Act Amendments."

§2. Findings and purpose
(a) The Congress finds that there are numerous committees, boards, commissions, councils, and
similar groups which have been established to advise officers and agencies in the executive branch
of the Federal Government and that they are frequently a useful and beneficial means of furnishing
expert advice, ideas, and diverse opinions to the Federal Government.
(b) The Congress further finds and declares that--

(1) the need for many existing advisory committees has not been adequately reviewed;

(2) new advisory committees should be established only when they are determined to be
essential and their number should be kept to the minimum necessary;

(3) advisory committees should be terminated when they are no longer carrying out the
purposes for which they were established,;

(4) standards and uniform procedures should govern the establishment, operation, admin-
istration, and duration of advisory committees;

(5) the Congress and the public should be kept informed with respect to the number,
purpose, membership, activities, and cost of advisory committees; and

(6) the function of advisory committees should be advisory only, and that all matters under
their consideration should be determined, in accordance with law, by the official, agency, or
officer involved.
83. Definitions
For the purpose of this Act--
(1) The term "Administrator" means the Administrator of General Services.
(2) The term "advisory committee" means any committee, board, commission, council,
conference, panel, task force, or other similar group, or any subcommittee or other
subgroup thereof (hereafter in this paragraph referred to as "committee"), which is--
(A) established by statute or reorganization plan, or

(B) established or utilized by the President, or

(C) established or utilized by one or more agencies,
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FEDERAL ADVISORY COMMITTEE ACT

in the interest of obtaining advice or recommendations for the President or one or more
agencies or officers of the Federal Government, except that such term excludes (i) any
committee that is composed wholly of full-time, or permanent part-time, officers or
employees of the Federal Government, and (ii) any committee that is created by the
National Academy of Sciences or the National Academy of Public Administration.

(3) The term "agency" has the same meaning as in section 551(1) of Title 5, United States
Code.

(4) The term "Presidential advisory committee™ means an advisory committee which
advises the President.

84. Applicability; restrictions

(a) The provisions of this Act or of any rule, order, or regulation promulgated under this Act shall
apply to each advisory committee except to the extent that any Act of Congress establishing any
such advisory committee specifically provides otherwise.

(b) Nothing in this Act shall be construed to apply to any advisory committee established or
utilized by--

(1) the Central Intelligence Agency; or
(2) the Federal Reserve System.

(c) Nothing in this Act shall be construed to apply to any local civic group whose primary function
is that of rendering a public service with respect to a Federal program, or any State or local com-
mittee, council, board, commission, or similar group established to advise or make recommenda-
tions to State or local officials or agencies.

85. Responsibilities of Congressional committees; review; guidelines

(a) In the exercise of its legislative review function, each standing committee of the Senate and
the House of Representatives shall make a continuing review of the activities of each advisory
committee under its jurisdiction to determine whether such advisory committee should be
abolished or merged with any other advisory committee, whether the responsibilities of such
advisory committee should be revised, and whether such advisory committee performs a necessary
function not already being performed. Each such standing committee shall take appropriate action
to obtain the enactment of legislation necessary to carry out the purpose of this subsection.

(b) In considering legislation establishing, or authorizing the establishment of any advisory
committee, each standing committee of the Senate and of the House of Representatives shall
determine, and report such determination to the Senate or to the House of Representatives, as the
case may be, whether the functions of the proposed advisory committee are being or could be
performed by one or more agencies or by an advisory committee already in existence, or by
enlarging the mandate of an existing advisory committee. Any such legislation shall--

(1) contain a clearly defined purpose for the advisory committee;

(2) require the membership of the advisory committee to be fairly balanced in terms of the
points of view represented and the functions to be performed by the advisory committee;

(3) contain appropriate provisions to assure that the advice and recommendations of the
advisory committee will not be inappropriately influenced by the appointing authority or by
any special interest, but will instead be the result of the advisory committee's independent
judgment;
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(4) contain provisions dealing with authorization of appropriations, the date for submission
of reports (if any), the duration of the advisory committee, and the publication of reports
and other materials, to the extent that the standing committee determines the provisions of
section 10 of this Act to be inadequate; and

(5) contain provisions which will assure that the advisory committee will have adequate
staff (either supplied by an agency or employed by it), will be provided adequate quarters,
and will have funds available to meet its other necessary expenses.

(c) To the extent they are applicable, the guidelines set out in subsection (b) of this section shall
be followed by the President, agency heads, or other Federal officials in creating an advisory
committee.

86. Responsibilities of the President; report to Congress; annual report to Congress; exclusion

(a) The President may delegate responsibility for evaluating and taking action, where appropriate,
with respect to all public recommendations made to him by Presidential advisory committees.

(b) Within one year after a Presidential advisory committee has submitted a public report to the
President, the President or his delegate shall make a report to the Congress stating either his
proposals for action or his reasons for inaction, with respect to the recommendations contained in
the public report.

(c) [Annual report] Repealed by the Federal Reports Elimination and Sunset Act of 1995, Pub. L.
No. 104-66, § 3003, 109 Stat. 707, 734-36 (1995), amended by Pub. L. No. 106-113, § 236, 113
Stat. 1501, 1501A-302 (1999) (changing effective date to May 15, 2000).

87. Responsibilities of the Administrator of General Services; Committee Management Secretariat,
establishment; review; recommendations to President and Congress; agency cooperation; performance
guidelines; uniform pay guidelines; travel expenses; expense recommendations

(a) The Administrator shall establish and maintain within the General Services Administration a
Committee Management Secretariat, which shall be responsible for all matters relating to advisory
committees.

(b) The Administrator shall, immediately after October 6, 1972, institute a comprehensive review
of the activities and responsibilities of each advisory committee to determine--

(1) whether such committee is carrying out its purpose;

(2) whether, consistent with the provisions of applicable statutes, the responsibilities
assigned to it should be revised;

(3) whether it should be merged with other advisory committees; or
(4) whether it should be abolished.

The Administrator may from time to time request such information as he deems necessary to carry
out his functions under this subsection. Upon the completion of the Administrator's review he
shall make recommendations to the President and to either the agency head or the Congress with
respect to action he believes should be taken. Thereafter, the Administrator shall carry out a
similar review annually. Agency heads shall cooperate with the Administrator in making the
reviews required by this subsection.

(c) The Administrator shall prescribe administrative guidelines and management controls appli-
cable to advisory committees, and, to the maximum extent feasible, provide advice, assistance, and
guidance to advisory committees to improve their performance. In carrying out his functions under
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this subsection, the Administrator shall consider the recommendations of each agency head with
respect to means of improving the performance of advisory committees whose duties are related to
such agency.

(d)(1) The Administrator, after study and consultation with the Director of the Office of Person-
nel Management, shall establish guidelines with respect to uniform fair rates of pay for comparable
services of members, staffs, and consultants of advisory committees in a manner which gives appro-
priate recognition to the responsibilities and qualifications required and other relevant factors.
Such regulations shall provide that--

(A) no member of any advisory committee or of the staff of any advisory committee
shall receive compensation at a rate in excess of the rate specified for GS-18 of the
General Schedule under section 5332 of Title 5, United States Code;

(B) such members, while engaged in the performance of their duties away from
their homes or regular places of business, may be allowed travel expenses, including
per diem in lieu of subsistence, as authorized by section 5703 of Title 5, United
States Code, for persons employed intermittently in the Government service; and

(C) such members--

(i) who are blind or deaf or who otherwise qualify as handicapped individ-
uals (within the meaning of section 501 of the Rehabilitation Act of 1973
(29 U.S.C. §794)), and

(if) who do not otherwise qualify for assistance under section 3102 of Title
5, United States Code, by reason of being an employee of an agency (within
the meaning of section 3102(a)(1) of such Title 5),

may be provided services pursuant to section 3102 of such Title 5 while in perfor-
mance of their advisory committee duties.

(2) Nothing in this subsection shall prevent--

(A) an individual who (without regard to his service with an advisory committee) is
a full-time employee of the United States, or

(B) an individual who immediately before his service with an advisory committee
was such an employee,

from receiving compensation at the rate at which he otherwise would be compensated (or
was compensated) as a full-time employee of the United States.

(e) The Administrator shall include in budget recommendations a summary of the amounts he
deems necessary for the expenses of advisory committees, including the expenses for publication of
reports where appropriate.

88. Responsibilities of agency heads; Advisory Committee Management Officer, designation

(a) Each agency head shall establish uniform administrative guidelines and management controls

for advisory committees established by that agency, which shall be consistent with directives of the
Administrator under section 7 and section 10. Each agency shall maintain systematic information
on the nature, functions, and operations of each advisory committee within its jurisdiction.

(b) The head of each agency which has an advisory committee shall designate an Advisory Com-
mittee Management Officer who shall--
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(1) exercise control and supervision over the establishment, procedures, and accomplish-
ments of advisory committees established by that agency;

(2) assemble and maintain the reports, records, and other papers of any such committee
during its existence; and

(3) carry out, on behalf of that agency, the provisions of section 552 of Title 5, United
States Code, with respect to such reports, records, and other papers.

89. Establishment and purpose of advisory committees; publication in Federal Register; charter: filing,
contents, copy

(a) No advisory committee shall be established unless such establishment is--
(1) specifically authorized by statute or by the President; or
(2) determined as a matter of formal record, by the head of the agency involved after
consultation with the Administrator, with timely notice published in the Federal Register,
to be in the public interest in connection with the performance of duties imposed on that
agency by law.
(b) Unless otherwise specifically provided by statute or Presidential directive, advisory committees
shall be utilized solely for advisory functions. Determinations of action to be taken and policy to be
expressed with respect to matters upon which an advisory committee reports or makes recommen-
dations shall be made solely by the President or an officer of the Federal Government.
(c) No advisory committee shall meet or take any action until an advisory committee charter has
been filed with (1) the Administrator, in the case of Presidential advisory committees, or (2) with
the head of the agency to whom any advisory committee reports and with the standing committees
of the Senate and of the House of Representatives having legislative jurisdiction of such agency.
Such charter shall contain the following information:
(A) the committee's official designation;
(B) the committee's objectives and the scope of its activity;
(C) the period of time necessary for the committee to carry out its purposes;
(D) the agency or official to whom the committee reports;

(E) the agency responsible for providing the necessary support for the committee;

(F) adescription of the duties for which the committee is responsible, and, if such
duties are not solely advisory, a specification of the authority for such functions;

(G) the estimated annual operating costs in dollars and man-years for such com-
mittee;

(H) the estimated number and frequency of committee meetings;

(1) the committee's termination date, if less than two years from the date of the
committee's establishment; and

(J) the date the charter is filed.

A copy of any such charter shall also be furnished to the Library of Congress.
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810. Advisory committee procedures; meetings; notice, publication in Federal Register; regulations;
minutes; certification; annual report; Federal officer or employee, attendance

(a)(1) Each advisory committee meeting shall be open to the public.

(2) Except when the President determines otherwise for reasons of national security, timely
notice of each such meeting shall be published in the Federal Register, and the Adminis-
trator shall prescribe regulations to provide for other types of public notice to insure that all
interested persons are notified of such meeting prior thereto.

(3) Interested persons shall be permitted to attend, appear before, or file statements with
any advisory committee, subject to such reasonable rules or regulations as the Administra-
tor may prescribe.

(b) Subject to section 552 of Title 5, United States Code, the records, reports, transcripts, min-
utes, appendixes, working papers, drafts, studies, agenda, or other documents which were made
available to or prepared for or by each advisory committee shall be available for public inspection
and copying at a single location in the offices of the advisory committee or the agency to which the
advisory committee reports until the advisory committee ceases to exist.

(c) Detailed minutes of each meeting of each advisory committee shall be kept and shall contain a
record of the persons present, a complete and accurate description of matters discussed and con-
clusions reached, and copies of all reports received, issued, or approved by the advisory committee.
The accuracy of all minutes shall be certified to by the chairman of the advisory committee.

(d) Subsections (a)(1) and (a)(3) of this section shall not apply to any portion of an advisory com-
mittee meeting where the President, or the head of the agency to which the advisory committee
reports, determines that such portion of such meeting may be closed to the public in accordance
with subsection (c) of section 552b of Title 5, United States Code. Any such determination shall
be in writing and shall contain the reasons for such determination. If such a determination is
made, the advisory committee shall issue a report at least annually setting forth a summary of its
activities and such related matters as would be informative to the public consistent with the policy
of section 552(b) of Title 5, United States Code.

(e) There shall be designated an officer or employee of the Federal Government to chair or attend
each meeting of each advisory committee. The officer or employee so designated is authorized,
whenever he determines it to be in the public interest, to adjourn any such meeting. No advisory
committee shall conduct any meeting in the absence of that officer or employee.

(f) Advisory committees shall not hold any meetings except at the call of, or with the advance
approval of, a designated officer or employee of the Federal Government, and in the case of
advisory committees (other than Presidential advisory committees), with an agenda approved by
such officer or employee.

811. Auvailability of transcripts; "agency proceeding”
(a) Except where prohibited by contractual agreements entered into prior to the effective date of
this Act, agencies and advisory committees shall make available to any person, at actual cost of
duplication, copies of transcripts of agency proceedings or advisory committee meetings.

(b) As used in this section "agency proceeding" means any proceeding as defined in section
551(12) of Title 5, United States Code.

§12. Fiscal and administrative provisions; record-keeping; audit; agency support services

(a) Each agency shall keep records as will fully disclose the disposition of any funds which may be
at the disposal of its advisory committees and the nature and extent of their activities. The
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General Services Administration, or such other agency as the President may designate, shall
maintain financial records with respect to Presidential advisory committees. The Comptroller
General of the United States, or any of his authorized representatives, shall have access, for the
purpose of audit and examination, to any such records.

(b) Each agency shall be responsible for providing support services for each advisory committee
established by or reporting to it unless the establishing authority provides otherwise. Where any
such advisory committee reports to more than one agency, only one agency shall be responsible for
support services at any one time. In the case of Presidential advisory committees, such services
may be provided by the General Services Administration.

813. Responsibilities of Library of Congress; reports and background papers; depository

Subject to section 552 of Title 5, United States Code, the Administrator shall provide for the filing
with the Library of Congress of at least eight copies of each report made by every advisory committee and,
where appropriate, background papers prepared by consultants. The Librarian of Congress shall establish a
depository for such reports and papers where they shall be available to public inspection and use.

§14. Termination of advisory committees; renewal; continuation

(a)(1) Each advisory committee which is in existence on the effective date of this Act shall ter-
minate not later than the expiration of the two-year period following such effective date unless--

(A) in the case of an advisory committee established by the President or an officer
of the Federal Government, such advisory committee is renewed by the President or
that officer by appropriate action prior to the expiration of such two-year period; or

(B) in the case of an advisory committee established by an Act of Congress, its
duration is otherwise provided for by law.

(2) Each advisory committee established after such effective date shall terminate not later
than the expiration of the two-year period beginning on the date of its establishment
unless--

(A) in the case of an advisory committee established by the President or an officer
of the Federal Government such advisory committee is renewed by the President or
such officer by appropriate action prior to the end of such period; or

(B) in the case of an advisory committee established by an Act of Congress, its
duration is otherwise provided for by law.

(b)(1) Upon the renewal of any advisory committee, such advisory committee shall file a charter in
accordance with section 9(c).

(2) Any advisory committee established by an Act of Congress shall file a charter in
accordance with such section upon the expiration of each successive two-year period
following the date of enactment of the Act establishing such advisory committee.

(3) No advisory committee required under this subsection to file a charter shall take any
action (other than preparation and filing of such charter) prior to the date on which such
charter is filed.

(c) Any advisory committee which is renewed by the President or any officer of the Federal
Government may be continued only for successive two-year periods by appropriate action taken by
the President or such officer prior to the date on which such advisory committee would otherwise
terminate.
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815. Requirements relating to the National Academy of Sciences and the National Academy of Public
Administration

(a) In General- An agency may not use any advice or recommendation provided by the National
Academy of Sciences or National Academy of Public Administration that was developed by use of
a committee created by that academy under an agreement with an agency, unless--

(1) the committee was not subject to any actual management or control by an agency or an
officer of the Federal Government;

(2) in the case of a committee created after the date of the enactment of the Federal
Advisory Committee Act Amendments of 1997, the membership of the committee was
appointed in accordance with the requirements described in subsection (b)(1); and

(3) in developing the advice or recommendations, the academy compiled with--

(A) subsection (b)(2) through (6), in the case of any advice or recommendation
provided by the National Academy of Sciences; or

(B) subsection (b)(2) and (5), in the case of any advice or recommendation
provided by the National Academy of Public Administration.

(b) Requirements- The requirements referred to in subsection (a) are as follows:

(1) The Academy shall determine and provide public notice of the names and brief
biographies of individuals that the Academy appoints or intends to appoint to serve on the
committee. The Academy shall determine and provide a reasonable opportunity for the
public to comment on such appointments before they are made or, if the Academy
determines such prior comment is not practicable, in the period immediately following the
appointments. The Academy shall make its best efforts to ensure that (A) no individual
appointed to serve on the committee has a conflict of interest that is relevant to the
functions to be performed, unless such conflict is promptly and publicly disclosed and the
Academy determines that the conflict is unavoidable, (B) the committee membership is
fairly balanced as determined by the Academy to be appropriate for the functions to be
performed, and (C) the final report of the Academy will be the result of the Academy's
independent judgment. The Academy shall require that individuals that the Academy
appoints or intends to appoint to serve on the committee inform the Academy of the
individual's conflicts of interest that are relevant to the functions to be performed.

(2) The Academy shall determine and provide public notice of committee meetings that
will be open to the public.

(3) The Academy shall ensure that meetings of the committee to gather data from
individuals who are not officials, agents, or employees of the Academy are open to the
public, unless the Academy determines that a meeting would disclose matters described in
section 552(b) of Title 5, United States Code. The Academy shall make available to the
public, at reasonable charge if appropriate, written materials presented to the committee by
individuals who are not officials, agents, or employees of the Academy, unless the Academy
determines that making material available would disclose matters described in that section.

(4) The Academy shall make available to the public as soon as practicable, at reasonable
charge if appropriate, a brief summary of any committee meeting that is not a data
gathering meeting, unless the Academy determines that the summary would disclose
matters described in section 552(b) Title 5, United States Code. The summary shall
identify the committee members present, the topics discussed, materials made available to
the committee, and such other matters that the Academy determines should be included.
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(5) The Academy shall make available to the public its final report, at reasonable charge if
appropriate, unless the Academy determines that the report would disclose matters de-
scribed in section 552(b) of Title 5, United States Code. If the Academy determines that
the report would disclose matters described in that section, the Academy shall make public
an abbreviated version of the report that does not disclose those matters.

(6) After publication of the final report, the Academy shall make publicly available the
names of the principal reviewers who reviewed the report in draft form and who are not
officials, agents, or employees of the Academy.

(c) Regulations- The Administrator of General Services may issue regulations implementing this
section.

§16. Effective Date

Except as provided in section 7(b), this Act shall become effective upon the expiration of ninety
days following October 6, 1972.
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GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 101-6 and 102-3
[FPMR Amendment A-57]

RIN 3090-AG49

Federal Advisory Committee
Management

AGENCY: Office of Governmentwide
Policy, GSA.
ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is revising
Federal Property Management
Regulations (FPMR) coverage on Federal
advisory committee management and
moving it into the Federal Management
Regulation (FMR). A cross-reference is
added to the FPMR to direct readers to
the coverage in the FMR. The FMR
coverage is written in plain language to
provide agencies with updated
regulatory material that is easy to read
and understand. This action is
necessary due to legislative and policy
changes that have occurred, and judicial
decisions that have been issued since
the regulation was last updated. It is
based also on suggestions for
improvement from other Federal
agencies and interested parties, and
clarifies how the regulation applies or
does not apply to certain situations.
EFFECTIVE DATE: August 20, 2001.

FOR FURTHER INFORMATION CONTACT:
Charles F. Howton, Deputy Director,
Committee Management Secretariat
(202) 273-3561, or electronically at the
following Internet address:
charles.howton@gsa.gov.

SUPPLEMENTARY INFORMATION:

A. Background

GSA’s authority for administering the
Federal Advisory Committee Act
(FACA), as amended, 5 U.S.C., App.
(also referred to as ‘“the Act”), is
contained in section 7 of the Act and
Executive Order 12024 (42 FR 61445; 3
CFR 1977 Comp., p. 158). Under
Executive Order 12024, the President
delegated to the Administrator of
General Services all of the functions
vested in the President by the Act.
GSA'’s responsibilities for administering
the Act have been delegated to the
Associate Administrator for
Governmentwide Policy and to the
Director of the Committee Management
Secretariat.

In a previous issue of the Federal
Register (62 FR 31550, June 10, 1997),
GSA published an Advance Notice of
Proposed Rulemaking (ANPRM) and
requested comments. Additional

comments were requested from the
Interagency Committee on Federal
Advisory Committee Management. GSA
requested comments on: (1) Suggested
issues to address; (2) specific
recommendations about changes needed
in the current Federal Advisory
Committee Management subpart; (3)
examples of situations where FACA was
either a useful tool or a hindrance to
public involvement; and (4) GSA’s
intent to include illustrative examples
and principles. On January 14, 2000,
GSA published a proposed rule in the
Federal Register (65 FR 2504) and
requested comments over a 60-day
period ending on March 14, 2000. All
comments received were considered in
drafting this final rule.

This final rule provides
administrative and interpretive
guidelines and management controls for
Federal agencies to implement the
provisions of the Act, and is intended to
improve the management and operation
of Federal advisory committees in the
executive branch.

B. Discussion of Comments

Twenty-six commenters responded to
the invitation for comments, including
twenty commenters from the executive
branch and six commenters from non-
Federal sources. Of the twenty
comments received from executive
branch sources, three comments were
submitted by subcomponents of a
Federal department or agency. A total of
fifty-nine specific issues or
recommendations were identified, of
which seven were either fully
supportive of the proposed rule or
concerned typographical errors. GSA
addressed the disposition of the
remaining fifty-two issues or
recommendations as follows:

The Final Rule Should Include More
Guidance Relating to the Management
of Advisory Committees, Including the
Impact of Other Statutes and Issues on
Day-to-Day Operations

Several commenters provided
suggestions regarding the addition of
guidance on issues that, although not
addressed by the Act, likely would
improve the management of advisory
committees. For example, one
commenter suggested that the final rule
include a provision to encourage
agencies to streamline their internal
processes and procedures in order to
expedite the establishment of advisory
committees. Other commenters
requested that GSA: (1) Provide more
detailed provisions on the
compensation of advisory committee
members and staff, and experts and
consultants; (2) expand the range of

information required to be listed in an
advisory committee’s charter to include
the nature and disposition of records;
and (3) incorporate new regulatory
requirements for increasing access to
advisory committee information, such
as providing meeting notices, minutes,
and reports via the Internet.

In response to these
recommendations, GSA expanded the
number of examples included within
the final rule to illustrate how other
statutes or issues potentially could
affect the effective management of
advisory committees.

In addition, GSA reorganized the
examples and other guidance into
appendices to avoid any ambiguity
between actions required by the Act and
the final rule, and actions that are
suggested only within an implementing
framework of “‘best practices.” In the
final rule, a “Key Points and Principles”
appendix appears at the end of each
subpart to which it relates.

In applying the “best practices”
offered in the appendices, users of the
final rule should continue to examine
the extent to which other factors,
including agency-specific statutory
provisions and internal agency
procedures, may affect a specific
advisory committee or program.
Although GSA believes that the
examples contained in the appendices
to the final rule represent the
circumstances most commonly
encountered during the day-to-day
management of advisory committees,
the listing is not exhaustive and must be
supplemented based upon the unique
requirements of the user.

Provide Additional Guidance Regarding
What Advisory Committees and Their
Subcommittees Must Do To Comply
With the Act

Many commenters expressed concern
over language contained in the preamble
to the proposed rule relating to coverage
of subcommittees under the Act. The
preamble to the proposed rule noted
that:

The applicability of the procedural
requirements contained in FACA and this
proposed rule to subcommittees of advisory
committees has been clarified. GSA’s current
FACA regulation does not make clear that
subcommittees reporting to a parent
committee are not subject to FACA. Indeed,
the regulation states just the opposite,
providing that “[sJubcommittees that do not
function independently of the full or parent
advisory committee’ are subject to all
requirements of FACA except the
requirement for a charter. (See 41 CFR 101—
6.1007(b)(3).) This provision is problematic
for two reasons. First, it applies FACA more
broadly than the statute itself requires.
Second, it essentially creates a special type
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of advisory committee that is subject to some,
but not all of FACA’s requirements, which
has no foundation in the statute. Under
FACA, a group is either an advisory
committee subject to all of the statutory
requirements, or it is not an advisory
committee, and therefore not subject to any
of its requirements. Because a subcommittee
which reports to a parent committee is not
an “‘advisory committee”” under FACA, there
is no legal basis for applying any of FACA’s
requirements to such a subcommittee.

In evaluating the comments received,
GSA notes that there were no objections
to the exclusions contained in § 102—
3.185 of the proposed rule (now § 102—
3.160 of the final rule), relating to
“What activities of an advisory
committee are not subject to the notice
and open meeting requirements of the
Act?” The exclusions in § 102—3.160 of
the final rule continue to cover the types
of activities routinely performed by
subcommittees. By this reasoning GSA
sought to bring into harmony these
activities with those provisions in the
proposed rule differentiating
subcommittees reporting to a parent
advisory committee from those
reporting directly to a Federal officer or
agency.

However, the preamble to the
proposed rule did not explain and
describe adequately the legal framework
for GSA’s decision to differentiate
subcommittees that report only to a
parent advisory committee more clearly
from advisory committees that report
directly to a Federal officer or agency.
The Act defines the term “advisory
committee’” as ‘““any committee, * * *
or any subcommittee or other subgroup
thereof which is established or utilized
by the President or an agency in the
interest of obtaining advice or
recommendations for the President or
one or more agencies or officers of the
Federal Government”. Under this
definition, a subcommittee is an
“advisory committee” subject to the Act
if it provides advice to the President or
a Federal officer or agency. Most
subcommittees, however, report only to
a parent advisory committee and it is
the parent committee that is normally
responsible for providing advice or
recommendations to the Government. In
this conventional scenario, the
subcommittee is not subject to the Act
because it is not providing advice to the
Government.

Case law supports this conclusion. In
National Anti-Hunger Coalition v.
Executive Committee, 557 F.Supp. 524
(D.D.C.), aff’d, 711 F.2d 1071 (D.C. Cir.
1983), the question presented was
whether the Act applied to task forces
reporting to the Executive Committee of
the President’s Private Sector Survey on

Cost Control in the Federal Government.
The task forces had no authority to
make recommendations to agencies or to
the President. Instead, their function
was to do the “preliminary work of the
survey, including fact-gathering,
statistical evaluations, and the
formulation of preliminary reports.”
(557 F.Supp. at 526). Although it was
undisputed that the Executive
Committee was subject to the Act, the
court held that the Act did not apply to
the task forces under the following
reasoning:

There is no question that the task forces are
intimately involved in the gathering of
information about federal programs and the
formulation of possible recommendations for
consideration of the Committee. That is not
enough to render them subject to the FACA.
The Act itself applies only to committees
“established or utilized by the President or
an agency ‘“‘in the interest of obtaining advice
or recommendations for the President or one
or more agencies.” The Act does not cover
groups performing staff functions such as
those performed by the so-called task forces.
(557 F.Supp. at 529). (See also Association of
American Physicians and Surgeons v.
Clinton, 997 F.2d 898, 911-913 (D.C. Cir.
1993).)

GSA believes that as a result of this
decision, subcommittees that report to a
parent advisory committee generally are
not subject to the Act. GSA also believes
that subcommittees whose advice or
recommendations are provided directly
to a Federal officer or agency are subject
to the Act. However, GSA further
believes that this decision does not
shield those subcommittees from
coverage under the Act whose advice or
recommendations are not subject to
deliberation by their parent advisory
committees.

From this reasoning, it is not
permissible for parent advisory
committees simply to “‘rubber-stamp”
the advice or recommendations of their
subcommittees, thereby depriving the
public of its opportunity to know about,
and participate contemporaneously in,
an advisory committee’s deliberations.
Agencies are cautioned to avoid
excluding the public from attending any
meeting where a subcommittee develops
advice or recommendations that are not
expected to be reviewed and considered
by the parent advisory committee before
being submitted to a Federal officer or
agency. These exclusions may run
counter to the provisions of the Act that
require contemporaneous access to the
advisory committee deliberative
process.

To address these issues more clearly,
GSA strengthened language in the final
rule by: (1) Adding a new § 102—3.35
that outlines policies relating to
subcommittees; (2) clarifying language

in § 102-3.145 relating to subcommittee
meetings; and (3) clarifying the
examples contained in Appendix A to
Subpart C.

Correct and Clarify the Definition of
“Utilized”

Nine commenters recommended that
GSA revise its definition of the term,
“utilized” to conform to governing case
law.

As noted by some of the commenters,
the definition of the term “utilized” in
§ 102-3.30 of the proposed rule
inadvertently misstated the applicable
legal test. The proposed rule stated that
a committee is “utilized within the
meaning of the Act when the President
or a Federal agency exercises actual
management and control over its
operation.” This construction would
require an agency both to have
management of the committee and to
exercise control over the committee
before the committee can be deemed
“utilized.” The proper statement of the
“utilized” test is whether an agency
either has management of the committee
or, in some fashion other than
management, exercises control over the
committee.

The controlling legal authority is
Washington Legal Foundation v. U. .
Sentencing Commission, 17 F.3d 1446
(D.C. Cir. 1994). In that case, the appeals
court gave structure to the U.S. Supreme
Court’s prior decision interpreting the
term ‘“utilized.” (See Public Citizen v.
Department of Justice, 491 U.S. 440
(1989).) The appeals court ruled that the
word “‘utilized” indicates ‘“something
along the lines of actual management or
control of the advisory committee.” (17
F.3d at 1450). The operative criterion for
determining whether a committee has
sufficiently close ties to an agency in
order to render it “‘utilized” is whether
the agency has either management of
the committee or exerts some other type
of control, but not necessarily both.

Similarly, § 102-3.50(b) of the
proposed rule (now § 102—3.185(b) of
the final rule) used the phrase “actual
management and control” with regard to
section 15 of the Act. In explaining the
relationship between Federal agencies
and the National Academy of Sciences
(NAS) and the National Academy of
Public Administration (NAPA) covered
by section 15 of the Act, § 102—-3.50(b)
of the proposed rule states that
“[algencies must not manage or control
the specific procedures adopted by each
academy.” However, committees
covered by section 15 of the Act must
be under both the actual management
and the control of the academies, not
that of a Federal agency. In this
instance, the use of the conjunctive



37730

Federal Register/Vol. 66, No. 139/ Thursday, July 19, 2001/Rules and Regulations

word “and” is appropriate and indicates
that the academies cannot relinquish
either management or control of their
committees to Federal agencies.

Accordingly, GSA revised the
language contained in the final rule by
changing management and control to
management or control in the definition
of the term ““utilized,” now in § 102—
3.25 of the final rule, and in those
instances in which it appears in the
“Key Points and Principles” guidance in
the appendices to the final rule.

Clarify the Application of the Act to
Agency Interactions With the Public

Several commenters noted that
Federal agencies are increasingly reliant
on local communities, individual
citizens, and interested parties to obtain
information, advice, or
recommendations on which to base
decisions. They expressed concerns
that: (1) Uncertainty about the scope of
the Act creates a disincentive for
Federal officers and agencies wishing to
engage in public outreach; (2) the
requirements of the Act are being
interpreted differently within and
among agencies; and (3) GSA’s current
regulations do not adequately
differentiate between those groups and
activities covered by the Act and others
that are not. (See 41 CFR 101-6.10.)

GSA recognizes that the broad
definition in the Act of an “advisory
committee” might be interpreted to
extend coverage by the Act to any
gathering or two or more persons from
whom the President or other Federal
officers or agencies seek advice or
recommendations. However, in the
cases discussed above, the courts have
rejected such a broad reading of
“advisory committee.”” GSA believes
that the sections in the final rule on
definitions and on groups not covered
by the Act, §§ 102—3.25 and 102-3.40,
respectively, clarify the limits of the
coverage by, or scope of, the Act when
applied together.

Within this group of comments, GSA
noted a consistent theme related to the
need for more information regarding
public participation tools and
techniques that would allow for more
collaboration that is not subject to the
Act. Although advisory committees
support Federal decisions in a variety of
situations, GSA believes that the ability
of agencies to interact with the public in
numerous other ways is particularly
important because advisory committees
are only one method for agencies to
obtain the views of the public for their
programs. Federal agencies may engage
in continuous collaboration using
diverse, but complimentary, tools,
techniques, and methods. Whether or

not a selected approach includes the use
of advisory committees, the potential or
perceived applicability of the Act must
not prevent constructive collaboration
from taking place. Agencies are
encouraged to contact GSA concerning
not only the use of Federal advisory
committees, but also for information
about alternative forms of public
involvement.

In GSA’s view, agencies have broad
latitude to consult with the public using
many different approaches that are not
subject to the Act. Public consultation
formats that generally fall outside of the
scope of the Act include public
meetings, information exchange forums,
meetings initiated with or by non-
governmental organizations, Federal
participation on groups that are not
established or utilized by the
Government, and certain work products
generated by contractors as a result of
consultation with the public.

While FACA is not a public
participation statute, it directly affects
how the executive branch is held
accountable for the use and
management of Federal advisory
committees as a major means of
obtaining public involvement. Within
this context, agencies wishing to consult
with private individuals, non-
governmental organizations, or with the
public at large through other
assemblages often must consider
whether or not the Act applies to a
given situation.

The number and range of scenarios
presented by the commenters
underscore the importance of presenting
a clearer understanding of how advisory
committees are established by Federal
agencies or how the Government’s
relationship with groups not established
within the meaning of the Act may
nevertheless become subject to the Act
if they are utilized. Based upon the
comments received, the circumstances
under which advisory committees are
established within the executive branch
appear to be well understood.
Accordingly, GSA retained the language
contained in § 102-3.30 of the proposed
rule in § 102-3.25 of the final rule and
throughout subpart B.

However, as noted in the above
discussion of the proposed rule’s
treatment of the term “utilized,”
agencies must determine whether or not
their relationship with a group created
by non-Federal entities constitutes
actual management or control within
the meaning of the Act. To help
agencies make this determination, GSA
has included within the final rule
several new examples illustrating the
application of the actual management
or control test to different situations.

These additions are contained in the
“Key Points and Principles” guidance in
Appendix A to Subpart A.

Explain the Relationship Belween
Committees Established by the National
Academy of Sciences (NAS) or the
National Academy of Public
Administration (NAPA) and the Act

The Federal Advisory Committee Act
Amendments of 1997, Public Law 105—
153, December 17, 1997, established
separate procedures for committees that
are managed and controlled by NAS or
NAPA. Subpart E of the final rule
contains implementing instructions for
the new section 15 of FACA.

Clarify the Distinction Between Advisory
Committees Subject to the Act and
Operational Committees Not Covered by
the Act

Five commenters suggested that
further guidance in the final rule is
necessary to assist agencies in
differentiating an operational committee
not covered by the Act from one that
performs primarily advisory functions
and is, therefore, subject to the Act. GSA
added guidance within Appendix A to
Subpart A listing those characteristics
generally associated with committees
having primarily operational, as
opposed to advisory, functions.

Clarify the Applicability of the Act to
Advisory Committee Meetings
Conducted Through Electronic Means

Four commenters supported GSA’s
language contained in the proposed rule
extending the definition of “committee
meeting” to meetings conducted in
whole or part through electronic means.
However, two commenters suggested
additional clarifications, which GSA has
adopted.

First, GSA slightly modified the
definition of “committee meeting”
contained in § 102—3.25 of the final rule
to include a ““gathering” of advisory
committee members whether in person
or through electronic means. This
change was made to highlight coverage
by the Act of both physical and
“virtual” meetings conducted by such
means as a teleconference,
videoconference, the Internet, or other
electronic medium.

Second, GSA amended the language
contained in § 102-3.140 of the final
rule to provide for adequate public
access to advisory committee meetings
that are conducted in whole or part
through electronic means. This change
complements existing policy covering
advisory committee meetings that are
held within a physical setting, such as
a conference room, by ensuring that
agencies adequately plan for public
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participation by adding additional
capability (such as a designated number
of public call-in lines for a
teleconference) to ensure access to
committee deliberations.

Provide Additional Guidance on
Balanced Representation and Selection
of Members

One commenter expressed concern
that the proposed rule did not contain
sufficient guidance on balanced
representation and the selection of
members. GSA recognizes that the
guidance contained in the proposed rule
is limited to the language of the Act, but
believes that the provisions of section
5(c) of the Act are broad enough to
allow for agency discretion in
determining advisory committee
representation and membership relative
to applicable statutes, Executive orders,
and the needs of the agency responsible
for the advisory committee.

However, GSA added a list of possible
considerations within Appendix A to
Subpart B that, while not
comprehensive or universally
applicable, may help in developing a
plan for balancing an advisory
committee’s membership.

Emphasize the Importance of
Maximizing an Advisory Committee’s
Independent Judgment

Five commenters offered various
suggestions to address the requirement
contained in section 5(b)(3) of the Act,
which is intended to ensure that the
work products of an advisory committee
reflect the group’s independent
judgment.

Included among these suggestions
were recommendations from the U.S.
Office of Government Ethics (OGE) that
GSA modify the language contained in
§ 102-3.155 of the proposed rule (now
contained in Appendix A to Subpart C
of the final rule) to clarify the
applicability of conflict of interest
statutes and other Federal ethics rules to
advisory committee members. GSA
adopted all of OGE’s suggestions.

The remaining suggestions received
concerned the appointment of advisory
committee members, including a
recommended change to § 102—3.155 of
the proposed rule (now Appendix A to
Subpart C) to clarify that: (1) An agency
may appoint a member to an advisory
committee based upon the
recommendation of an organization to
be represented; and (2)
recommendations from an advisory
committee may be a part of an agency’s
process to nominate new members. GSA
adopted these changes and suggestions.

Provide Additional Guidance on the
Management of Federal Records

GSA received suggestions from the
National Archives and Records
Administration (NARA) regarding three
areas where additional guidance on
records management issues could be
useful. Specifically, NARA
recommended that § 102—3.190 of the
proposed rule: (1) Be expanded to
include all recordkeeping requirements
specified by the Act, not just those
relating to advisory committee minutes;
(2) include a statement that records
should be scheduled for disposition
before actual termination of the advisory
committee; and (3) with regard to
information that must be included
within an advisory committee’s charter,
include a determination as to whether
its records fall within the Presidential
Records Act, 44 U.S.C. Chap 22.

GSA addressed these
recommendations by expanding § 102—
3.200 of the proposed rule (now
Appendix A to Subpart D) to include
additional guidance relating to records
management and to highlight the
applicability and importance of Federal
recordkeeping statutes and policies to
advisory committee operations. GSA
decided to include this guidance within
this appendix because the Act generally
is silent on records management issues,
with the exception of the
responsibilities of the
CommitteeManagement Officer (CMO)
in section 8(b)(2) of the Act.

Pursuant to the National Archives and
Records Administration Act, 44
U.S.C.Chap. 21, the Archivist of the
United States is responsible for records
management in the Federal
Government, including the issuance of
regulations and guidance for records
retention and disposition. The
Archivist, working in conjunction with
the agencies” Records Management
Officers, also is responsible for
identifying records that are appropriate
for transfer to the permanent Archives
of the United States and those that must
be processed in accordance with the
Presidential Records Act.

Strengthen Provisions Relating to the
Public’s Access to Advisory Committee
Records

Two commenters suggested that the
final rule contain more explicit
guidance regarding the public’s access
to committee records under section
10(b) of the Act. In particular, the
commenters recommended adding
language describing the circumstances
under which records may be withheld
pursuant to the Freedom of Information
Act (FOIA), as amended, 5 U.S.C. 552.

GSA believes that timely access to
advisory committee records is an
important element of the public access
provisions of the Act and, therefore,
agrees with these suggestions. GSA
further believes that there are two
separate, but equally important issues
related to the availability of advisory
committee records under section 10(b)
of FACA: (1) The extent to which
records may be protected from
disclosure under FOIA; and (2) the
extent to which agencies may require
that requests for non-exempt records be
processed under the request and review
process established by section 552(a)(3)
of FOIA.

Section 10(b) of the Act provides that:

Subject to section 552 of title 5, United
States Code, the records, reports, transcripts,
minutes, appendixes, working papers, drafts,
studies, agenda, or other documents which
were made available to or prepared for or by
each advisory committee shall be available
for public inspection and copying at a single
location in the offices of the advisory
committee or the agency to which the
advisory committee reports until the advisory
committee ceases to exist.

The purpose of section 10(b) of the
Act is to provide for the
contemporaneous availability of
advisory committee records that, when
taken in conjunction with the ability to
attend advisory committee meetings,
ensures that interested parties have a
meaningful opportunity to comprehend
fully the work undertaken by the
advisory committee. Records covered by
the exemptions set forth in section
552(b) of FOIA generally may be
withheld. However, it should be noted
that FOIA Exemption 5 generally cannot
be used to withhold documents
reflecting an advisory committee’s
internal deliberations.

An opinion of the Office of Legal
Counsel, U.S. Department of Justice, 12
Op. O.L.C. 73, April 29, 1988, entitled
“Disclosure of Advisory Committee
Deliberative Materials,” concludes that
FOIA Exemption 5 “is not generally
applicable to materials prepared by or
for an advisory committee, but that it
does extend to protect privileged
documents delivered from the agency to
an advisory committee.” The opinion
further states that:

This construction gives meaning to
exemption 5 without vitiating Congress’
enumeration of deliberative documents such
as working papers and drafts as subject to
disclosure. It is also supported by a close
reading of exemption 5 itself. Because by its
terms exemption 5 protects only inter-agency
and intra-agency documents and because an
advisory committee is not an agency,
documents do not receive the protection of
exemption 5 by virtue of the fact that they
are prepared by an advisory committee. On
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the other hand, documents prepared by an
agency do not lose the protection of
exemption 5 by virtue of the fact that they
are delivered to an advisory committee.

In determining whether or not such
records fall within these narrow
exclusions, the OLC opinion provides
that consideration should be given to
determining whether or not section
10(b) of FACA is applicable in the first
instance. As noted in the OLC opinion:

Section 10(b) itself applies only to
materials made available to or prepared for
or by an advisory committee established by
statute or reorganization plan or established
or utilized by the President or an agency. 5
U.S.C. app. L, 3(2), 10(b). Accordingly, in
determining whether a document is to be
disclosed the first issue is not whether it is
subject to an exemption under 5 U.S.C. 552
but whether it meets this threshold
definition.

In explaining this threshold
determination of whether particular
records are subject to the section 10(b)
disclosure requirement, the OLC
opinion states that:

The courts and this Office have construed
the concept of advisory committees
established or utilized by the President or an
agency to preclude section 10(b)’s
application to the work prepared by a staff
member of an advisory committee or a
staffing entity within an advisory committee,
such as an independent task force limited to
gathering information, or a subcommittee of
the advisory committee that is not itself
established or utilized by the President or
agency, so long as the material was not used
by the committee as a whole.

Although advisory committee records
may be withheld under the provisions

of FOIA if there is a reasonable
expectation that the records sought fall
within the exemptions contained in
section 552(b) of FOIA, agencies may
not require members of the public or
other interested parties to file requests
for non-exempt advisory committee
records under the request and review
process established by section 552(a)(3)
of FOIA.

In Food Chemical News v.
Department of Health and Human
Services, 980 F.2d 1468, 299 U.S. App.
DC 25, the appeals court held that:

Under section 10(b) of FACA an agency is
generally obligated to make available for
public inspection and copying all materials
that were made available to or prepared for
or by an advisory committee. Except with
respect to those materials that the agency
reasonably claims to be exempt from
disclosure pursuant to FOIA, a member of the
public need not request disclosure in order
for FACA 10(b) materials to be made
available. Thus, whenever practicable, all
10(b) materials must be available for public
inspection and copying before or on the date
of the advisory committee meeting to which
they apply.

Accordingly, GSA included language
within § 102-3.170 of the final rule
describing the policy to be followed in
implementing section 10(b) of the Act,
and included additional guidance in
Appendix A to Subpart D concerning
the applicability of FOIA to records
covered by section 10(b) of FACA.

Improve the Organization of the Final
Rule

During the course of evaluating
comments received from all sources,

GSA conducted a review of the
proposed rule’s general organization
and structure for the purpose of
achieving greater clarity and
consistency in presentation. This effort
led to a number of changes, such as
redesignating the “Key Points and
Principles” sections following each
subpart as appendices. Other changes
were made throughout the final rule to
improve alignment between section
headings and the material that follows.
Similar changes were made within the
appendices in order to improve the
linkage between the examples or
questions and the corresponding
guidance.

In addition, GSA reorganized the final
rule to redesignate subpart B as subpart
E to improve the flow of information
distinguishing Federal advisory
committees subject to the Act from
those committees created by the
National Academy of Sciences (NAS) or
the National Academy of Public
Administration (NAPA) which, if not
utilized by the executive branch, are not
subject to the Act’s provisions. Section
numbers previously assigned in the
proposed rule affected by the
redesignation of subpart B as subpart E,
subpart C as subpart B, subpart D as
subpart C, and subpart E as subpart D
have been changed accordingly.

C. Technical and Procedural Comments

The final rule incorporates several
technical and procedural
recommendations made by a range of
commenters, particularly in the
following sections or appendices:

Section/Appendix

Modification

102-3.60

Specific procedures for consulting with the Secretariat have been eliminated. GSA will issue separate guid-
ance to agencies covering the administration of the consultation requirement.

Appendix A to Subpart B ................

Addition of guidance relating to the achievement of “balanced” advisory committee membership.

Appendix A to Subpart B ................

Addition of guidance covering the legal duration of the charter of an advisory committee required by statute
where Congress authorizes the advisory committee for a period exceeding two years.

Appendix A to Subpart C ................

Addition of guidance addressing the designation of an alternate Designated Federal Officer (DFO).

102-3.130 eiiiiiieeeeee e All references to compensation limits imposed by the Act have been updated, and references to alternative
similar agency compensation systems other than the General Schedule have been included.
102-3.130 iiieeieeeeee e All references to the word, “handicapped,” have been replaced with the phrase, “with disabilities.”

Appendix A to Subpart D ................

Addition of guidance regarding activities that are not subject to the notice and open meeting requirements
of the Act.

102-3.165 ..o

The requirement for the completion of advisory committee meeting minutes now requires the DFO to en-
sure certification within the time limit specified.

D. Consultation With Other Federal
Agencies

Pursuant to section 7(d) of the Act,
the guidelines contained in this final

rule with respect to uniform fair rates of
compensation for comparable services
of members and staff of, and experts and

consultants to advisory committees have

been established after consultation with
the U.S. Office of Personnel
Management (OPM).
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Although not required by the Act, the
guidelines contained in this final rule
that refer to the applicability of conflict
of interest statutes and other Federal
ethics rules to advisory committee
members have been established after
consultation with the U.S. Office of
Government Ethics (OGE).

Although not required by the Act, the
guidelines contained in this final rule
that relate to the management of
advisory committee records have been
established after consultation with the
National Archives and Records
Administration (NARA).

E. Executive Order 12866

GSA has determined that this final
rule is a significant rule for the purposes
of Executive Order 12866 of September
30, 1993.

F. Regulatory Flexibility Act

GSA has determined that this final
rule will not have a significant
economic impact on a substantial
number of small entities (including
small businesses, small organizational
units, and small governmental
jurisdictions) within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq. The rule does not impact small
entities and applies only to Federal
officers and agencies.

G. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this final rule does
not contain any information collection
requirements that require the approval
of the Office of Management and Budget
(OMB) under 44 U.S.C. 3501, et seq.

H. Small Business Regulatory
Enforcement Fairness Act

This final rule is being submitted for
Congressional review as prescribed
under 5 U.S.C. 801.

List of Subjects in 41 CFR Parts 101-6
and 102-3

Advisory committees, Government
property management.

Dated: July 5, 2001.
Stephen A. Perry,
Administrator of General Services.

For the reasons set forth in the
preamble, GSA amends 41 CFR chapters
101 and 102 as follows:

CHAPTER 101—[AMENDED]

PART 101-6—MISCELLANEOUS
REGULATIONS

1. Subpart 101-6.10 is revised to read
as follows:

Subpart 101-6.10—Federal Advisory
Committee Management

Authority: Sec. 205(c), 63 Stat. 390 (40
U.S.C. 486(c)); sec. 7, 5 U.S.C., App.; and
E.O. 12024, 3 CFR, 1977 Comp., p. 158.

§101-6.1001 Cross-reference to the
Federal Management Regulation (FMR) (41
CFR chapter 102, parts 102—1 through 102—-
220).

For Federal advisory committee
management information previously
contained in this subpart, see FMR part
102-3 (41 CFR part 102-3).

CHAPTER 102—[AMENDED]

2. Part 102-3 is added to subchapter
A of chapter 102 to read as follows:

PART 102-3—FEDERAL ADVISORY
COMMITTEE MANAGEMENT

Subpart A—What Policies Apply To
Advisory Committees Established Within
the Executive Branch?

Sec.

102-3.5 What does this subpart cover and
how does it apply?

102-3.10 What is the purpose of the Federal
Advisory Committee Act?

102-3.15 Who are the intended users of this
part?

102-3.20 How does this part meet the needs
of its audience?

102-3.25 What definitions apply to this
part?

102-3.30 What policies govern the use of
advisory committees?

102-3.35 What policies govern the use of
subcommittees?

102-3.40 What types of committees or
groups are not covered by the Act and
this part?

Appendix A to Subpart A of Part 102—3—Key
Points and Principles

Subpart B—How Are Advisory Committees
Established, Renewed, Reestablished, and
Terminated?

102-3.45 What does this subpart cover and
how does it apply?

102-3.50 What are the authorities for
establishing advisory committees?

102-3.55 What rules apply to the duration
of an advisory committee?

102-3.60 What procedures are required to
establish, renew, or reestablish a
discretionary advisory committee?

102-3.65 What are the public notification
requirements for discretionary advisory
committees?

102-3.70 What are the charter filing
requirements?

102-3.75 What information must be
included in the charter of an advisory
committee?

102-3.80 How are minor charter
amendments accomplished?

102-3.85 How are major charter
amendments accomplished?

Appendix A to Subpart B of Part 102-3—Key
Points and Principles

Subpart C—How Are Advisory Committees
Managed?

102-3.90 What does this subpart cover and
how does it apply?

102-3.95 What principles apply to the
management of advisory committees?
102-3.100 What are the responsibilities and

functions of GSA?

102-3.105 What are the responsibilities of
an agency head?

102-3.110 What are the responsibilities of a
chairperson of an independent
Presidential advisory committee?

102-3.115 What are the responsibilities and
functions of an agency Committee
Management Officer (CMO)?

102-3.120 What are the responsibilities and
functions of a Designated Federal Officer
(DFO)?

102-3.125 How should agencies consider
the roles of advisory committee members
and staff?

102-3.130 What policies apply to the
appointment, and compensation or
reimbursement of advisory committee
members, staff, and experts and
consultants?

Appendix A to Subpart C of Part 102—3—Key
Points and Principles

Subpart D—Advisory Committee Meeting
and Recordkeeping Procedures

102-3.135 What does this subpart cover
and how does it apply?

102-3.140 What policies apply to advisory
committee meetings?

102-3.145 What policies apply to
subcommittee meetings?

102-3.150 How are advisory committee
meetings announced to the public?

102-3.155 How are advisory committee
meetings closed to the public?

102-3.160 What activities of an advisory
committee are not subject to the notice
and open meeting requirements of the
Act?

102-3.165 How are advisory committee
meetings documented?

102-3.170 How does an interested party
obtain access to advisory committee
records?

102-3.175 What are the reporting and
recordkeeping requirements for an
advisory committee?

Appendix A to Subpart D of Part 102—3—Key
Points and Principles

Subpart E—How Does This Subpart Apply
to Advice or Recommendations Provided to
Agencies by the National Academy of
Sciences or the National Academy of Public
Administration?

102-3.180 What does this subpart cover
and how does it apply?

102-3.185 What does this subpart require
agencies to do?

Appendix A to Subpart E of Part 102-3—Key
Points and Principles

Authority: Sec. 205(c), 63 Stat. 390 (40
U.S.C. 486(c)); sec. 7, 5 U.S.C., App.; and
E.O. 12024, 3 CFR, 1977 Comp., p. 158.
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Subpart A—What Policies Apply to
Advisory Committees Established
Within the Executive Branch?

§102-3.5 What does this subpart cover
and how does it apply?

This subpart provides the policy
framework that must be used by agency
heads in applying the Federal Advisory
Committee Act (FACA), as amended (or
“the Act”), 5 U.S.C., App., to advisory
committees they establish and operate.
In addition to listing key definitions
underlying the interpretation of the Act,
this subpart establishes the scope and
applicability of the Act, and outlines
specific exclusions from its coverage.

§102-3.10 What is the purpose of the
Federal Advisory Committee Act?

FACA governs the establishment,
operation, and termination of advisory
committees within the executive branch
of the Federal Government. The Act
defines what constitutes a Federal
advisory committee and provides
general procedures for the executive
branch to follow for the operation of
these advisory committees. In addition,
the Act is designed to assure that the
Congress and the public are kept
informed with respect to the number,
purpose, membership, activities, and
cost of advisory committees.

§102-3.15 Who are the intended users of
this part?

(a) The primary users of this Federal
Advisory Committee Management part
are:

(1) Executive branch officials and
others outside Government currently
involved with an established advisory
committee;

(2) Executive branch officials who
seek to establish or utilize an advisory
committee;

(3) Executive branch officials and
others outside Government who have
decided to pursue, or who are already
engaged in, a form of public
involvement or consultation and want
to avoid inadvertently violating the Act;
and

(4) Field personnel of Federal
agencies who are increasingly involved
with the public as part of their efforts to
increase collaboration and improve
customer service.

(b) Other types of end-users of this
part include individuals and
organizations outside of the executive
branch who seek to understand and
interpret the Act, or are seeking
additional guidance.

§102-3.20 How does this part meet the
needs of its audience?

This Federal Advisory Committee
Management part meets the general and

specific needs of its audience by
addressing the following issues and
related topics:

(a) Scope and applicability. This part
provides guidance on the threshold
issue of what constitutes an advisory
committee and clarifies the limits of
coverage by the Act for the benefit of the
intended users of this part.

(b) Policies and guidelines. This part
defines the policies, establishes
minimum requirements, and provides
guidance to Federal officers and
agencies for the establishment,
operation, administration, and duration
of advisory committees subject to the
Act. This includes reporting
requirements that keep Congress and the
public informed of the number,
purpose, membership, activities,
benefits, and costs of these advisory
committees. These requirements form
the basis for implementing the Act at
both the agency and Governmentwide
levels.

(c) Examples and principles. This part
provides summary-level key points and
principles at the end of each subpart
that provide more clarification on the
role of Federal advisory committees in
the larger context of public involvement
in Federal decisions and activities. This
includes a discussion of the
applicability of the Act to different
decisionmaking scenarios.

§102-3.25 What definitions apply to this
part?

The following definitions apply to
this Federal Advisory Committee
Management part:

Act means the Federal Advisory
Committee Act, as amended, 5 U.S.C.,
App.

Administrator means the
Administrator of General Services.

Advisory committee subject to the
Act, except as specifically exempted by
the Act or by other statutes, or as not
covered by this part, means any
committee, board, commission, council,
conference, panel, task force, or other
similar group, which is established by
statute, or established or utilized by the
President or by an agency official, for
the purpose of obtaining advice or
recommendations for the President or
on issues or policies within the scope of
an agency official’s responsibilities.

Agency has the same meaning as in 5
U.S.C. 551(1).

Committee Management Officer
(“CMO”’), means the individual
designated by the agency head to
implement the provisions of section 8(b)
of the Act and any delegated
responsibilities of the agency head
under the Act.

Committee Management Secretariat
(“Secretariat”), means the organization
established pursuant to section 7(a) of
the Act, which is responsible for all
matters relating to advisory committees,
and carries out the responsibilities of
the Administrator under the Act and
Executive Order 12024 (3 CFR, 1977
Comp., p. 158).

Committee meeting means any
gathering of advisory committee
members (whether in person or through
electronic means) held with the
approval of an agency for the purpose of
deliberating on the substantive matters
upon which the advisory committee
provides advice or recommendations.

Committee member means an
individual who serves by appointment
or invitation on an advisory committee
or subcommittee.

Committee staff means any Federal
employee, private individual, or other
party (whether under contract or not)
who is not a committee member, and
who serves in a support capacity to an
advisory committee or subcommittee.

Designated Federal Officer (“DFO”’),
means an individual designated by the
agency head, for each advisory
committee for which the agency head is
responsible, to implement the
provisions of sections 10(e) and (f) of
the Act and any advisory committee
procedures of the agency under the
control and supervision of the CMO.

Discretionary advisory committee
means any advisory committee that is
established under the authority of an
agency head or authorized by statute.
An advisory committee referenced in
general (non-specific) authorizing
language or Congressional committee
report language is discretionary, and its
establishment or termination is within
the legal discretion of an agency head.

Independent Presidential advisory
committee means any Presidential
advisory committee not assigned by the
Congress in law, or by President or the
President’s delegate, to an agency for
administrative and other support.

Non-discretionary advisory committee
means any advisory committee either
required by statute or by Presidential
directive. A non-discretionary advisory
committee required by statute generally
is identified specifically in a statute by
name, purpose, or functions, and its
establishment or termination is beyond
the legal discretion of an agency head.

Presidential advisory committee
means any advisory committee
authorized by the Congress or directed
by the President to advise the President.

Subcommittee means a group,
generally not subject to the Act, that
reports to an advisory committee and
not directly to a Federal officer or
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agency, whether or not its members are
drawn in whole or in part from the
parent advisory committee.

Utilized for the purposes of the Act,
does not have its ordinary meaning. A
committee that is not established by the
Federal Government is utilized within
the meaning of the Act when the
President or a Federal office or agency
exercises actual management or control
over its operation.

§102-3.30 What policies govern the use of
advisory committees?

The policies to be followed by Federal
departments and agencies in
establishing and operating advisory
committees consistent with the Act are
as follows:

(a) Determination of need in the
public interest. A discretionary advisory
committee may be established only
when it is essential to the conduct of
agency business and when the
information to be obtained is not
already available through another
advisory committee or source within the
Federal Government. Reasons for
deciding that an advisory committee is
needed may include whether:

(1) Advisory committee deliberations
will result in the creation or elimination
of (or change in) regulations, policies, or
guidelines affecting agency business;

(2) The advisory committee will make
recommendations resulting in
significant improvements in service or
reductions in cost; or

(3) The advisory committee’s
recommendations will provide an
important additional perspective or
viewpoint affecting agency operations.

(b) Termination. An advisory
committee must be terminated when:

(1) The stated objectives of the
committee have been accomplished;

(2) The subject matter or work of the
committee has become obsolete by the
passing of time or the assumption of the
committee’s functions by another entity;

(3) The agency determines that the
cost of operation is excessive in relation
to the benefits accruing to the Federal
Government;

(4) In the case of a discretionary
advisory committee, upon the
expiration of a period not to exceed two
years, unless renewed;

(5) In the case of a non-discretionary
advisory committee required by
Presidential directive, upon the
expiration of a period not to exceed two
years, unless renewed by authority of
the President; or

(6) In the case of a non-discretionary
advisory committee required by statute,
upon the expiration of the time
explicitly specified in the statute, or
implied by operation of the statute.

(c) Balanced membership. An
advisory committee must be fairly
balanced in its membership in terms of
the points of view represented and the
functions to be performed.

(d) Open meetings. Advisory
committee meetings must be open to the
public except where a closed or
partially-closed meeting has been
determined proper and consistent with
the exemption(s) of the Government in
the Sunshine Act, 5 U.S.C. 552b(c), as
the basis for closure.

(e) Advisory functions only. The
function of advisory committees is
advisory only, unless specifically
provided by statute or Presidential
directive.

§102-3.35 What policies govern the use of
subcommittees?

(a) In general, the requirements of the
Act and the policies of this Federal
Advisory Committee Management part
do not apply to subcommittees of
advisory committees that report to a
parent advisory committee and not
directly to a Federal officer or agency.
However, this section does not preclude
an agency from applying any provision
of the Act and this part to any
subcommittee of an advisory committee
in any particular instance.

(b) The creation and operation of
subcommittees must be approved by the
agency establishing the parent advisory
committee.

§102-3.40 What types of committees or
groups are not covered by the Act and this
part?

The following are examples of
committees or groups that are not
covered by the Act or this Federal
Advisory Committee Management part:

(a) Committees created by the
National Academy of Sciences (NAS) or
the National Academy of Public
Administration (NAPA). Any committee
created by NAS or NAPA in accordance
with section 15 of the Act, except as
otherwise covered by subpart E of this

art;
P (b) Advisory committees of the Central
Intelligence Agency and the Federal
Reserve System. Any advisory
committee established or utilized by the
Central Intelligence Agency or the
Federal Reserve System;

(c) Committees exempted by statute.
Any committee specifically exempted
from the Act by law;

(d) Committees not actually managed
or controlled by the executive branch.
Any committee or group created by non-
Federal entities (such as a contractor or
private organization), provided that
these committees or groups are not
actually managed or controlled by the
executive branch;

(e) Groups assembled to provide
individual advice. Any group that meets
with a Federal official(s), including a
public meeting, where advice is sought
from the attendees on an individual
basis and not from the group as a whole;

(f) Groups assembled to exchange
facts or information. Any group that
meets with a Federal official(s) for the
purpose of exchanging facts or
information;

(g) Intergovernmental committees.
Any committee composed wholly of
full-time or permanent part-time officers
or employees of the Federal Government
and elected officers of State, local and
tribal governments (or their designated
employees with authority to act on their
behalf), acting in their official
capacities. However, the purpose of
such a committee must be solely to
exchange views, information, or advice
relating to the management or
implementation of Federal programs
established pursuant to statute, that
explicitly or inherently share
intergovernmental responsibilities or
administration (see guidelines issued by
the Office of Management and Budget
(OMB) on section 204(b) of the
Unfunded Mandates Reform Act of
1995, 2 U.S.C. 1534(b), OMB
Memorandum M-95-20, dated
September 21, 1995, available from the
Committee Management Secretariat
(MC), General Services Administration,
1800 F Street, NW., Washington, DC
20405-0002);

(h) Intragovernmental committees.
Any committee composed wholly of
full-time or permanent part-time officers
or employees of the Federal
Government;

(i) Local civic groups. Any local civic
group whose primary function is that of
rendering a public service with respect
to a Federal program;

(j) Groups established to advise State
or local officials. Any State or local
committee, council, board, commission,
or similar group established to advise or
make recommendations to State or local
officials or agencies; and

(k) Operational committees. Any
committee established to perform
primarily operational as opposed to
advisory functions. Operational
functions are those specifically
authorized by statute or Presidential
directive, such as making or
implementing Government decisions or
policy. A committee designated
operational may be covered by the Act
if it becomes primarily advisory in
nature. It is the responsibility of the
administering agency to determine
whether a committee is primarily
operational. If so, it does not fall under
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asked questions and identifies key points and
principles that may be applied to situations
not covered elsewhere in this subpart. The
guidance follows:

the requirements of the Act and this
part.

Appendix A to Subpart A of Part 102-
3—Key Points and Principles

This appendix provides additional

guidance in the form of answers to frequently

APPENDIX A TO SUBPART A

Key points and principles Section(s) Question(s) Guidance

I. FACA applies to advisory 102-3.25, 102-3.40(d), 102— | 1. A local citizens group A. The answer to questions 1, 2, and 3 is
committees that are either 3.40(f) wants to meet with a Fed- yes, if the agency does not either “estab-
“established” or “utilized” eral official(s) to help im- lish” or “utilize” (exercise “actual man-
by an agency. prove the condition of a agement or control” over) the group. (i)

forest’s trails and quality of Although there is no precise legal defini-
concessions. May the Gov- tion of “actual management or control,”
ernment meet with the the following factors may be used by an
group without chartering agency to determine whether or not a
the group under the Act? group is “utilized” within the meaning of
2. May an agency official at- the Act: (a) Does the agency manage or
tend meetings of external control the group’s membership or other-
groups where advice may wise determine its composition? (b) Does
be offered to the Govern- the agency manage or control the group’s
ment during the course of agenda? (c) Does the agency fund the
discussions? group’s activities? (ii) Answering “yes” to
3. May an agency official any or all of questions 1, 2, or 3 does not
participate in meetings of automatically mean the group is “utilized”
groups or organizations as within the meaning of the Act. However,
a member without char- an agency may need to reconsider the
tering the group under the status of the group under the Act if the
Act? relationship in question essentially is in-
. Is the Act applicable to distinguishable from an advisory com-
meetings between agency mittee established by the agency.
officials and their contrac- | B. The answer to question 4 is no. Agen-
tors, licensees, or other cies often meet with contractors and li-
“private sector program censees, individually and as a group, to
partners?” discuss specific matters involving a con-
tract’s solicitation, issuance, and imple-
mentation, or an agency’s efforts to en-
sure compliance with its regulations. Such
interactions are not subject to the Act be-
cause these groups are not “established”
or “utilized” for the purpose of obtaining
advice or recommendations.

Il. The development of con- 102-3.25, 102-3.40(d), 102— | 1. If, during a public meeting | A. No, the public meeting need not be
sensus among all or some 3.40(f) of the “town hall” type stopped. (i) A group must either be “es-
of the attendees at a public called by an agency, it ap- tablished” or “utilized” by the executive
meeting or similar forum pears that the audience is branch in order for the Act to apply. (i)
does not automatically in- achieving consensus, or a Public meetings represent a chance for
voke FACA. common point of view, is individuals to voice their opinions and/or

this an indication that the share information. In that sense, agencies

meeting is subject to the do not either “establish” the assemblage

Act and must be stopped? of individuals as an advisory committee or
“utilize” the attendees as an advisory
committee because there are no ele-
ments of either “management” or “con-
trol” present or intended.
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APPENDIX A TO SUBPART A—Continued

Key points and principles

Section(s)

Question(s)

Guidance

Ill. Meetings between a Fed-
eral official(s) and a collec-
tion of individuals where ad-
vice is sought from the
attendees on an individual
basis are not subject to the
Act.

102-3.40(e)

1. May an agency official
meet with a number of per-
sons collectively to obtain
their individual views with-
out violating the Act?

2. Does the concept of an
“individual” apply only to
“natural persons?”

A. The answer to questions 1 and 2 is yes.

The Act applies only where a group is es-
tablished or utilized to provide advice or
recommendations “as a group.” (i) A
mere assemblage or collection of individ-
uals where the attendees are providing
individual advice is not acting “as a
group” under the Act. (ii) In this respect,
“individual” is not limited to “natural per-
sons.” Where the group consists of rep-
resentatives of various existing organiza-
tions, each representative individually
may provide advice on behalf of that per-
son’s organization without violating the
Act, if those organizations themselves are
not “managed or controlled” by the agen-

cy.

IV. Meetings between Federal,
State, local, and tribal elect-
ed officials are not subject
to the Act.

102-3.40(g)

N

. Is the exclusion from the
Act covering elected offi-
cials of State, local, and
tribal governments acting
in their official capacities
also applicable to associa-
tions of State officials?

A. Yes. The scope of activities covered by

the exclusion from the Act for intergovern-
mental activities should be construed
broadly to facilitateFederal/State/local/trib-
al discussions on shared intergovern-
mental program responsibilities or admin-
istration. Pursuant to a Presidential dele-
gation, the Office of Management and
Budget (OMB) issued guidelines for this
exemption, authorized by section 204(b)
of the Unfunded Mandates Reform Act of
1995, 2U.S.C. 1534(b). (See OMB Memo-
randum M-95-20, dated September 21,
1995, published at 60 FR 50651 (Sep-
tember 29, 1995), and which is available
from the Committee Management Secre-
tariat (MC), General Services Administra-
tion, 1800 F Street, NW, Washington, DC
20405-0002).

V. Advisory committees estab-
lished under the Act may
perform advisory functions
only, unless authorized to
perform “operational” duties
by the Congress or by Pres-
idential directive.

102-3.30(e), 102-3.40(k)

1. Are “operational commit-
tees” subject to the Act,
even if they may engage in
some advisory activities?

A. No, so long as the operational functions

performed by the committee constitute
the “primary” mission of the committee.
Only committees established or utilized by
the executive branch in the interest of ob-
taining advice or recommendations are
subject to the Act. However, without spe-
cific authorization by the Congress or di-
rection by the President, Federal func-
tions (decisionmaking or operations) can-
not be delegated to, or assumed by, non-
Federal individuals or entities.
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APPENDIX A TO SUBPART A—Continued

Key points and principles

Section(s)

Question(s)

Guidance

VI. Committees authorized by
the Congress in law or by
Presidential directive to per-
form primarily “operational”
functions are not subject to
the Act.

102-3.40(k)

1. What characteristics are
common to “operational
committees?”

2. A committee created by
the Congress by statute is
responsible, for example,
for developing plans and
events to commemorate

to the enjoyment of the

Nation’s parks. Part of the
committee’s role includes
providing advice to certain
Federal agencies as may

these events. Is this com-
mittee subject to FACA?

the contributions of wildlife

be necessary to coordinate

A. In answer to question 1, non-advisory, or
“operational” committees generally have
the following characteristics: (i) Specific
functions and/or authorities provided by
the Congress in law or by Presidential di-
rective; (ii) The ability to make and imple-
ment traditionally Governmental deci-
sions; and (iii) The authority to perform
specific tasks to implement a Federal pro-
gram.

B. Agencies are responsible for determining
whether or not a committee primarily pro-
vides advice or recommendations and is,
therefore, subject to the Act, or is pri-
marily “operational” and not covered by
FACA.

C. The answer to question 2 is no. The
committee is not subject to the Act be-
cause: (i) Its functions are to plan and im-
plement specific tasks; (i) The committee
has been granted the express authority
by the Congress to perform its statutorily
required functions; and (iii) Its incidental
role of providing advice to other Federal
agencies is secondary to its primarily
operational role of planning and imple-
menting specific tasks and performing
statutory functions.

Subpart B—How Are Advisory
Committees Established, Renewed,
Reestablished, and Terminated?

§102-3.45 What does this subpart cover
and how does it apply?

Requirements for establishing and
terminating advisory committees vary
depending on the establishing entity
and the source of authority for the
advisory committee. This subpart covers
the procedures associated with the
establishment, renewal,
reestablishment, and termination of
advisory committees. These procedures
include consulting with the Secretariat,
preparing and filing an advisory
committee charter, publishing notice in
the Federal Register, and amending an
advisory committee charter.

§102-3.50 What are the authorities for
establishing advisory committees?

FACA identifies four sources of
authority for establishing an advisory
committee:

(a) Required by statute. By law where
the Congress establishes an advisory
committee, or specifically directs the
President or an agency to establish it
(non-discretionary);

(b) Presidential authority. By
Executive order of the President or other
Presidential directive (non-
discretionary);

(c) Authorized by statute. By law
where the Congress authorizes, but does

not direct the President or an agency to
establish it (discretionary); or

(d) Agency authority. By an agency
under general authority in title 5 of the
United States Code or under other
general agency-authorizing statutes
(discretionary).

§102-3.55 What rules apply to the
duration of an advisory committee?

(a) An advisory committee
automatically terminates two years after
its date of establishment unless:

(1) The statutory authority used to
establish the advisory committee
provides a different duration;

(2) The President or agency head
determines that the advisory committee
has fulfilled the purpose for which it
was established and terminates the
advisory committee earlier;

(3) The President or agency head
determines that the advisory committee
is no longer carrying out the purpose for
which it was established and terminates
the advisory committee earlier; or

(4) The President or agency head
renews the committee not later than two
years after its date of establishment in
accordance with §102-3.60. If an
advisory committee needed by the
President or an agency terminates
because it was not renewed in a timely
manner, or if the advisory committee
has been terminated under the
provisions of § 102—3.30(b), it can be

reestablished in accordance with § 102—
3.60.

(b) When an advisory committee
terminates, the agency shall notify the
Secretariat of the effective date of the
termination.

§102-3.60 What procedures are required
to establish, renew, or reestablish a
discretionary advisory committee?

(a) Consult with the Secretariat.
Before establishing, renewing, or
reestablishing a discretionary advisory
committee and filing the charter as
addressed later in § 102—3.70, the
agency head must consult with the
Secretariat. As part of this consultation,
agency heads are encouraged to engage
in constructive dialogue with the
Secretariat. With a full understanding of
the background and purpose behind the
proposed advisory committee, the
Secretariat may share its knowledge and
experience with the agency on how best
to make use of the proposed advisory
committee, suggest alternate methods of
attaining its purpose that the agency
may wish to consider, or inform the
agency of a pre-existing advisory
committee performing similar functions.

(b) Include required information in
the consultation. Consultations covering
the establishment, renewal, and
reestablishment of advisory committees
must, as a minimum, contain the
following information:
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(1) Explanation of need. An
explanation stating why the advisory
committee is essential to the conduct of
agency business and in the public
interest;

(2) Lack of duplication of resources.
An explanation stating why the advisory
committee’s functions cannot be
performed by the agency, another
existing committee, or other means such
as a public hearing; and

(3) Fairly balanced membership. A
description of the agency’s plan to attain
fairly balanced membership. The plan
will ensure that, in the selection of
members for the advisory committee,
the agency will consider a cross-section
of those directly affected, interested,
and qualified, as appropriate to the
nature and functions of the advisory
committee. Advisory committees
requiring technical expertise should
include persons with demonstrated
professional or personal qualifications
and experience relevant to the functions
and tasks to be performed.

§102-3.65 What are the public notification
requirements for discretionary advisory
committees?

A notice to the public in the Federal
Register is required when a
discretionary advisory committee is
established, renewed, or reestablished.

(a) Procedure. Upon receiving notice
from the Secretariat that its review is
complete in accordance with § 102—
3.60(a), the agency must publish a
notice in the Federal Register
announcing that the advisory committee
is being established, renewed, or
reestablished. For the establishment of a
new advisory committee, the notice also
must describe the nature and purpose of
the advisory committee and affirm that
the advisory committee is necessary and
in the public interest.

(b) Time required for notices. Notices
of establishment and reestablishment of
advisory committees must appear at
least 15 calendar days before the charter
is filed, except that the Secretariat may
approve less than 15 calendar days
when requested by the agency for good
cause. This requirement for advance
notice does not apply to advisory
committee renewals, notices of which
may be published concurrently with the
filing of the charter.

§102-3.70 What are the charter filing
requirements?

No advisory committee may meet or
take any action until a charter has been
filed by the Committee Management
Officer (CMO) designated in accordance
with section 8(b) of the Act, or by
another agency official designated by
the agency head.

(a) Requirement for discretionary
advisory committees. To establish,
renew, or reestablish a discretionary
advisory committee, a charter must be
filed with:

(1) The agency head;

(2) The standing committees of the
Senate and the House of Representatives
having legislative jurisdiction of the
agency, the date of filing with which
constitutes the official date of
establishment for the advisory
committee;

(3) The Library of Congress, Anglo-
American Acquisitions Division,
Government Documents Section,
Federal Advisory Committee Desk, 101
Independence Avenue, SE.,
Washington, DC 20540-4172; and

(4) The Secretariat, indicating the date
the charter was filed in accordance with
paragraph (a)(2) of this section.

(b) Requirement for non-discretionary
advisory committees. Charter filing
requirements for non-discretionary
advisory committees are the same as
those in paragraph (a) of this section,
except the date of establishment for a
Presidential advisory committee is the
date the charter is filed with the
Secretariat.

(c) Requirement for subcommittees
that report directly to the Government.
Subcommittees that report directly to a
Federal officer or agency must comply
with this subpart and include in a
charter the information required by
§102-3.75.

§102-3.75 What information must be
included in the charter of an advisory
committee?

(a) Purpose and contents of an
advisory committee charter. An
advisory committee charter is intended
to provide a description of an advisory
committee’s mission, goals, and
objectives. It also provides a basis for
evaluating an advisory committee’s
progress and effectiveness. The charter
must contain the following information:

(1) The advisory committee’s official
designation;

(2) The objectives and the scope of the
advisory committee’s activity;

(3) The period of time necessary to
carry out the advisory committee’s
purpose(s);

(4) The agency or Federal officer to
whom the advisory committee reports;

(5) The agency responsible for
providing the necessary support to the
advisory committee;

(6) A description of the duties for
which the advisory committee is
responsible and specification of the
authority for any non-advisory
functions;

(7) The estimated annual costs to
operate the advisory committee in
dollars and person years;

(8) The estimated number and
frequency of the advisory committee’s
meetings;

(9) The planned termination date, if
less than two years from the date of
establishment of the advisory
committee;

(10) The name of the President’s
delegate, agency, or organization
responsible for fulfilling the reporting
requirements of section 6(b) of the Act,
if appropriate; and

(11) The date the charter is filed in
accordance with §102-3.70.

(b) The provisions of paragraphs (a)(1)
through (11) of this section apply to all
subcommittees that report directly to a
Federal officer or agency.

§102-3.80 How are minor charter
amendments accomplished?

(a) Responsibility and limitation. The
agency head is responsible for amending
the charter of an advisory committee.
Amendments may be either minor or
major. The procedures for making
changes and filing amended charters
will depend upon the authority basis for
the advisory committee. Amending any
existing advisory committee charter
does not constitute renewal of the
advisory committee under § 102—3.60.

(b) Procedures for minor
amendments. To make a minor
amendment to an advisory committee
charter, such as changing the name of
the advisory committee or modifying
the estimated number or frequency of
meetings, the following procedures
must be followed:

(1) Non-discretionary advisory
committees. The agency head must
ensure that any minor technical changes
made to current charters are consistent
with the relevant authority. When the
Congress by law, or the President by
Executive order, changes the
authorizing language that has been the
basis for establishing an advisory
committee, the agency head or the
chairperson of an independent
Presidential advisory committee must
amend those sections of the current
charter affected by the new statute or
Executive order, and file the amended
charter as specified in § 102-3.70.

(2) Discretionary advisory commilttees.
The charter of a discretionary advisory
committee may be amended when an
agency head determines that technical
provisions of a filed charter are
inaccurate, or specific provisions have
changed or become obsolete with the
passing of time, and that these
amendments will not alter the advisory
committee’s objectives and scope



37740 Federal Register/Vol.

66, No. 139/ Thursday, July 19, 2001/Rules and Regulations

substantially. The agency must amend
the charter language as necessary and
file the amended charter as specified in
§102-3.70.

objectives and scope, duties, and
estimated costs, are the same as in

§102-3.80, except that for discretionary

advisory committees an agency must:

Appendix A to Subpart B of Part 102-
3—Key Points and Principles

This appendix provides additional

(a) Consult with the Secretariat on the

§102-3.85 How are major charter
amendments accomplished?

Procedures for making major

amended language, and explain the
purpose of the changes and why they
are necessary; and

amendments to advisory committee
charters, such as substantial changes in

(b) File the amended charter as

specified in § 102-3.70.

APPENDIX A TO SUBPART B

guidance in the form of answers to frequently
asked questions and identifies key points and
principles that may be applied to situations
not covered elsewhere in this subpart. The
guidance follows:

Key points and principles

Section(s)

Question(s)

Guidance

I. Agency heads must consult
with the Secretariat prior to
establishing a discretionary
advisory committee.

102-3.60, 102-3.115 ............

1. Can an agency head dele-
gate to the Committee

responsibility for consulting
with the Secretariat regard-
ing the establishment, re-
newal, or reestablishment
of discretionary advisory
committees?

Management Officer (CMO)

A. Yes. Many administrative functions per-
formed to implement the Act may be dele-
gated. However, those functions related to
approving the final establishment, renewal,
or reestablishment of discretionary advi-
sory committees are reserved for the
agency head. Each agency CMO should
assure that their internal processes for
managing advisory committees include ap-
propriate certifications by the agency
head.

. Agency heads are respon-
sible for complying with the
Act, including determining
which discretionary advisory
committees should be estab-
lished and renewed.

102-3.60(a), 102-3.105

. Who retains final authority

a discretionary advisory
committee?

for establishing or renewing

A. Although agency heads retain final au-
thority for establishing or renewing discre-
tionary advisory committees, these deci-
sions should be consistent with §102—
3.105(e) and reflect consultation with the
Secretariat under § 102-3.60(a).

Ill. An advisory committee must
be fairly balanced in its mem-
bership in terms of the points

102-3.30(c), 102-3.60(b)(3) .. | 1.

What factors should be
considered in achieving a
“balanced” advisory com-

of view represented and the
functions to be performed.

mittee membership?

A. The composition of an advisory commit-
tee’s membership will depend upon sev-
eral factors, including: (i) The advisory
committee’s mission; (ii) The geographic,
ethnic, social, economic, or scientific im-
pact of the advisory committee’s rec-
ommendations; (iii) The types of specific
perspectives required, for example, such
as those of consumers, technical experts,
the public at-large, academia, business, or
other sectors; (iv) The need to obtain di-
vergent points of view on the issues be-
fore the advisory committee; and (v) The
relevance of State, local, or tribal govern-
ments to the development of the advisory
committee’s recommendations.

IV. Charters for advisory com-

102-3.70(b)
mittees required by statute
must be filed every two years
regardless of the duration pro-
vided in the statute.

duration exceeds two
years, must a charter be

GSA every two years?

. If an advisory committee’s

filed with the Congress and

A. Yes. Section 14(b)(2) of the Act provides
that: Any advisory committee established
by an Act of Congress shall file a charter
upon the expiration of each successive
two-year period following the date of en-
actment of the Act establishing such advi-
sory committee.

Subpart C—How Are Advisory
Committees Managed?

§102-3.90 What does this subpart cover
and how does it apply?

This subpart outlines specific

responsibilities and functions to be
carried out by the General Services
Administration (GSA), the agency head,
the Committee Management Officer
(CMO), and the Designated Federal
Officer (DFO) under the Act.

§102-3.95 What principles apply to the
management of advisory committees?

Agencies are encouraged to apply the

following principles to the management

of their advisory committees:

(a) Provide adequate support. Before
establishing an advisory committee,
agencies should identify requirements
and assure that adequate resources are
available to support anticipated
activities. Considerations related to
support include office space, necessary
supplies and equipment, Federal staff

support, and access to key
decisionmakers.

(b) Focus on mission. Advisory
committee members and staff should be
fully aware of the advisory committee’s
mission, limitations, if any, on its
duties, and the agency’s goals and
objectives. In general, the more specific
an advisory committee’s tasks and the
more focused its activities are, the
higher the likelihood will be that the
advisory committee will fulfill its
mission.
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(c) Follow plans and procedures.
Advisory committee members and their
agency sponsors should work together
to assure that a plan and necessary
procedures covering implementation are
in place to support an advisory
committee’s mission. In particular,
agencies should be clear regarding what
functions an advisory committee can
perform legally and those that it cannot
perform.

(d) Practice openness. In addition to
achieving the minimum standards of
public access established by the Act and
this part, agencies should seek to be as
inclusive as possible. For example,
agencies may wish to explore the use of
the Internet to post advisory committee
information and seek broader input
from the public.

(e) Seek feedback. Agencies
continually should seek feedback from
advisory committee members and the
public regarding the effectiveness of the
advisory committee’s activities. At
regular intervals, agencies should
communicate to the members how their
advice has affected agency programs
and decisionmaking.

§102-3.100 What are the responsibilities
and functions of GSA?

(a) Under section 7 of the Act, the
General Services Administration (GSA)
prepares regulations on Federal
advisory committees to be prescribed by
the Administrator of General Services,
issues other administrative guidelines
and management controls for advisory
committees, and assists other agencies
in implementing and interpreting the
Act. Responsibility for these activities
has been delegated by the Administrator
to the GSA Committee Management
Secretariat.

(b) The Secretariat carries out its
responsibilities by:

(1) Conducting an annual
comprehensive review of
Governmentwide advisory committee
accomplishments, costs, benefits, and
other indicators to measure
performance;

(2) Developing and distributing
Governmentwide training regarding the
Act and related statutes and principles;

(3) Supporting the Interagency
Committee on Federal Advisory
Committee Management in its efforts to
improve compliance with the Act;

(4) Designing and maintaining a
Governmentwide shared Internet-based
system to facilitate collection and use of
information required by the Act;

(5) Identifying performance measures
that may be used to evaluate advisory
committee accomplishments; and

(6) Providing recommendations for
transmittal by the Administrator to the

Congress and the President regarding
proposals to improve accomplishment
of the objectives of the Act.

§102-3.105 What are the responsibilities
of an agency head?

The head of each agency that
establishes or utilizes one or more
advisory committees must:

(a) Comply with the Act and this
Federal Advisory Committee
Management part;

(b) Issue administrative guidelines
and management controls that apply to
all of the agency’s advisory committees
subject to the Act;

(c) Designate a Committee
Management Officer (CMO);

(d) Provide a written determination
stating the reasons for closing any
advisory committee meeting to the
public, in whole or in part, in
accordance with the exemption(s) of the
Government in the Sunshine Act, 5
U.S.C. 552b(c), as the basis for closure;

(e) Review, at least annually, the need
to continue each existing advisory
committee, consistent with the public
interest and the purpose or functions of
each advisory committee;

(f) Determine that rates of
compensation for members (if they are
paid for their services) and staff of, and
experts and consultants to advisory
committees are justified and that levels
of agency support are adequate;

(g) Develop procedures to assure that
the advice or recommendations of
advisory committees will not be
inappropriately influenced by the
appointing authority or by any special
interest, but will instead be the result of
the advisory committee’s independent
judgment;

(h) Assure that the interests and
affiliations of advisory committee
members are reviewed for conformance
with applicable conflict of interest
statutes, regulations issued by the U.S.
Office of Government Ethics (OGE)
including any supplemental agency
requirements, and other Federal ethics
rules;

(i) Designate a Designated Federal
Officer (DFO) for each advisory
committee and its subcommittees; and

(j) Provide the opportunity for
reasonable participation by the public in
advisory committee activities, subject to
§102—-3.140 and the agency’s guidelines.

§102-3.110 What are the responsibilities
of a chairperson of an independent
Presidential advisory committee?

The chairperson of an independent
Presidential advisory committee must:

(a) Comply with the Act and this
Federal Advisory Committee
Management part;

(b) Consult with the Secretariat
concerning the designation of a
Committee Management Officer (CMO)
and Designated Federal Officer (DFO);
and

(c) Consult with the Secretariat in
advance regarding any proposal to close
any meeting in whole or in part.

§102-3.115 What are the responsibilities
and functions of an agency Committee
Management Officer (CMO)?

In addition to implementing the
provisions of section 8(b) of the Act, the
CMO will carry out all responsibilities
delegated by the agency head. The CMO
also should ensure that sections 10(b),
12(a), and 13 of the Act are
implemented by the agency to provide
for appropriate recordkeeping. Records
to be kept by the CMO include, but are
not limited to:

(a) Charter and membership
documentation. A set of filed charters
for each advisory committee and
membership lists for each advisory
committee and subcommittee;

(b) Annual comprehensive review.
Copies of the information provided as
the agency’s portion of the annual
comprehensive review of Federal
advisory committees, prepared
according to § 102-3.175(b);

(c) Agency guidelines. Agency
guidelines maintained and updated on
committee management operations and
procedures; and

(d) Closed meeting determinations.
Agency determinations to close or
partially close advisory committee
meetings required by § 102—3.105.

§102-3.120 What are the responsibilities
and functions of a Designated Federal
Officer (DF0O)?

The agency head or, in the case of an
independent Presidential advisory
committee, the Secretariat, must
designate a Federal officer or employee
who must be either full-time or
permanent part-time, to be the DFO for
each advisory committee and its
subcommittees, who must:

(a) Approve or call the meeting of the
advisory committee or subcommittee;

(b) Approve the agenda, except that
this requirement does not apply to a
Presidential advisory committee;

(c) Attend the meetings;

(d) Adjourn any meeting when he or
she determines it to be in the public
interest; and

(e) Chair the meeting when so
directed by the agency head.

§102-3.125 How should agencies
consider the roles of advisory committee
members and staff?

FACA does not assign any specific
responsibilities to members of advisory
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committees and staff, although both
perform critical roles in achieving the
goals and objectives assigned to
advisory committees. Agency heads,
Committee Management Officers
(CMOs), and Designated Federal
Officers (DFOs) should consider the
distinctions between these roles and
how they relate to each other in the
development of agency guidelines
implementing the Act and this Federal
Advisory Committee Management part.
In general, these guidelines should
reflect:

(a) Clear operating procedures. Clear
operating procedures should provide for
the conduct of advisory committee
meetings and other activities, and
specify the relationship among the
advisory committee members, the DFO,
and advisory committee or agency staff;

(b) Agency operating policies. In
addition to compliance with the Act,
advisory committee members and staff
may be required to adhere to additional
agency operating policies; and

(c) Other applicable statutes. Other
agency-specific statutes and regulations
may affect the agency’s advisory
committees directly or indirectly.
Agencies should ensure that advisory
committee members and staff
understand these requirements.

§102-3.130 What policies apply to the
appointment, and compensation or
reimbursement of advisory committee
members, staff, and experts and
consultants?

In developing guidelines to
implement the Act and this Federal
Advisory Committee Management part
at the agency level, agency heads must
address the following issues concerning
advisory committee member and staff
appointments, and considerations with
respect to uniform fair rates of
compensation for comparable services,
or expense reimbursement of members,
staff, and experts and consultants:

(a) Appointment and terms of
advisory committee members. Unless
otherwise provided by statute,
Presidential directive, or other
establishment authority, advisory
committee members serve at the
pleasure of the appointing or inviting
authority. Membership terms are at the
sole discretion of the appointing or
inviting authority.

(b) Compensation guidelines. Each
agency head must establish uniform
compensation guidelines for members
and staff of, and experts and consultants
to an advisory committee.

(c) Compensation of advisory
committee members not required.
Nothing in this subpart requires an
agency head to provide compensation to

any member of an advisory committee,
unless otherwise required by a specific
statute.

(d) Compensation of advisory
committee members. When an agency
has authority to set pay administratively
for advisory committee members, it may
establish appropriate rates of pay
(including any applicable locality pay
authorized by the President’s Pay Agent
under 5 U.S.C. 5304(h)), not to exceed
the rate for level IV of the Executive
Schedule under 5 U.S.C. 5315, unless a
higher rate expressly is allowed by
another statute. However, the agency
head personally must authorize a rate of
basic pay in excess of the maximum rate
of basic pay established for the General
Schedule under 5 U.S.C. 5332, or
alternative similar agency compensation
system. This maximum rate includes
any applicable locality payment under 5
U.S.C. 5304. The agency may pay
advisory committee members on either
an hourly or a daily rate basis. The
agency may not provide additional
compensation in any form, such as
bonuses or premium pay.

(e) Compensation of staff. When an
agency has authority to set pay
administratively for advisory committee
staff, it may establish appropriate rates
of pay (including any applicable locality
pay authorized by the President’s Pay
Agent under 5 U.S.C. 5304(h)), not to
exceed the rate for level IV of the
Executive Schedule under 5 U.S.C.
5315, unless a higher rate expressly is
allowed by another statute. However,
the agency head personally must
authorize a rate of basic pay in excess
of the maximum rate of basic pay
established for the General Schedule
under 5 U.S.C. 5332, or alternative
similar agency compensation system.
This maximum rate includes any
applicable locality payment under 5
U.S.C. 5304. The agency must pay
advisory committee staff on an hourly
rate basis. The agency may provide
additional compensation, such as
bonuses or premium pay, so long as
aggregate compensation paid in a
calendar year does not exceed the rate
for level IV of the Executive Schedule,
with appropriate proration for a partial
calendar year.

(f) Other compensation
considerations. In establishing rates of
pay for advisory committee members
and staff, the agency must comply with
any applicable statutes, Executive
orders, regulations, or administrative
guidelines. In determining an
appropriate rate of basic pay for
advisory committee members and staff,
an agency must give consideration to
the significance, scope, and technical
complexity of the matters with which

the advisory committee is concerned,
and the qualifications required for the
work involved. The agency also should
take into account the rates of pay
applicable to Federal employees who
have duties that are similar in terms of
difficulty and responsibility. An agency
may establish rates of pay for advisory
committee staff based on the pay these
persons would receive if they were
covered by the General Schedule in 5
U.S.C. Chapter 51 and Chapter 53,
subchapter III, or by an alternative
similar agency compensation system.

(g) Compensation of experts and
consultants. Whether or not an agency
has other authority to appoint and
compensate advisory committee
members or staff, it also may employ
experts and consultants under 5 U.S.C.
3109 to perform work for an advisory
committee. Compensation of experts
and consultants may not exceed the
maximum rate of basic pay established
for the General Schedule under 5 U.S.C.
5332 (that is, the GS—15, step 10 rate,
excluding locality pay or any other
supplement), unless a higher rate
expressly is allowed by another statute.
The appointment and compensation of
experts and consultants by an agency
must be in conformance with applicable
regulations issued by the U. S. Office of
Personnel Management (OPM) (See 5
CFR part 304.).

(h) Federal employees assigned to an
advisory committee. Any advisory
committee member or staff person who
is a Federal employee when assigned
duties to an advisory committee remains
covered during the assignment by the
compensation system that currently
applies to that employee, unless that
person’s current Federal appointment is
terminated. Any staff person who is a
Federal employee must serve with the
knowledge of the Designated Federal
Officer (DFO) for the advisory
committee to which that person is
assigned duties, and the approval of the
employee’s direct supervisor.

(1) Other appointment considerations.
An individual who is appointed as an
advisory committee member or staff
person immediately following
termination of another Federal
appointment with a full-time work
schedule may receive compensation at
the rate applicable to the former
appointment, if otherwise allowed by
applicable law (without regard to the
limitations on pay established in
paragraphs (d) and (e) of this section).
Any advisory committee staff person
who is not a current Federal employee
serving under an assignment must be
appointed in accordance with
applicable agency procedures, and in
consultation with the DFO and the
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members of the advisory committee
involved.

(j) Gratuitous services. In the absence
of any special limitations applicable to
a specific agency, nothing in this
subpart prevents an agency from
accepting the gratuitous services of an
advisory committee member or staff
person who is not a Federal employee,
or expert or consultant, who agrees in
advance and in writing to serve without
compensation.

(k) Travel expenses. Advisory
committee members and staff, while
engaged in the performance of their

duties away from their homes or regular
places of business, may be allowed
reimbursement for travel expenses,
including per diem in lieu of
subsistence, as authorized by 5 U.S.C.
5703, for persons employed
intermittently in the Government
service.

(1) Services for advisory committee
members with disabilities. While
performing advisory committee duties,
an advisory committee member with
disabilities may be provided services by
a personal assistant for employees with
disabilities, if the member qualifies as

APPENDIX A TO SUBPART C

an individual with disabilities as
provided in section 501 of the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 791, and does not otherwise
qualify for assistance under 5 U.S.C.
3102 by reason of being a Federal
employee.

Appendix A to Subpart C of Part 102-
3—Key Points and Principles

This appendix provides additional
guidance in the form of answers to frequently
asked questions and identifies key points and
principles that may be applied to situations
not covered elsewhere in this subpart. The
guidance follows:

Key points and principles

Section

Question(s)

Guidance

|. FACA does not specify the
manner in which advisory
committee members and
staff must be appointed.

102-3.105, 102-3.130(a)

1. Does the appointment of
an advisory committee
member necessarily result
in a lengthy process?

A. No. Each agency head may specify
those policies and procedures, consistent
with the Act and this part, or other spe-
cific authorizing statute, governing the ap-
pointment of advisory committee mem-
bers and staff.

B. Some factors that affect how long the ap-
pointment process takes include: (i) Solic-
itation of nominations; (ii) Conflict of inter-
est clearances; (iii) Security or back-
ground evaluations; (iv) Availability of
candidates; and (v) Other statutory or ad-
ministrative requirements.

C. In addition, the extent to which agency
heads have delegated responsibility for
selecting members varies from agency to
agency and may become an important
factor in the time it takes to finalize the
advisory committee’s membership.

. Agency heads retain the
final authority for selecting
advisory committee mem-
bers, unless otherwise pro-
vided for by a specific stat-
ute or Presidential directive.

Ill. An agency may com-
pensate advisory committee
members and staff, and
also employ experts and
consultants.

102-3.130(a)

102-3.130(d),
102-3.130(g).

1. Can an agency head se-
lect for membership on an
advisory committee from
among nominations sub-

represent the organization
at different meetings?

102-3.130(e), | 1.
compensated for their

visory committee?

2. Are the guidelines the
same for compensating
both members and staff?

3. May experts and consult-
ants be employed to per-
form other advisory com-
mittee work?

mitted by an organization?

2. If so, can different persons

May members and staff be

service or duties on an ad-

A. The answer to question 1 is yes. Organi-
zations may propose for membership indi-
viduals to represent them on an advisory
committee. However, the agency head
establishing the advisory committee, or
other appointing authority, retains the final
authority for selecting all members.

B. The answer to question 2 also is yes. Al-
ternates may represent an appointed
member with the approval of the estab-
lishing agency, where the agency head is
the appointing authority.

A. The answer to question 1 is yes. (i) How-
ever, FACA limits compensation for advi-
sory committee members and staff to the
rate for level IV of the Executive Sched-
ule, unless higher rates expressly are al-
lowed by other statutes. (ii) Although
FACA provides for compensation guide-
lines, the Act does not require an agency
to compensate its advisory committee
members.
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Key points and principles

Section

Question(s)

Guidance

B. The answer to question 2 is no. The
guidelines for compensating members
and staff are similar, but not identical. For
example, the differences are that: (i) An
agency “may” pay members on either an
hourly or a daily rate basis, and “may
not” provide additional compensation in
any form, such as bonuses or premium
pay; while (ii) An agency “must” pay staff
on an hourly rate basis only, and “may”
provide additional compensation, so long
as aggregate compensation paid in a cal-
endar year does not exceed the rate for
level IV of the Executive Schedule, with
appropriate proration for a partial cal-
endar year.

C. The answer to question 3 is yes. Other
work not part of the duties of advisory
committee members or staff may be per-
formed by experts and consultants. For
additional guidance on the employment of
experts and consultants, agencies should
consult the applicable regulations issued
by the U. S. Office of Personnel Manage-
ment (OPM). (See 5 CFR part 304.)

IV. Agency heads are respon-
sible for ensuring that the
interests and affiliations of
advisory committee mem-
bers are reviewed for con-
formance with applicable
conflict of interest statutes
and other Federal ethics
rules..

102-3.105(h)

1. Are all advisory committee
members subject to conflict
of interest statutes and
other Federal ethics rules?

2. Who should be consulted
for guidance on the proper
application of Federal eth-
ics rules to advisory com-
mittee members?

A. The answer to question 1 is no. Whether
an advisory committee member is subject
to Federal ethics rules is dependent on
the member’s status. The determination
of a member’s status on an advisory com-
mittee is largely a personnel classification
matter for the appointing agency. Most
advisory committee members will serve
either as a “representative” or a “special
Government employee” (SGE), based on
the role the member will play. In general,
SGEs are covered by regulations issued
by the U. S. Office of Government Ethics
(OGE) and certain conflict of interest stat-
utes,while representatives are not subject
to these ethics requirements.

B. The answer to question 2 is the agency’s
Designated Agency Ethics  Official
(DAEOQ), who should be consulted prior to
appointing members to an advisory com-
mittee in order to apply Federal ethics
rules properly.

V. An agency head may dele-

gate responsibility for ap-
pointing a Committee Man-
agement Officer (CMO) or
Designated Federal Officer
(DFO); however, there may
be only one CMO for each
agency..

102-3.105(c), 102-3.105(i)

1. Must an agency’s CMO
and each advisory com-
mittee DFO be appointed
by the agency head?

A. The answer to question 1 is no. The
agency head may delegate responsibility
for appointing the CMO and DFOs. How-
ever, these appointments, including alter-
nate selections, should be documented
consistent with the agency’s policies and
procedures.
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Key points and principles

Section Question(s)

Guidance

VI. FACA is the principal stat-
ute pertaining to advisory
committees. However, other
statutes may impact their
use and operations..

102-3.125(c)

than one CMO?

ment program?

2. May an agency have more

1. Do other statutes or regu-
lations affect the way an
agency carries out its advi-
sory committee manage-

B. The answer to question 2 also is no. The
functions of the CMO are specified in the
Act and include oversight responsibility
for all advisory committees within the
agency. Accordingly, only one CMO may
be appointed to perform these functions.
The agency may, however, create addi-
tional positions, including those in its sub-
components, which are subordinate to the
CMOQO’s agencywide responsibilities and
functions.

A. Yes. While the Act provides a general
framework for managing advisory commit-
tees Governmentwide, other factors may
affect how advisory committees are man-
aged. These include: (i) The statutory or
Presidential authority used to establish an
advisory committee; (ii) A statutory limita-
tion placed on an agency regarding its
annual expenditures for advisory commit-
tees; (iii) Presidential or agency manage-
ment directives; (iv) The applicability of
conflict of interest statutes and other Fed-
eral ethics rules; (v) Agency regulations
affecting advisory committees; and (vi)
Other requirements imposed by statute or
regulation on an agency or its programs,
such as those governing the employment
of experts and consultants or the man-
agement of Federal records.

Subpart D—Advisory Committee
Meeting and Recordkeeping
Procedures

§102-3.135 What does this subpart cover
and how does it apply?

This subpart establishes policies and
procedures relating to meetings and
other activities undertaken by advisory
committees and their subcommittees.
This subpart also outlines what records
must be kept by Federal agencies and
what other documentation, including
advisory committee minutes and
reports, must be prepared and made
available to the public.

§102-3.140 What policies apply to
advisory committee meetings?

The agency head, or the chairperson
of an independent Presidential advisory
committee, must ensure that:

(a) Each advisory committee meeting
is held at a reasonable time and in a
manner or place reasonably accessible
to the public, to include facilities that
are readily accessible to and usable by
persons with disabilities, consistent
with the goals of section 504 of the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 794;

(b) The meeting room or other forum
selected is sufficient to accommodate
advisory committee members, advisory
committee or agency staff, and a

reasonable number of interested
members of the public;

(c) Any member of the public is
permitted to file a written statement
with the advisory committee;

(d) Any member of the public may
speak to or otherwise address the
advisory committee if the agency’s
guidelines so permit; and

(e) Any advisory committee meeting
conducted in whole or part by a
teleconference, videoconference, the
Internet, or other electronic medium
meets the requirements of this subpart.

§102-3.145 What policies apply to
subcommittee meetings?

If a subcommittee makes
recommendations directly to a Federal
officer or agency, or if its
recommendations will be adopted by
the parent advisory committee without
further deliberations by the parent
advisory committee, then the
subcommittee’s meetings must be
conducted in accordance with all
openness requirements of this subpart.

§102-3.150 How are advisory committee
meetings announced to the public?

(a) A notice in the Federal Register
must be published at least 15 calendar
days prior to an advisory committee
meeting, which includes:

(1) The name of the advisory
committee (or subcommittee, if
applicable);

(2) The time, date, place, and purpose
of the meeting;

(3) A summary of the agenda, and/or
topics to be discussed;

(4) A statement whether all or part of
the meeting is open to the public or
closed; if the meeting is closed state the
reasons why, citing the specific
exemption(s) of the Government in the
Sunshine Act, 5 U.S.C. 552b(c), as the
basis for closure; and

(5) The name and telephone number
of the Designated Federal Officer (DFO)
or other responsible agency official who
may be contacted for additional
information concerning the meeting.

(b) In exceptional circumstances, the
agency or an independent Presidential
advisory committee may give less than
15 calendar days notice, provided that
the reasons for doing so are included in
the advisory committee meeting notice
published in the Federal Register.

§102-3.155 How are advisory committee
meetings closed to the public?

To close all or part of an advisory
committee meeting, the Designated
Federal Officer (DFO) must:

(a) Obtain prior approval. Submit a
request to the agency head, or in the
case of an independent Presidential
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advisory committee, the Secretariat,
citing the specific exemption(s) of the
Government in the Sunshine Act, 5
U.S.C. 552b(c), that justify the closure.
The request must provide the agency
head or the Secretariat sufficient time
(generally, 30 calendar days) to review
the matter in order to make a
determination before publication of the
meeting notice required by § 102—3.150.

(b) Seek General Counsel review. The
General Counsel of the agency or, in the
case of an independent Presidential
advisory committee, the General
Counsel of GSA should review all
requests to close meetings.

(c) Obtain agency determination. If
the agency head, or in the case of an
independent Presidential advisory
committee, the Secretariat, finds that the
request is consistent with the provisions
in the Government in the Sunshine Act
and FACA, the appropriate agency
official must issue a determination that
all or part of the meeting be closed.

(d) Assure public access to
determination. The agency head or the
chairperson of an independent
Presidential advisory committee must
make a copy of the determination
available to the public upon request.

§102-3.160 What activities of an advisory
committee are not subject to the notice and
open meeting requirements of the Act?

The following activities of an advisory
committee are excluded from the
procedural requirements contained in
this subpart:

(a) Preparatory work. Meetings of two
or more advisory committee or
subcommittee members convened solely
to gather information, conduct research,
or analyze relevant issues and facts in
preparation for a meeting of the
advisory committee, or to draft position
papers for deliberation by the advisory
committee; and

(b) Administrative work. Meetings of
two or more advisory committee or
subcommittee members convened solely
to discuss administrative matters of the
advisory committee or to receive
administrative information from a
Federal officer or agency.

§102-3.165 How are advisory committee
meetings documented?

(a) The agency head or, in the case of
an independent Presidential advisory
committee, the chairperson must ensure
that detailed minutes of each advisory
committee meeting, including one that
is closed or partially closed to the
public, are kept. The chairperson of
each advisory committee must certify
the accuracy of all minutes of advisory
committee meetings.

(b) The minutes must include:

(1) The time, date, and place of the
advisory committee meeting;

(2) A list of the persons who were
present at the meeting, including
advisory committee members and staff,
agency employees, and members of the
public who presented oral or written
statements;

(3) An accurate description of each
matter discussed and the resolution, if
any, made by the advisory committee
regarding such matter; and

(4) Copies of each report or other
document received, issued, or approved
by the advisory committee at the
meeting.

(c) The Designated Federal Officer
(DFO) must ensure that minutes are
certified within 90 calendar days of the
meeting to which they relate.

§102-3.170 How does an interested party
obtain access to advisory committee
records?

Timely access to advisory committee
records is an important element of the
public access requirements of the Act.
Section 10(b) of the Act provides for the
contemporaneous availability of
advisory committee records that, when
taken in conjunction with the ability to
attend committee meetings, provide a
meaningful opportunity to comprehend
fully the work undertaken by the
advisory committee. Although advisory
committee records may be withheld
under the provisions of the Freedom of
Information Act (FOIA), as amended, if
there is a reasonable expectation that
the records sought fall within the
exemptions contained in section 552(b)
of FOIA, agencies may not require
members of the public or other
interested parties to file requests for
non-exempt advisory committee records
under the request and review process
established by section 552(a)(3) of FOIA.

§102-3.175 What are the reporting and
recordkeeping requirements for an advisory
committee?

(a) Presidential advisory committee
follow-up report. Within one year after
a Presidential advisory committee has
submitted a public report to the
President, a follow-up report required
by section 6(b) of the Act must be
prepared and transmitted to the
Congress detailing the disposition of the
advisory committee’s recommendations.
The Secretariat shall assure that these
reports are prepared and transmitted to
the Congress as directed by the
President, either by the President’s
delegate, by the agency responsible for
providing support to a Presidential
advisory committee, or by the
responsible agency or organization
designated in the charter of the

Presidential advisory committee
pursuant to § 102—3.75(a)(10). In
performing this function, GSA may
solicit the assistance of the President’s
delegate, the Office of Management and
Budget (OMB), or the responsible
agency Committee Management Officer
(CMO), as appropriate. Reports shall be
consistent with specific guidance
provided periodically by the Secretariat.

(b) Annual comprehensive review of
Federal advisory committees. To
conduct an annual comprehensive
review of each advisory committee as
specified in section 7(b) of the Act, GSA
requires Federal agencies to report
information on each advisory committee
for which a charter has been filed in
accordance with § 102-3.70, and which
is in existence during any part of a
Federal fiscal year. Committee
Management Officers (CMOs),
Designated Federal Officers (DFOs), and
other responsible agency officials will
provide this information by data filed
electronically with GSA on a fiscal year
basis, using a Governmentwide shared
Internet-based system that GSA
maintains. This information shall be
consistent with specific guidance
provided periodically by the Secretariat.
The preparation of these electronic
submissions by agencies has been
assigned interagency report control
number (IRCN) 0304—GSA—AN.

(c) Annual report of closed or
partially-closed meetings. In accordance
with section 10(d) of the Act, advisory
committees holding closed or partially-
closed meetings must issue reports at
least annually, setting forth a summary
of activities and such related matters as
would be informative to the public
consistent with the policy of 5 U.S.C.
552(b).

(d) Advisory committee reports.
Subject to 5 U.S.C. 552, 8 copies of each
report made by an advisory committee,
including any report of closed or
partially-closed meetings as specified in
paragraph (c) of this section and, where
appropriate, background papers
prepared by experts or consultants,
must be filed with the Library of
Congress as required by section 13 of
the Act for public inspection and use at
the location specified § 102—3.70(a)(3).

(e) Advisory committee records.
Official records generated by or for an
advisory committee must be retained for
the duration of the advisory committee.
Upon termination of the advisory
committee, the records must be
processed in accordance with the
Federal Records Act (FRA), 44 U.S.C.
Chapters 21, 29-33, and regulations
issued by the National Archives and
Records Administration (NARA) (see 36
CFR parts 1220, 1222, 1228, and 1234),
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or in accordance with the Presidential
Records Act (PRA), 44 U.S.C. Chapter
22.

Appendix A to Subpart D of Part 102-
3—Key Points and Principles

This appendix provides additional
guidance in the form of answers to frequently

APPENDIX A TO SUBPART D

asked questions and identifies key points and
principles that may be applied to situations
not covered elsewhere in this subpart. The
guidance follows:

Key points and principles

Section(s)

Question(s)

Guidance

|. With some exceptions, advi- | 102-3.140,
sory committee meetings 3.155.
are open to the public.

102-3.145(a), 102—

1. Must all advisory com-
mittee and subcommittee
meetings be open to the
public?

A. No. Advisory committee meetings may
be closed when appropriate, in accord-
ance with the exemption(s) for closure
contained in the Government in the Sun-
shine Act, 5 U.S.C. 552b(c). (i) Sub-
committees that report to a parent advi-
sory committee, and not directly to a Fed-
eral officer or agency, are not required to
open their meetings to the public or com-
ply with the procedures in the Act for an-
nouncing meetings. (ii) However, agen-
cies are cautioned to avoid excluding the
public from attending any meeting where
a subcommittee develops advice or rec-
ommendations that are not expected to
be reviewed and considered by the par-
ent advisory committee before being sub-
mitted to a Federal officer or agency.
These exclusions may run counter to the
provisions of the Act requiring contem-
poraneous access to the advisory com-
mittee deliberative process.

II. Notices must be published 102-3.150
in the Federal Register an-
nouncing advisory com-
mittee meetings.

1. Can agencies publish a
single Federal Register
notice announcing multiple
advisory committee meet-
ings?

A. Yes, agencies may publish a single no-
tice announcing multiple meetings so long
as these notices contain all of the infor-
mation required by § 102-3.150. (i) “Blan-
ket notices” should not announce meet-
ings so far in advance as to prevent the
public from adequately being informed of
an advisory committee’s schedule. (ii) An
agency’s Office of General Counsel
should be consulted where these notices
include meetings that are either closed or
partially closed to the public.
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Key points and principles

Section(s)

Question(s)

Guidance

IIl. Although certain advisory
committee records may be
withheld under the Freedom
of Information Act (FOIA),
as amended, 5 U.S.C. 552,
agencies may not require
the use of FOIA procedures
for records available under
section 10(b) of FACA.

102-3.170

1. May an agency require the
use of its internal FOIA
procedures for access to
advisory committee
records that are not ex-
empt from release under
FOIA?

A. No. Section 10(b) of FACA provides that:

Subject to section 552 of title 5, United
States Code, the records, reports, tran-
scripts, minutes, appendixes, working pa-
pers, drafts, studies, agenda, or other
documents which were made available to
or prepared for or by each advisory com-
mittee shall be available for public inspec-
tion and copying at a single location in
the offices of the advisory committee or
the agency to which the advisory com-
mittee reports until the advisory com-
mittee ceases to exist. (i) The purpose of
section 10(b) of the Act is to provide for
the contemporaneous availability of advi-
sory committee records that, when taken
in conjunction with the ability to attend
advisory committee meetings, provide a
meaningful opportunity to comprehend
fully the work undertaken by the advisory
committee. (ii) Although advisory com-
mittee records may be withheld under the
provisions of FOIA if there is a reason-
able expectation that the records sought
fall within the exemptions contained in
section 552(b) of FOIA, agencies may not
require members of the public or other in-
terested parties to file requests for non-
exempt advisory committee records under
the request and review process estab-
lished by section 552(a)(3) of FOIA. (iii)
Records covered by the exemptions set
forth in section 552(b) of FOIA may be
withheld. An opinion of the Office of Legal
Counsel (OLC), U.S. Department of Jus-
tice concludes that: FACA requires disclo-
sure of written advisory committee docu-
ments, including predecisional materials
such as drafts, working papers, and stud-
ies. The disclosure exemption available to
agencies under exemption 5 of FOIA for
predecisional documents and other privi-
leged materials is narrowly limited in the
context of FACA to privileged “inter-agen-
cy or intra-agency” documents prepared
by an agency and transmitted to an advi-
sory committee. The language of the
FACA statute and its legislative history
support this restrictive application of ex-
emption 5 to requests for public access to
advisory committee documents. More-
over, since an advisory committee is not
itself an agency, this construction is sup-
ported by the express language of ex-
emption 5 which applies only to inter-
agency or intra-agency materials. (iv)
Agencies first should determine, however,
whether or not records being sought by
the public fall within the scope of FACA in
general, and section 10(b) of the Act in
particular, prior to applying the available
exemptions under FOIA. (See OLC Opin-
ion 12 Op. O.L.C. 73, dated April 29,
1988, which is available from the Com-
mittee Management Secretariat (MC),
General Services Administration, 1800 F
Street, NW., Washington, DC 20405-
0002.)
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Question(s)

Guidance

IV. Advisory committee
records must be managed
in accordance with the Fed-
eral Records Act (FRA), 44
U.S.C. Chapters 21, 29-33,
and regulations issued by
the National Archives and
Records Administration
(NARA) (see 36 CFR parts
1220, 1222, 1228, and
1234), or the Presidential
Records Act (PRA), 44
U.S.C. Chapter 22.

102-175(e) ...

1. How must advisory com-
mittee records be treated
and preserved?

A. In order to ensure proper records man-
agement, the Committee Management
Officer (CMO), Designated Federal Offi-
cer (DFO), or other representative of the
advisory committee, in coordination with
the agency’s Records Management Offi-
cer, should clarify upon the establishment
of the advisory committee whether its
records will be managed in accordance
with the FRA or the PRA.

B. Official records generated by or for an
advisory committee must be retained for
the duration of the advisory committee.
Responsible agency officials are encour-
aged to contact their agency’s Records
Management Officer or NARA as soon as
possible after the establishment of the ad-
visory committee to receive guidance on
how to establish effective records man-
agement practices. Upon termination of
the advisory committee, the records must
be processed in accordance with the FRA
and regulations issued by NARA, or in ac-
cordance with the PRA.

C. The CMO, DFO, or other representative
of an advisory committee governed by the
FRA, in coordination with the agency’s
Records Management Officer, must con-
tact NARA in sufficient time to review the
process for submitting any necessary dis-
position schedules of the advisory com-
mittee’s records upon termination. In
order to ensure the proper disposition of
the advisory committee’s records, disposi-
tion schedules need to be submitted to
NARA no later than 6 months before the
termination of the advisory committee.

D. For Presidential advisory committees
governed by the PRA, the CMO, DFO, or
other representative of the advisory com-
mittee should consult with the White
House Counsel on the preservation of
any records subject to the PRA, and may
also confer with NARA officials.

Subpart E—How Does This Subpart
Apply to Advice or Recommendations
Provided to Agencies by the National
Academy of Sciences or the National
Academy of Public Administration?

§102-3.180 What does this subpart cover
and how does it apply?

This subpart provides guidance to
agencies on compliance with section 15
of the Act. Section 15 establishes
requirements that apply only in
connection with a funding or other
written agreement involving an agency’s
use of advice or recommendations
provided to the agency by the National
Academy of Sciences (NAS) or the
National Academy of Public
Administration (NAPA), if such advice
or recommendations were developed by
use of a committee created by either
academy. For purposes of this subpart,

NAS also includes the National
Academy of Engineering, the Institute of
Medicine, and the National Research
Council. Except with respect to NAS
committees that were the subject of
judicial actions filed before December
17,1997, no part of the Act other than
section 15 applies to any committee
created by NAS or NAPA.

§102-3.185 What does this subpart
require agencies to do?

(a) Section 15 requirements. An
agency may not use any advice or
recommendation provided to an agency
by the National Academy of Sciences
(NAS) or the National Academy of
Public Administration (NAPA) under an
agreement between the agency and an
academy, if such advice or
recommendation was developed by use
of a committee created by either
academy, unless:

(1) The committee was not subject to
any actual management or control by an
agency or officer of the Federal
Government; and

(2) In the case of NAS, the academy
certifies that it has complied
substantially with the requirements of
section 15(b) of the Act; or

(3) In the case of NAPA, the academy
certifies that it has complied
substantially with the requirements of
sections 15(b) (1), (2), and (5) of the Act.

(b) No agency management or control.
Agencies must not manage or control
the specific procedures adopted by each
academy to comply with the
requirements of section 15 of the Act
that are applicable to that academy. In
addition, however, any committee
created and used by an academy in the
development of any advice or
recommendation to be provided by the
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academy to an agency must be subject
to both actual management and control
by that academy and not by the agency.
(c) Funding agreements. Agencies
may enter into contracts, grants, and
cooperative agreements with NAS or
NAPA that are consistent with the
requirements of this subpart to obtain
advice or recommendations from such
academy. These funding agreements
require, and agencies may rely upon, a
written certification by an authorized

representative of the academy provided
to the agency upon delivery to the
agency of each report containing advice
or recommendations required under the
agreement that:

(1) The academy has adopted policies
and procedures that comply with the
applicable requirements of section 15 of
the Act; and

(2) To the best of the authorized
representative’s knowledge and belief,
these policies and procedures

APPENDIX A TO SUBPART E

substantially have been complied with
in performing the work required under
the agreement.

Appendix A to Subpart E of Part 102-
3—Key Points and Principles

This appendix provides additional
guidance in the form of answers to frequently
asked questions and identifies key points and
principles that may be applied to situations
not covered elsewhere in this subpart. The
guidance follows:

Key points and principles

Section(s)

Question(s)

Guidance

|. Section 15 of the Act allows
the National Academy of
Sciences (NAS) and the Na-
tional Academy of Public
Administration (NAPA) to
adopt separate procedures
for complying with FACA.

102-3.185(a)

1. May agencies rely upon
an academy certification
regarding compliance with
ferent policies and proce-

and NAPA?

section 15 of the Act if dif-

dures are adopted by NAS

A. Yes. NAS and NAPA are completely sep-
arate organizations. Each is independ-
ently chartered by the Congress for dif-
ferent purposes, and Congress has rec-
ognized that the two organizations are
structured and operate differently. Agen-
cies should defer to the discretion of each
academy to adopt policies and proce-
dures that will enable it to comply sub-
stantially with the provisions of section 15
of the Act that apply to that academy.

. Section 15 of the Act allows
agencies to enter into fund-
ing agreements with NAS
and NAPA without the acad-
emies’ committees being
“managed” or “controlled”.

102-3.185(c)

. Can an agency enter into
a funding agreement with
an academy which pro-

one or more academy re-
ports containing advice or
recommendations to the
agency, to be developed
by the academy by use of

academy, without sub-

tual management or con-
trol” by the agency?

vides for the preparation of

a committee created by the

jecting an academy to “ac-

A. Yes, if the members of the committee are
selected by the academy and if the com-
mittee’s meetings, deliberations, and the
preparation of reports are all controlled by
the academy. Under these circumstances,
neither the existence of the funding
agreement nor the fact that it con-
templates use by the academy of an
academy committee would constitute ac-
tual management or control of the com-
mittee by the agency.

[FR Doc. 01-17350 Filed 7-18-01; 8:45 am]|
BILLING CODE 6820-34-U
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DA&M

SUBJECT: Department of Defense Federal Advisory Committee Management Program

References: (a) DoD Directive 5105.4, “Department of Defense Federal Advisory Committee

Management Program,” February 10, 2003 (hereby canceled)

(b) Acting Deputy Secretary of Defense Memorandum, “DoD Directives Review
— Phase I1,” July 13, 2005

(c) DoD Directive 5105.53, “Director of Administration and Management,”
November 23, 1998

(d) Title 41, Code of Federal Regulations, Sections 102-3.5 through 102-3.185,
“Federal Advisory Committee Management”

(e) through (y), see Enclosure 1

1. PURPOSE

This Instruction:

1.1. Reissues Reference (a) as a DoD Instruction in accordance with the guidance in
Reference (b) and the authority in References (c) and (d).

1.2. Establishes policy, provides procedures, and assigns responsibilities for the Department
of Defense Federal Advisory Committee Management Program in accordance with sections 102-

3.5 through 102-3.185 of Reference (d), and Appendix of title 5, United States Code (U.S.C.)
(Reference (e)).

2. APPLICABILITY AND SCOPE

This Instruction applies to:

2.1. The Office of the Secretary of Defense (OSD), the Military Departments (including the
Coast Guard at all times, including when it is a service in the Department of Homeland Security
by agreement with that Department), the Chairman of the Joint Chiefs of Staff, the Joint Staff,
the Combatant Commands, the Office of the Inspector General of the Department of Defense, the
Defense Agencies, the DoD Field Activities, and all other organizational entities within the
Department of Defense (hereafter collectively referred to as the “DoD Components”). The term
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“Military Services,” as used herein, refers to the Active and Reserve Components of the Army,
the Navy, the Air Force, the Marine Corps, and the Coast Guard.

2.2. DoD-Supported Federal Advisory Committees, pursuant to section 102-3.105(b) of
Reference (d) and Reference (e).

2.3. Nothing in this Instruction shall:

2.3.1. Limit or restrict the free exchange of information, advice, or ideas between
representatives of the Department of Defense or other Federal Agencies through ad hoc or
occasional meetings, or by other means.

2.3.2. Apply to any committee, board, commission, council conference, panel, task force,
subcommittee or other subgroup, or any other similar types of groups, which are:

2.3.2.1. Internal DoD staff meetings, accident investigation boards, safety mishap
boards, flying evaluation boards, or medical evaluation boards, committees established to
perform primarily operational duties, as opposed to advisory functions, or boards to select
members of the Military Services for promotion, reassignment, education, training, separation, or
retirement.

2.3.2.2. Created by a non-Federal entity (such as a contractor or private organization)
and are not actually managed or controlled by an officer or employee of the Federal government.

2.3.2.3. Meetings initiated by one or more Federal officials with more than one other
individual to obtain advice from individual attendees and not for the purpose of utilizing the
group to obtain consensus advice or recommendations.

2.3.2.4. Meetings of two or more Committee or Subcommittee members convened
solely to gather information or to conduct research for a Committee operating under this
Instruction, to analyze relevant issues and facts, or to draft proposed position papers for
deliberations by the entire Committee membership.

2.3.2.5. Local civic groups whose primary function is that of rendering a public
service with respect to a Federal program or any State or local committee, council, board,
commission, or similar group established to advise or make recommendations to State or local
officials or agencies.

2.3.3. Require intergovernmental and intragovernmental committees to comply with the
provisions of this Instruction. Notwithstanding, care shall be taken to ensure that members of the
public do not participate in any deliberations whatsoever. Public participation in the
deliberations of intergovernmental or intragovernmental committees may require the Committee
to comply with References (d) and (e). Any questions regarding this issue shall be directed to
the Committee Management Officer (CMO).
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3. DEFINITIONS

Terms used in this Instruction are defined in Enclosure 2.

4. POLICY
It is DoD policy that:

4.1. No DoD-Supported Federal Advisory Committee (hereafter referred to as “DoD-
Supported Committee”), subject to the provisions of References (d) and (e), shall be established
unless specifically authorized by the President of the United States, Congress, the Secretary of
Defense, or an official authorized by the Secretary of Defense.

4.2. No DoD-Supported Committee shall be considered part of the DoD organizational
structure.

4.3. DoD-Supported Committees shall be supported by a DoD Sponsor appointed by the
Director for Administration and Management (DA&M).

4.4. All DoD-Supported Committees shall be used for advisory functions, unless directed by
statute or Presidential directive. Only the President, the Secretary of Defense, or their designees,
as appropriate, shall determine the proper course of action and the appropriate expression of
policy regarding matters on which a Committee reports or makes recommendations.

4.5. No Discretionary Committees shall make any decisions, conduct DoD operations, or
perform functions that are capable of being carried out by existing DoD resources, an existing
Committee, or other means, such as public hearings.

4.6. Committee membership, as a whole, shall be balanced in terms of the points of view and
the functions to be performed.

4.7. All DoD-Supported Committees, by majority vote of the Committee members, shall
develop and adopt by-laws that describe how the Committee and its Subcommittees, if
authorized, operate and the Committee’s relationship to the Department of Defense. Adopted
by-laws shall be made available to the public, upon request.

4.8. Individuals who are appointed to or detailed to Committees, while acting in an official

capacity as a Committee member or Committee staff, shall not perform any work for the
Department of Defense other than what is directly associated with the Committee’s Charter.

5. RESPONSIBILITIES

5.1. The DA&M shall:

5.1.1. Perform, pursuant to the Acting Deputy Secretary of Defense Memorandum

3
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(Reference (f)), the responsibilities of the Secretary of Defense outlined in References (d) and

(e).

5.1.2. Appoint a DoD Sponsor for each DoD-Supported Committee, unless otherwise
directed by statute, Executive order, or the Secretary of Defense.

5.1.3. Approve or disapprove the establishment, renewal, or termination of all DoD-
Supported Committees and determine whether Subcommittees shall be authorized, unless
otherwise prohibited by statute, Executive order, or the Secretary of Defense.

5.1.4. Ensure that DoD-Supported Committees are terminated whenever their work has
been accomplished, the subject matter is no longer relevant, their work has become obsolete, or
their functions have been assumed by another Federal government entity.

5.1.5. Determine the level of DoD support to be provided to Independent Presidential
Advisory Committees.

5.1.6. Appoint a Committee Management Officer for the Department of Defense to
provide policy oversight and management of the Department of Defense Federal Advisory
Committee Management Program.

5.1.7. Develop and implement DoD-wide policies and procedures to ensure DoD
compliance with References (d) and (e).

5.1.8. Ensure that all DoD Components cooperate with any Committee and furnish such
information and assistance as is necessary for the performance of its functions, consistent with
applicable laws.

5.1.9. Ensure that information is shared as broadly as possible, except when limited by
law, policy, or security classification and that data assets resulting from assigned responsibilities
are accessible by and comprehensible to the Department of Defense, pursuant to DoD Directive
8320.02 (Reference (g)).

5.2. The CMO, under the authority, direction, and control of the DA&M, shall:

5.2.1. Develop and file the Charters for all DoD-Supported Committees, including the
initial Charter and any modifications or renewals pursuant to this Instruction and Reference (c).

5.2.2. Consult with the General Counsel of the Department of Defense (DoD GC) and
the Committee Management Secretariat (CMS) for the General Services Administration (GSA),
on matters pertaining to the Department of Defense Federal Advisory Committee Management
Program, pursuant to Executive Order 12024 (Reference (h)).

5.2.3. Ensure that all DoD-Supported Committees, unless otherwise authorized by a
statute, Executive order, or the Secretary of Defense, or designee, terminate their operations not
later than 2 years after the date of establishment.
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5.2.4. Review and approve all written DoD guidance that implements References (d) and
(e) and this Instruction prior to publication by any DoD organization or entity (including, but not
limited to, Regulations, Manuals, Pamphlets, Directives, and changes thereto).

5.2.5. Review and validate DoD’s submission to the Annual Comprehensive Review
(ACR) and the Closed or Partially Closed Meeting Report and work with the CMS to correct any
deficiencies.

5.2.6 Develop and maintain a Committee Management Review Program to ensure that
the Department of Defense and the DoD-Supported Committees comply with the appropriate
statutes, Executive orders, policies, and regulations.

5.3. The OSD Principal Staff Assistants (PSAs), the Secretaries of the Military Departments,
and the Chairman of the Joint Chiefs of Staff shall:

5.3.1. Serve as the DoD Sponsor of DoD-Supported Committees, when appointed by the
DA&M, and in that capacity shall:

5.3.1.1. Provide adequate support to the DoD-Sponsored Committees, which may,
depending on the Committee’s requirements, include support in the following areas: funding,
facilities, human resources (Committee member appointments and staffing requirements, when
authorized), information technology, central services (telephones, supplies, furniture, printing,
etc.), contracting, and access to key decision makers.

5.3.1.2. Ensure Federal employees do not interfere with the daily management
responsibilities and functions of DoD-Supported Committees, or provide specific direction to
appointed Committee members on how to execute their statutory responsibilities, which are to
provide independent advice and recommendations to the Federal government.

5.3.2. Make recommendations to the DA&M regarding the establishment, renewal, or
termination of DoD-Supported Committees, as necessary.

5.3.3. Nominate to the Secretary of Defense, or designee, for the appointment or
reappointment of qualified individuals to serve on DoD-Supported Committees.

5.3.4. Ensure that all Component organizations cooperate with any Committee and
furnish such information and assistance as is necessary for the performance of its functions,
consistent with applicable laws.

5.3.5. Select and appoint a full-time or permanent part-time Federal employee to perform
Group Federal Officer (GFO) duties for the DoD Sponsor. This appointment authority may be
further delegated in writing, but no lower than the Assistant Secretary level. No one to whom
this appointment authority is delegated may serve in any capacity on any Committee sponsored
by the DoD Sponsor in question.
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5.3.6. Select and appoint a full-time or permanent part-time Federal employee to perform
Designated Federal Officer (DFO) or Alternate DFO duties for each DoD-Supported Committee.
This appointment authority may be further delegated in writing, but no lower than the Assistant
Secretary level or the three-star flag officer equivalent. No one to whom this appointment
authority is delegated may serve in any capacity on the Committee in question.

5.3.7. Determine, in consultation with the appropriate GC, whether to close all or part of
a Committee or Subcommittee meeting to the public pursuant to section 552b(c) of title 5, U.S.C.
(Reference (1)). This authority may be delegated in writing, but no lower than the Assistant
Secretary level or the three-star flag officer equivalent. No one to whom this authority is
delegated may serve in any capacity on the Committees in question.

5.3.8. Evaluate, unless prohibited by a statute or Executive order, a Committee’s
independent advice and recommendations, and determine which actions or policies shall be
implemented by the Department of Defense. Only the PSAs, the Secretaries of the Military
Departments, or the Chairman of the Joint Chiefs of Staff, who have been designated as DoD
Sponsors of specific Committees shall be authorized to exercise this authority, and only when
such advice falls within the scope of the responsibilities and functions formally assigned to them
by a statute or a DoD Charter Directive. This authority may be further delegated in writing, but
no lower than the Assistant Secretary level or the three-star flag officer equivalent. No one to
whom this authority is delegated may serve in any capacity on the Committee in question.

5.3.9. Ensure a copy of all delegations authorized by this Instruction are provided to the
CMO.

5.4. The Director of the Document Automation and Production Service (DAPS), or
designee, under the authority of the Under Secretary of Defense for Acquisition, Technology,
and Logistics, shall:

5.4.1. Determine, in accordance with the Government Printing Office (GPO), if a
Committee’s report should be sold in the GPO’s commercial stores and if it should be distributed
through the Federal Depository Library Program.

5.4.2. Ensure that the printing requirements for DoD-Supported Committees are
accomplished in an expeditious manner, due to the time sensitivity of the Committees’ work, and
include, if necessary, authorizations for the use of private-sector graphic design and commercial
printing companies.

5.5. The GFO, under the authority, direction and control of the DoD Sponsor, shall:

5.5.1. Assist the Sponsor in the administrative oversight and management of their aspects
of the Department of Defense Federal Advisory Committee Management Program.

5.5.1. Oversee compliance of those Committees sponsored by his or her DoD Sponsor
with References (d) and (e), this Instruction, and all other relevant Federal rules and regulations.
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5.5.2. Develop and maintain, for their respective Component, a Committee Management
Program that ensures compliance with the appropriate statutes, Executive orders, policies, and
regulations.

5.5.3. Develop and implement Component-wide policies and procedures to ensure
compliance with References (d) and (e) and this Instruction.

5.5.4. Consult with the DoD Sponsor’s GC and the CMO on matters pertaining to the
Department of Defense Federal Advisory Committee Management Program, pursuant to
References (d) and (e) and this Instruction.

5.5.5. Assist the CMO in ensuring that all written Component guidance (including, but
not limited to, Regulations, Manuals, Pamphlets, Directives, and changes thereto) that implement
References (d) and (e) and this Instruction are reviewed by the CMO prior to publication.

5.5.6. Review and validate DoD’s submission to the ACR and the Closed-Partial Closed
Meeting Report and work with the CMO to correct any deficiencies.

5.5.7. Assist their DoD Sponsor to ensure that Committees are terminated whenever their
work has been accomplished, the subject matter is no longer relevant, their work has become
obsolete, or their functions have been assumed by another Federal government entity.

5.6. The DFQO, under the authority, direction, and control of the DoD Sponsor, the DA&M,
and the CMO, shall:

5.6.1. Ensure compliance of DoD-Supported Committees with References (d) and (e),
this Instruction, and all other relevant Federal rules and regulations.

5.6.2. Ensure that no DoD-Supported Committee establishes Subcommittees unless
specifically authorized by statute, Executive order, or the Committee’s Charter.

5.6.3. Ensure that no DoD-Supported Committee shall meet or take any official action
until the CMO files the Committee’s Charter pursuant to Reference (d), and paragraph E3.4.3. of
this Instruction.

5.6.4. Comply with the DFO duties assigned by References (d) and (e), this Instruction,
and the DA&M and/or the CMO.

5.6.5. Ensure that no DoD-Supported Committee, unless authorized by statute, uses a
commercial publishing house to print or sell any of its reports.

5.6.6. Ensure that DoD-Supported Committees are managed pursuant to the provisions
of References (d) and (e) and this Instruction.

5.6.7. Oversee the internal controls of DoD-Supported Committees for non-payroll
financial transactions to ensure compliance with the Federal Acquisition Regulation (Reference
(j)) and other Federal policies and procedures governing financial management practices.

7
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5.7. The Alternate DFO, under the authority, direction, and control of the DFO and the DoD
Sponsor, shall:

5.7.1. Assist the Committee’s DFO, when appointed by the DoD Sponsor, and in that
capacity shall:

5.7.1.1. Ensure compliance of DoD-Supported Committees with References (d) and
(e), this Instruction, and all other relevant Federal rules and regulations.

5.7.1.2. Ensure that DoD-Supported Committees are managed pursuant to the
provisions of References (d) and (e) and this Instruction.

5.7.1.3. Oversee the internal controls of DoD-Supported Committees for non-payroll
financial transactions to ensure compliance with the Reference (j) and other Federal policies and
procedures governing financial management practices.
5.7.2. Comply with the DFO duties assigned by References (d) and (e), this Instruction,
the DA&M, the CMO or the DFO, when required.

6. PROCEDURES

The procedures for implementing this Instruction are contained in Enclosure 3.

7. INFORMATION REQUIREMENTS

7.1. Reports of findings, recommendations or actions prepared by a committee are exempt
from licensing in accordance with paragraph C4.4.3. of DoD 8910.1.-M (Reference (k)).

7.2. Committee recommendations or evaluations as to existing or proposed plans, policies,
procedures, organizations, missions, publications, agenda, curricula or courses of action are
exempt from licensing in accordance with paragraph C4.4.4. of Reference (k).

7.3. Data collection that falls outside the exemptions cited in paragraphs 7.1. and 7.2. require
licensing. The WHS/ESD Information Management Division shall be consulted on a case-by-
case basis before any such data collection commences.
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8. EFFECTIVE DATE

This Instruction is effective immediately.

M{ﬁﬂb
Michael B. Donley

Director, Administration and Management

Enclosures - 3
E1l. References, continued
E2. Definitions
E3. Procedures
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El. ENCLOSURE 1

REFERENCES, continued

(e) Appendix of title 5, United States Code, as amended

(f) Acting Deputy Secretary of Defense Memorandum, “Department of Defense Federal
Advisory Committee Management Program,” August 22, 2006

(g) DoD Directive 8320.02, “Data Sharing in a Net-Centric Department of Defense,”
December 2, 2004

(h) Executive Order 12024, December 1, 1977

(1) Sections 7(a), 552, 2104, 2105, 3102, 3109, and 3161 of title 5, United States Code

(j) Federal Acquisition Regulation, March 2005

(k) DoD 8910.1-M, Paragraphs C4.4.3 and C4.4.4, “DoD Procedures for Management of
Information Requirements,” June 30, 1998

(I) Sections 202, 203, 205, 207 and 208 of title 18, United States Code

(m) DoD Directive 1100.4, “Guidance for Manpower Management.” February 12, 2005

(n) Chapter 38 of title 10, United States Code

(o) DoD Directive 1000.17, “Detail of DoD Personnel to Duty Outside the Department of
Defense,” February 24, 1997

(p) DoD 5500.7-R, “Joint Ethics Regulation,” August 1993, as amended

(@) DoD 5200.1-R, “Information Security Program,” January 14, 1997

(r) Joint Federal Travel Regulations, Volume 1, “Uniformed Services Members”

(s) Joint Travel Regulations, Volume 2, “DoD Civilian Personnel”

(t) Sections 501 and 504 of the Rehabilitation Act of 1973, as amended

(u) DoD Directive 5015.2, “DoD Records Management Program,” March 6, 2000

(v) DoD Instruction 5330.03, “Document Automation and Production Service (DAPS),”
February 8, 2006

(W) Section 1042 of Public Law 107-107, “National Defense Authorization Act for Fiscal Year
2002,” December 28, 2001

(x) Section 3301 of title 44, United States Code

(y) Title 36, Code of Federal Regulations 1228, Subpart L

10 ENCLOSURE 1
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E2. ENCLOSURE 2

DEFINITIONS

E2.1. Administrative Work Meeting. A meeting between two or more Committee members or
Subcommittee members convened solely to discuss Committee administrative matters or to
receive administrative information from a Federal employee or agency. As defined, an
administrative work meeting shall be exempt from the open meeting and Federal Register
meeting notice requirements of Reference (d).

E2.2. Advisory Committee. Any committee, subcommittee, board, commission, council,
conference, panel, task force, or other similar group which is established by statute or
reorganization plan, established or utilized by the President of the United States, or established or
utilized by one or more agencies to obtain advice or recommendations for the President or one or
more Federal agencies or employees. As defined, “Advisory Committee” does not include any
committee that is composed solely of full-time or permanent part-time Federal employees or any
committee created by the National Academy of Sciences or the National Academy of Public
Administration.

E2.3._Alternate Designated Federal Officer. A full-time or permanent part-time Federal
employee appointed by the DoD Sponsor to assist the Committee’s appointed DFO. The
Alternate Designated Federal Officer may assist the DFO in the performance of his or her duties.

E2.4. Committee Management Officer (CMO). The individual designated by the DA&M to
manage and provide policy oversight to the Department of Defense Federal Advisory Committee
Management Program.

E2.5. Committee Management Secretariat (CMS) for the General Services Administration
(GSA). The organization established pursuant to section 7(a) of Reference (i), which is
responsible for all matters relating to Advisory Committees and carries out the responsibilities of
the Administrator of the GSA under References (d) and (e).

E2.6. Committee Meeting. Any gathering of Committee members (whether in person or
through electronic means) held with the approval of the DFO for the purpose of deliberating on
substantive matters for which the Committee provides advice or recommendations.

E2.7. Committee Member. An individual who serves by appointment or invitation on an
Advisory Committee or Subcommittee. A Committee member may be a Federal employee, a
private U.S. citizen, or employee of a U.S. State or local government.

E2.8. Committee Staff. Committee staff may include Federal employees (military or civilian),
private U.S. citizens, and other individuals (including contractors) who are not Committee
members, but serve in a support role to an Advisory Committee or Subcommittee.

11 ENCLOSURE 2
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E2.9. Defense Decorations. The Defense Distinguished Service Medal, the Defense Superior
Service Medal, the Defense Meritorious Service Medal, the Joint Service Commendation Medal,
and the Joint Service Achievement Medal.

E2.10. Designated Federal Officer (DFO). The full-time or permanent part-time Federal
employee appointed by the DoD Sponsor for a specific DoD-Supported Committee, who, as the
Federal government’s representative to the Committee, shall ensure the Committee’s compliance
with References (d) and (e).

E2.11. Discretionary Committee. Any Committee established under the authority of the
Secretary of Defense or authorized by statute. An Advisory Committee that is referred to in
general (non-specific) authorizing language or Congressional Committee report language is
discretionary, and its establishment or termination is within the legal discretion of the Secretary
of Defense.

E2.12. DoD-Supported Federal Advisory Committee (or “DoD-Supported Committee™). Any
Federal Advisory Committee subject to the provisions of References (d) and (e) that the
Secretary of Defense or the Department of Defense has been directed to support or that the
Secretary of Defense or designee has established.

E2.13. DoD Sponsor. The Component Head designated by the DA&M to sponsor a DoD-
Supported Federal Advisory Committee. The Component Heads shall be one of the OSD PSAs,
the Secretaries of the Military Departments, or the Chairman of the Joint Chiefs of Staff.

E2.14. Group Federal Officer (GFO). A full-time or permanent part-time Federal employee
appointed by the DoD Sponsor to assist the Sponsor in overseeing and managing the Sponsor’s
aspects of the Department of Defense Federal Advisory Committee Management Program.

E2.15. Intergovernmental Committee. Any Committee composed wholly of full-time or
permanent part-time officers or employees of the Federal government and elected officers of
State, local, and tribal governments (or their designated employees with authority to act on their
behalf), acting in their official capacities. The sole purpose of such a Committee shall be to
exchange views, information, or advice relating to the management or implementation of Federal
programs established pursuant to statute, that explicitly or inherently share intergovernmental
responsibilities or administration.

E2.16. Intragovernmental Committee. Any Committee composed wholly of full-time or
permanent part-time officers or employees of the Federal government.

E2.17. Non-Discretionary Advisory Committee. Any Committee required by statute or
Presidential Directive. A Non-Discretionary Advisory Committee that is required by statute is
generally identified by name, purpose, or functions, and its establishment or termination is
beyond the legal discretion of the Secretary of Defense.

12 ENCLOSURE 2
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E2.18. Preparatory Work Meeting. Meetings of two or more Committee members or
Subcommittee members convened solely to gather information, conduct research, or analyze
relevant issues and facts in preparation for a Committee meeting, or to draft position papers for
deliberation by the Committee.

E2.19. Principal Staff Assistant (PSA). Under this Instruction, the term “Principal Staff
Assistant” includes the Under Secretaries of Defense, the Assistant Secretaries of Defense, the
DoD GC, the Inspector General of the Department of Defense, the Director of Operational Test
and Evaluation, the Assistants to the Secretary of Defense, the Director of the National
Reconnaissance Office, and other OSD Directors or equivalents who report directly to the
Secretary of Defense.

E2.20. Regular Government Employee (RGE). Under this Instruction, the term “Regular
Government Employee” refers generally to an individual employed within the meaning of
section 2105 of Reference (i), or a Federal officer as defined in section 2104 of Reference (i).
For purposes of the GSA’s Federal Advisory Committee Act (FACA) Database only, this
category also includes a Federal officer holding a position in the uniformed services.

E2.21. Special Government Employee (SGE). Under this Instruction, the term Special
Government Employee refers to an officer or employee of the Executive or Legislative Branch
who is retained, designated, appointed, or employed to perform temporary duties (either on a
full-time or intermittent basis) not to exceed 130 days during any period of 365 consecutive days.

E2.22. Subcommittee. A group, generally not subject to References (d) and (e), which reports to
an Advisory Committee and not directly to a Federal employee or agency, whether or not its
members are drawn in whole or in part from the parent Committee.
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E3. ENCLOSURE 3

PROCEDURES

E3.1. General Information on Advisory Committees

E3.1.1. Committee Management. Committees play a significant role in shaping public
policy by providing independent advice and recommendations on a wide range of issues to the
Executive and Legislative Branches. To be effective, these independent entities of the Executive
and Legislative Branches must act and, more importantly, be perceived as balanced and
independent of any Executive Branch Agency that provides them with support.

E3.1.1.1. Even though DoD-Supported Committees are independent of the Department
of Defense and are not considered part of the DoD organizational structure, they shall comply
with the policies and procedures prescribed by the Department of Defense, this Instruction, and
any rules and regulations governing the use of DoD appropriated funds, pursuant to
Reference (d).

E3.1.1.2. All DoD-Supported Committees shall be carefully managed and, unless
prescribed by statute, terminated when:

E3.1.1.2.1. The stated objectives have been accomplished, the subject matter or work
of the Committee has become obsolete by the passing of time or their functions are assumed by
another entity.

E3.1.1.2.2. The authorizing authority determines that the cost of operation exceeds
the benefits acquired by the Department of Defense.

E3.1.1.2.3. In the case of a Discretionary Committee, upon the expiration of a period
not to exceed 2 years, unless renewed by the authorizing authority.

E3.1.1.2.4. In the case of a Non-Discretionary Committee directed by Presidential
Directive, upon expiration of a period not to exceed 2 years, unless renewed by Presidential
Directive.

E3.1.1.2.5. In the case of a Non-Discretionary Committee required by Statute, upon
the expiration of the time explicitly specified in the statute or implied by operation of the statute.

E3.1.1.2.6. In the opinion of the Secretary of Defense, or designee, the Department
of Defense can no longer continue to support the Committee due to a declared National
Emergency. If this occurs, the Secretary of Defense, or designee, shall coordinate the
termination or realignment of responsibilities with the authority that established the Committee.

E3.1.2. Committee Duration. Regardless of the Committee’s enabling authority, no
Committee lasts indefinitely.
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E3.1.2.1. DoD-Supported Committees may be terminated earlier than the expiration date
of their Charter if the President or the Secretary of Defense determine that the Committee is no
longer required under paragraph E3.1.1.2.

E3.1.2.2. No Discretionary Committee shall be automatically renewed or able to
continue operations beyond the termination date of the Committee’s Charter without prior
approval from the DA&M.

E3.1.2.3. Notwithstanding the Committee’s termination date, the Committee, providing
it has funding to cover expenses and obtains the written approval of the DA&M or the CMO,
may request its staff be allowed to operate beyond the termination date for the sole purpose of
concluding the Committee’s administrative activities (i.e., disseminating its final report,
inventorying classified information, or archiving the Committee’s official records). However,
such extensions shall be for no more than 30 days.

E3.1.3. Public Participation. Committees, to the extent possible and pursuant to
References (d) and (e), shall open their meetings to the public. The public or interested groups,
pursuant to section 102-3.140(c) of Reference (d), shall be allowed to submit written statements
to the Committee for its consideration at any time or in response to the stated agenda of a
planned meeting; however, the public shall not participate in the Committee member’s
deliberations, unless otherwise authorized.

E3.1.3.1. The DFO shall ensure that copies of all written statements received from the
public or interested groups are provided to each Committee member for their review and
consideration. In addition, the DFO shall ensure that copies of all such written statements are
archived with the Committee’s official records.

E3.1.3.2. The DFO, in consultation with the Committee chairperson, may place
limitations (i.e., length of submission and time frame for submission) on written statements
submitted in response to the stated agenda for a planned meeting.

E3.1.3.3. The DFO, in consultation with the Committee chairperson, may allow the
public or interested groups to address the Committee at a particular Committee meeting.
However, prior to the meeting the DFO shall ensure that the Committee’s established guidelines
and procedures for addressing the Committee are announced in the Federal Register meeting
notice.

E3.1.4. Administrative Matters. DoD-Supported Committees may use the U.S. Postal
Service in the same manner and under the same conditions as other DoD organizations; however,
the use of internal DoD mail distribution facilities shall be at the discretion of the DoD Sponsor.
All Committees, unless otherwise authorized by statute, shall comply with existing statutes and
international copyright and trademark agreements.
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E3.2. Establishment of DoD-Supported Committees and Subcommittees

E3.2.1. Establishment of DoD-Supported Committees. All requests to establish a DoD-
Supported Committee shall be submitted to the DA&M through the CMO by the appropriate
DoD Sponsor, and all requests, at a minimum, shall contain the elements listed in Appendix 1.

E3.2.1.1 The CMO, on behalf of the DA&M, shall consult the CMS, as appropriate, on
the feasibility of establishing a new Committee and provide that information to the DA&M.

E3.2.1.2. Pursuant to Reference (d), the establishment of Discretionary Committees shall
be kept to the absolute minimum required, and the decision to establish such Committees shall be
at the sole discretion of the Secretary of Defense or designee.

E3.2.2. Establishment Authority for Subcommittees. When a DoD-Supported Committee is
authorized to establish Subcommittees, the decision to use them rests not with the Federal
government, but with the Committee Chairperson.

E3.2.2.1. Once established the Subcommittee works for the Chairperson and shall report
all findings, advice, or recommendations to the Chairperson for deliberation by the full
Committee.

E3.2.2.2. If a Committee Chairperson elects to establish a Subcommittee, the DFO shall
notify the CMO of the Subcommittee’s name, and the CMO shall enter the Subcommittee’s
name into the Committee’s section of the GSA’s FACA Database. Once the Subcommittee’s
name is entered, the DFO shall complete and maintain that portion of the Subcommittee’s
Database, as required by the CMO and this Instruction.

E3.2.2.3. Subcommittee members, who are not already members of the parent
Committee, shall be appointed in the same manner in which Committee members are appointed.
In addition, each DoD-Supported Committee shall retain and archive documents pertaining to the
Subcommittee, including documentation on the Chairperson’s decision to establish the
Subcommittee.

E3.2.3. Establishment of Non-Discretionary Advisory Committees as Subcommittees. The
DA&M, in consultation with the DoD GC, may establish a Non-Discretionary Committee as a
Subcommittee of a previously established DoD-Supported Committee. When such a
determination is made the newly established Subcommittee shall comply with all the provisions
of the enabling legislation. In addition, the Subcommittee, with the exception of having a filed
charter, shall comply with all the provisions of References (d) and (e) that apply to a chartered
Committee.
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E3.3. DFO Appointments and Requirements

E3.3.1. DFO Appointment. As the Federal government’s representative to the Committee,
the DFO works for the DoD Sponsor, the DA&M, and the CMO. The DFO is responsible for
ensuring that the Committee complies with the provisions of References (d) and (e), and this
Instruction.

E3.3.1.1. Failure to appoint a DFO in a timely manner will adversely affect the
Committee’s ability to comply with the legal provisions of References (d) and (e). The DoD
Sponsor may appoint one individual to perform DFO duties on more than one Committee under
the Sponsor’s direction.

E3.3.1.2. The DoD Sponsor shall ensure that the person who is appointed as a DFO is a
full-time or permanent part-time Federal employee. In addition, the DoD Sponsor shall ensure
that the DFO is not a member of the Committee (i.e., the Committee Chairperson or a Committee
member) and is not involved in the decision-making process for the Committee in which he or
she is performing DFO duties.

E3.3.2. DFO Appointment Letter Composition. Within 10-business days of the DA&M’s
decision to establish a Discretionary Committee or to appoint a DoD Sponsor for a Non-
Discretionary Committee, the DoD Sponsor, or designee, shall appoint a DFO. A copy of the
signed appointment letter shall be provided to the GFO and the CMO, and convey, at a
minimum, the following information to the DFO:

E3.3.2.1. The name of the DoD-Sponsored Committee to which the DFO has been
appointed.

E3.3.2.2. That the DFO, as the Federal government’s representative to the Committee,
reports to the DoD Sponsor, the DA&M, and the CMO and is responsible for ensuring that the
Committee complies with the provisions of References (d) and (e) and this Instruction.

E3.3.2.3. Who the DFO should contact in the DoD Sponsor’s GC office to receive the
appropriate orientation training on the Committee’s ethics requirements and the handling of
Financial Disclosure Reports.

E3.3.2.4. That the DFO, when performing his or her responsibilities, shall comply with
the provisions of References (d) and (e), this Instruction, and any other duties prescribed by the
DA&M or the CMO.

E3.3.2.5. That the DFO shall attend the CMS Federal Advisory Committee Act Course
offered by the GSA at the earliest opportunity.

E3.3.3. DFO and Committee Duties. While the DoD Sponsor may assign non-Committee
duties to a DFO that it appoints, no Committee shall assign duties or responsibilities to its DFO
without prior approval from the DA&M or the CMO.
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E3.3.4. Replacement or Removal of DFOs. Any DFO who is unable to perform his or her
DFO duties due to reassignment or termination of their service within the Department of Defense
shall be replaced. The DFO’s appointment may be revoked at any time by the DoD Sponsor or
the DA&M when, based on the opinion of the DoD Sponsor or the DA&M, the DFO is not
fulfilling his or her legal obligations to the Committee and/or the Department of Defense. The
DoD Sponsor shall coordinate all removal actions with the appropriate GC and the CMO.
Following removal of the DFO, the DoD Sponsor shall provide a replacement as soon as
possible.

E3.3.5. Appointment of Alternate DFOs. Depending upon the circumstances, the DoD
Sponsor may appoint one or more DoD employees to serve as Alternate DFOs. When appointed
the Alternate DFO shall:

E3.3.5.1. Not be considered a full-time substitute for the duly appointed DFO.

E3.3.5.2. Perform the DFO duties only when the duly appointed DFO, due to unforeseen
circumstances (e.g., multiple Subcommittee meetings), is temporarily unable to attend to his or
her duties.

E3.3.5.3. Make a public statement at the beginning of the Committee or Subcommittee
meeting that he or she is standing in for the DFO on a temporary basis and that he or she has
been duly appointed by the DoD Sponsor to act as the Committee’s Alternate DFO during the
DFO’s temporary absence. In addition, the Alternate DFO shall ensure that the meeting minutes
reflect that he or she is temporarily representing the Committee’s duly appointed DFO.

E3.3.6. DFO Training. Each DoD Sponsor shall provide newly appointed DFOs with the
appropriate orientation training on ethics requirements and the handling of Financial Disclosure
Reports. In addition, DFOs and Alternate DFOs must attend the CMS Federal Advisory
Committee Act Course after initial appointment and every 3 years thereafter, for as long as they
remain DFOs or Alternate DFOs.

E3.4. Committee Charters

E3.4.1. Preparation of Charters. The CMO, in coordination with the DFO and the DoD GC,
shall prepare the Committee’s Charter. The CMO shall ensure that the Charter conforms to the
elements listed in Appendix 2, complies with References (d) and (e), and any additional CMS
guidance. The DFO, as the DoD Sponsor’s appointed representative for the Committee, shall be
responsible for obtaining any coordination required by the DoD Sponsor.

E3.4.2. CMS Consultation. Subsequent to the DoD GC approval of the draft Charter, the
CMO shall request CMS consultation.
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E3.4.2.1. For Discretionary Committees, the CMQO’s written request shall include, at a
minimum, an explanation why the Advisory Committee is essential for DoD business and is in
the public interest; reasoning why the proposed Committee’s functions cannot be performed by
the Department of Defense, another existing Committee, or other means, such as a public
hearing; and a description of the plan to attain a fairly balanced membership.

E3.4.2.2. With regards to Non-Discretionary Committees, the CMQO’s written request
shall include the Committee’s applicable statute or Presidential Directive and provide any
additional relevant materials, as necessary.

E3.4.3. Charter Filing Process. Following the CMS consultation, the CMO shall use the
following procedures to file the Committee’s charter:

E3.4.3.1. Discretionary Committees. The CMO shall submit a Federal Register notice
with the OSD Federal Register Liaison Officer (FRLO) announcing the establishment of a
Discretionary Committee. Once the Federal Register notice has appeared for 15-calendar days in
the Federal Register, the CMO shall file the Charter with the Library of Congress and the
appropriate congressional committees. At the same time the Committee’s Charter is filed, the
CMO shall upload a PDF copy of the Charter to the GSA’s FACA Database.

E3.4.3.2. Non-Discretionary Committees. The CMO shall file the Committee’s Charter
with the Library of Congress and the appropriate congressional committees. In addition, the
CMO shall upload a PDF copy of the Charter to the GSA’s FACA Database.

E3.4.4. Charter’s Official Date. The Charter’s official date is the date that the CMO
officially transmits the Charter to the Library of Congress and the appropriate congressional
committees.

E3.4.5. Charter Changes or Modifications. Once the Charter is filed, the Discretionary
Committee may not change its mission or purpose without prior approval from the DA&M. If
changes to the Committee’s mission are required, the CMO, in coordination with the DoD GC,
shall determine what steps are required. Non-Discretionary Committees, on the other hand, shall
not change their mission or purpose unless changes are made to the statute or Executive order
that established the Committee.

E3.4.6. Renewal of Committee Charters. Charters for all DoD-Supported Committees,
unless renewed by the DA&M, terminate 2 years from the date that the CMO filed the Charter.

E3.4.6.1. The DFO shall be responsible for submitting the renewal request, and all
renewal requests shall be submitted in writing no later than 90 days before the expiration date of
the current Charter.
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E3.4.6.2. The DFO, in consultation with the Committee Chairperson, shall submit his or
her written request through the DoD Sponsor and the CMO to the DA&M for final
determination. The DoD Sponsor shall review the DFO’s written request, indicating whether or
not the Committee should be renewed or terminated.

E3.4.6.2.1. If the DoD Sponsor recommends renewal of the Committee’s Charter,
then he or she shall, at a minimum, indicate whether or not the Committee is accomplishing its
mission; provide rationale for the Committee’s continued operation; specify the Committee’s
accomplishments with regards to the Department of Defense; explain why the Committee’s
operations could not be performed by existing DoD resources and/or absorbed by another
existing DoD-Supported Committee; and indicate what type of impact the discontinuation of the
Committee could have on the Department of Defense.

E3.4.6.2.2. When a DoD Sponsor or designee determines that a Committee Charter
shall not be renewed, then he or she shall indicate the Committee’s past accomplishments
regarding the Department of Defense, how soon Committee termination should occur, and
whether or not legislative action is required for termination.

E3.4.6.3. All Charter renewal requests shall be submitted to the CMO for action no later
than 90 days before the current Charter expires. Failure to submit the renewal request within the
prescribed timeframe may result in the Committee having to suspend its operations until the
renewal request is acted upon, or the CMS determines that the Department of Defense shall re-
establish the Committee.

E3.4.6.4. If the renewal request is disapproved, then the Committee shall terminate all
actions no later than its scheduled termination date unless the DA&M authorizes the Committee
staff an additional period of time to close-out administrative actions pertaining to the Committee.
Regardless of whether or not a Discretionary Committee is given additional time to carry out its
termination, the DFO, in consultation with the CMO, shall ensure that:

E3.4.6.4.1. All DoD personnel detailed to the Committee are returned to their parent
organizations with the appropriate personnel evaluations.

E3.4.6.4.2. All National Security Information provided to the Committee is returned
to the appropriate Federal agencies or disposed of pursuant to existing statutes, Executive orders,
and regulations.

E3.4.6.4.3. The Committee’s official records, pursuant to DoD policies and
procedures, are archived and transferred to the National Archives and Records Administration
(NARA) within 30 days of the Committee’s official termination date.

E3.4.6.4.4. All Federal government property is accounted for and disposed of

pursuant to existing DoD policies and regulations and that all Federal government-leased office
space is returned to the appropriate authorities.
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E3.4.6.4.5. The Committee’s ACR is current and ready for CMO and CMS
verification, and if appropriate, the Committee completes the Annual Closed or Partially-Closed
Report.

E3.5. Committee Member Selection and Appointment Process

E3.5.1. Committee Member Selection. Individual Committee members shall be free from
significant conflicts of interest to ensure that Committee members provide independent and
balanced advice to the Federal government. While the CMO is not involved in the Committee

member selection or approval process, the CMO shall be immediately advised of any changes to
the membership numbers or selection process that may impact the Committee’s Charter.

E3.5.2. Committee Chairperson Selection Process. All DoD-Supported Committees, unless
otherwise prohibited by statute or Executive order, shall have a Chairperson, and the selection
process shall be mentioned in the Committee’s Charter. If the authorizing authority or the
Committee’s Charter does not indicate how the Chairperson shall be selected, then the
Committee members shall select the Chairperson by majority vote.

E3.5.3. Committee Member Nominations. All Committee member nominations shall be
handled in a confidential manner until the nominations have been approved.

E3.5.3.1. The DoD Sponsor, unless otherwise directed by statute or Presidential
directive, shall nominate to the Secretary of Defense qualified individuals to serve as Committee
members, including Federal officers and employees.

E3.5.3.2. Any discussion with the nominee about his or her participation on the
Committee shall be limited until the Secretary of Defense or designee has approved the
nominee’s appointment.

E3.5.3.3. The DoD Sponsor, in developing a list of candidates, may assess the points of
view of prospective candidates, including published articles, testimony, speeches, various legal
forums (particularly legal testimony), research conducted on related matters, sources of funding
for research and other similar activities, and interests of their employers or clients in specific
areas. The DoD Sponsor may include candidates with demonstrated professional or technical
qualifications when Committee membership requires technical expertise.

E3.5.3.4. The Secretary of Defense, unless otherwise directed, shall determine the actual
number of Committee members to be appointed and any special qualifications required. Once
approved by the Secretary of Defense and appointed, all Committee members, unless otherwise
authorized by statute or Executive order, shall serve at the discretion of the Secretary of Defense.

E3.5.4. Committee Member Appointments and Reappointments. Once Committee member
nominations are approved by the Secretary of Defense, the DoD Sponsor may proceed with the
appointment process for approved Committee members. Prospective Committee members, who
are not full-time or permanent part-time Federal employees, unless otherwise authorized by
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statute or Executive order, shall be appointed on an annual basis pursuant to section 3109 of
Reference (i), and shall be considered a Special Government Employee (SGE). Concurrent
appointments as an SGE may be held with other DoD-Supported Committees or in another
Federal agency.

E3.5.5. Committee Member Appointment Process. The DoD Sponsor’s personnel office,
pursuant to existing statutes, regulations, and this Instruction, shall process the necessary
paperwork to appoint individual Committee members who are not current Federal employees as
either experts or consultants, pursuant to Reference (i), or full or part-time Federal government
employees, as appropriate.

E3.5.5.1. All prospective Committee members, when formally notified of their
appointment by the appropriate DoD Sponsor, shall be advised of their appointment authority
(e.g., section 3109 of Reference (1)), and whether they are considered a SGE or Regular
Government Employee (RGE).

E3.5.5.2. No prospective Committee member shall be officially appointed until the DoD
Sponsor’s personnel office and the appropriate GC have completed all administrative matters
pertaining to the Committee member’s appointment. Administrative matters, at a minimum,
shall include compliance with Federal government ethics requirements by filing the necessary
Financial Disclosure Reports and certification by the Federal government’s reviewing authority
and completing the required personnel paperwork (e.g., appointment affidavits, proof of
citizenship, security clearances, if required).

E3.5.5.3. While each DoD Sponsor may require Committee members to complete
Component-unique personnel forms, all Committee members who are not full-time Federal
officers or employees, when appointed, shall be required, at a minimum, to complete the
paperwork listed in Appendix 3. Notwithstanding, the DoD Sponsor’s personnel office or the
appropriate GC may accept previously submitted appointment paperwork that the prospective
Committee member filed for a different Committee or another appointment, as long as the
paperwork is verified as current.

E3.5.6. Committee Member Reappointment Process. Committee members may be
reappointed once their one-year appointment expires; however, they cannot conduct Committee
business until their reappointment is approved. In coordination with the Committee Chairperson
and under the authority, direction, and control of the DoD Sponsor, the DFO shall request
reappointment of the appropriate Committee members.

E3.5.6.1. All reappointment requests shall be forwarded to the Secretary of Defense no
later than 60 days prior to the Committee member’s appointment expiration date. If the
approving authority approves the reappointment then the DoD Sponsor, in coordination with the
DFO, shall ensure that the Committee member completes all the required paperwork prior to his
or her reappointment.
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E3.5.6.2. Committee members who are SGEs shall file a new Financial Disclosure
Report along with providing the DoD Sponsor’s personnel office a current resume or curriculum
vitae.

E3.5.7. Committee Member Resignation Process. Committee members may resign their
appointment at any time prior to the termination of their appointment. Resignations shall be
submitted to the Committee Chairperson in writing, and the Chairperson or the DFO shall notify
the CMO, the DoD Sponsor, and the DoD Sponsor’s personnel office. The DoD Sponsor, if
necessary, shall nominate a replacement pursuant to the policies of this Instruction.

E3.5.8. Committee Member Appointment Limitations. Pursuant to section 202 of 18 U.S.C.
(Reference (1)), no SGE shall serve as a Committee member for more than 130 days in any
consecutive 365-day period.

E3.6. Committee Staffing Process

E3.6.1. Staffing. The Department of Defense does not fund manpower authorizations for
DoD-Supported Federal Advisory Committees. Instead, the Department of Defense normally
assists the Committee by hiring Federal employees, or consultants, contracting for external
contractors, or detailing Federal employees from other Federal Agencies.

E3.6.1.1. Within the Federal government, the normal procedure is to provide staffing
support using full-time or permanent part-time Federal employees, including members of the
Military Services, from the Federal agency that supports the Committee. This process of
detailing personnel is normally done on a non-reimbursement basis.

E3.6.1.2. While the DoD Sponsor may be involved with establishing the Committee or
determining its approved funding levels, the actual makeup of the Committee staff (i.e., the
number of staff or the required skill sets) is typically determined by the Committee’s Executive
or Staff Director and shall be kept to the minimum number of people required to accomplish the
Committee’s mission goals and objectives.

E3.6.2. Detailing DoD Personnel. Committees, unless prohibited by statute or Executive
order, may request that full-time or permanent part-time DoD employees, including members of
the Military Services be detailed, without reimbursement, to assist the Committee with its work.

E3.6.2.1. The use of detailed members of the Military Services shall be kept to an

absolute minimum and shall be approved only when deemed essential, pursuant to paragraph
3.2.3 of DoD Directive 1100.4 (Reference (m)).
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E3.6.2.1.1. Only full-time or permanent part-time DoD employees or members of the
Military Services officially assigned to the locality of the Committee’s official location shall be
considered for detail. Individuals that possess unique skills or expertise who are stationed
outside of the Committee’s official locality may be considered for a short-term detail; however,
such individuals shall be detailed only in a temporary duty (TDY) status, and the Committee
shall pay all TDY costs associated with the individual’s TDY assignment.

E3.6.2.1.2. The DFO shall ensure that performance evaluations of Federal
employees, to include members of the Military Services, are completed pursuant to applicable
DoD or Military Service policies and procedures.

E3.6.2.1.3. The needs of the Military Services and individual career development, to
include promotion implications, shall be the overriding factors when evaluating a Committee’s
request to detail members of the Military Services to Committees.

E3.6.2.1.4. The duty of commissioned officers of the Military Services who are
detailed to Committees or serve as Committee members shall not be considered as joint duty
pursuant to Chapter 38 of 10 U.S.C. (Reference (n)). In addition, the duty of members of the
Uniformed Services who are detailed to Committees or serve as Committee members shall not be
considered eligibility toward the award of Defense Decorations, the OSD Identification Badge,
or the Joint Staff Identification Badge.

E3.6.2.2. When a Committee is initially established or the charter for an existing
Committee is renewed, the DA&M, in coordination with the DoD GC, shall determine whether
the Committee shall comply with the policies and procedures outlined in DoD Directive 1000.17
(Reference (0)).

E3.6.2.3. Committees that are required to comply with Reference (o) shall submit their
detail requests through their DoD Sponsor to the appropriate approval authority.

E3.6.2.4. Committees that are not required to comply with Reference (o) shall submit
their detail requests to the appropriate DoD Sponsor for action.

E3.6.2.4.1. To minimize costs and personnel disruption, the DoD Sponsor shall
determine if he or she has adequate resources to meet the requested requirements. If the DoD
Sponsor lacks adequate resources, he or she may deny the Committee's request or seek assistance
from another DoD Component within the Committee’s official locale.

E3.6.2.4.2. On a quarterly basis, the DFO shall provide the CMO with a list of all
DoD personnel who have been detailed to the Committee. This list shall indicate the name, rank,
occupational specialty, parent organization, date of detail to the Committee, duration of detail,
approval authority for the detail (list parent organization and DoD Sponsor), and the detailed
member’s date of return to his or her parent organization. The CMO shall maintain this
information on a permanent basis with the CMO’s official files.
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E3.6.3. Hiring Committee Staff. Prior to hiring any Committee staff, the DoD Sponsor, in
consultation with the appropriate GC and Human Resources Office, shall determine what level of
support the Department of Defense can provide to the Committee.

E3.6.3.1. Congressional Authority. Occasionally, Congress will provide specific hiring
authority for Non-Discretionary Committees. In addition, some Discretionary and Non-
Discretionary Committees may qualify for temporary authority under section 3161 of Reference
(1), which provides the authority to hire temporary Federal employees.

E3.6.3.2. Agency Authority. The DoD Sponsor may authorize the Committee to hire
full-time or permanent part-time DoD employees, consultants or contractors, depending on the
appropriations granted to the Committee by the Department of Defense and pursuant to
established Component policies and procedures.

E3.6.3.2.1. When a long-term Committee does not have congressional authority to
hire staff personnel, the DoD Sponsor may determine that a small, permanent full-time
Committee staff (e.g., the Office of the Military Director for the Defense Advisory Committee
on Women in the Services) is in the best interest of the Department of Defense.

E3.6.3.2.2. When such a determination is made, the DoD Sponsor may align the
Committee staff under any organization that is formally assigned to the DoD Sponsor by
applicable statutes, DoD regulations, subject to the funding limitations and restrictions of the
DoD Sponsor and the Committee. Both the DoD Sponsor and authorized permanent Committee
staff shall exercise caution in order to maintain transparency of the Committee’s work, to ensure
that the DoD Sponsor or other DoD officials are not influencing the Committee’s work through
the permanent Committee staff, and to ensure that the Committee does not interfere with the
responsibilities of the DoD Sponsor or other DoD officials through inappropriate use of the
Committee’s permanent staff.

E3.7. Compensation

E3.7.1. Member Compensation. Committee members, unless otherwise authorized by
statute, normally do not receive compensation for their service on the Committee. However, in
cases in which the DA&M has determined that certain Committees shall be sponsored by the
Military Departments, and the Secretary of Defense and the Secretaries of the Military
Departments are authorized to administratively determine pay, these entities, unless otherwise
prohibited, may authorize the compensation of Committee members when deemed essential and
pursuant to section 102-3.130(d) of Reference (d) and established DoD policies.

E3.7.2. Committee Staff Compensation. Committee staff shall be compensated for their
work on the Committee. When the Secretary of Defense or the Secretaries of the Military
Departments, pursuant to section 102-3.130(e) (Reference (d)) and established DoD policies, are
authorized to determine the compensation of Committee staff, then they shall do so pursuant to
Reference (d).
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E3.8. Government Ethics

E3.8.1. Ethics and Conflict of Interest Requirements. All Committee members and
Committee staff, unless otherwise determined by the DoD Sponsor’s GC, shall comply with the
standards of ethical conduct for employees of the Federal government, pursuant to DoD
5500.7-R (Reference (p)). Any questions pertaining to ethical issues, particularly
representational activities, as set forth in sections 203, 205 and 207 of Reference (1), shall be
handled by the DoD Sponsor’s GC. Additionally, the DFO shall assist the DoD Sponsor’s GC
with ensuring the Committee’s compliance with the appropriate ethics and conflict of interest
rules by:

E3.8.1.1. Ensuring effective training and timely dissemination of information on ethical
standards, procedures, and compliance for the Committee, including potential restrictions on
post-government employment.

E3.8.1.2. Maintaining records on all Committee members and Committee staff who
receive conflict of interest training and counseling.

E3.8.1.3. Notifying the appropriate DoD agencies of any allegations of potential
misconduct by Committee members or Committee staff.

E3.8.2. Handling Completed Financial Disclosure Reports. All completed Financial
Disclosure Reports shall be protected from unauthorized access or disclosure. No one within the
Department of Defense, other than the individual who is filing the Financial Disclosure Report
and the appropriate GC, shall retain copies of completed Financial Disclosure Reports.

E3.8.2.1. The DFO, who is normally the DoD Reviewing Official for Financial
Disclosure Reports, shall review all Financial Disclosure Reports to determine if the filer has a
potential conflict of interest. When determining whether a potential conflict of interests exists,
the DFO shall also consult with the appropriate GC. The DFO’s review shall take place prior to
the individual being appointed, reappointed, or hired.

E3.8.2.2. If a conflict of interest exists, the DFO, in consultation with the DoD Sponsor’s
GC, shall determine whether a conflict-of-interest waiver shall be granted or if the person shall
be replaced. The DFO, at the Committee’s public meeting, shall notify the Committee of any
conflict-of-interest waivers that are granted. The DFO’s announcement shall only indicate the
name of the individual concerned and the type of waiver granted.

E3.8.2.3. To facilitate communications between the DoD Sponsor’s GC and the
individual filers, the DFO shall provide the GC with an e-mail address for each person on the
Committee who is required to file a Financial Disclosure Report. The e-mail addresses shall be
provided at the same time the Financial Disclosure Reports are filed with the DoD Sponsor’s
GC, and the e-mail address provided shall be one that the individual checks frequently.
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E3.8.3. Annual Submission of Financial Disclosure Reports. Individuals required to file a
financial disclosure report (OGE Form 450, “Confidential Financial Disclosure Report” or
approved alternative form, or Standard Form 278, “Executive Branch Personnel Public Financial
Disclosure”), who remain on the Committee, shall file a new financial disclosure report no later
than one year after the previous report was submitted. The DFO shall ensure that each person
files a new financial disclosure report and that anyone who fails to comply with the annual
submission requirement shall be prohibited from participating in any Committee work until the
report is filed.

E3.8.4. Foreign Activities Questionnaire. All SGEs shall file a DD Form 2859 with the DoD
Sponsor’s GC prior to their appointments. A new DD Form 2859 shall be filed with the DoD
Sponsor’s GC prior to their reappointment. The DFO, unless otherwise directed, shall ensure
that the Committee member complies with initial and subsequent submissions of the DD Form
2859.

E3.9. Security Management

E3.9.1. Disclosure of National Security Information. All DoD-Supported Federal Advisory
Committees shall comply with DoD 5200.1-R (Reference (q)). Furthermore, no Committee
member or Committee staff, including individuals who are detailed to the Committee, shall be
provided access to National Security Information without the appropriate security clearances,
“need to know,” and completed Standard Form 312, “Classified Information Non-Disclosure
Agreement.” Non-government employees (e.g., contractors) who are employed by the
Committee shall have an approved contract and DD Form 254, “DoD Contract Security
Classification Specification,” on file with the Department of Defense.

E3.9.2. Safeguarding National Security Information. The DFO shall be responsible for
safeguarding all National Security Information that is provided to DoD-Supported Committees
and ensuring that Committees comply with DoD policies and procedures that deal with National
Security Information.

E3.9.3. Security Manager Appointments. A full-time or permanent part-time Federal
employee shall be appointed as a Security Manager for all DoD-Supported Committees. This
individual shall work under the authority, direction, and control of the Committee’s DFO and
shall comply with Reference (q) and all other Directives or Instructions that are issued by the
DoD Sponsor’s Security Manager, or the WHS Security Manager for the Committees that the
DA&M has directed the Department of Defense, Washington Headquarters Services (WHS), to
support. Committee security managers shall be trained and receive support from the
Committee’s senior leadership.

E3.9.4. Documentation. Receipts for classified material shall be used by all Federal
Agencies that provide National Security Information to DoD-Supported Committees, and the
Committees shall retain copies of all receipts that are provided. Copies of all receipts shall be
provided to the DoD Sponsor’s security manager upon request, or when the Committee
terminates its operations.
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E3.9.5. Security Reviews. Any DoD-Supported Committee that receives National Security
Information from any Federal agency shall obtain the appropriate security reviews prior to the
release of information to the public. Releases to the public include, but are not limited to, news
releases, public reports and open meetings.

E3.9.5.1. During the security review, DoD officials may propose changes to the
Committee’s documents to ensure classified material is not compromised and that documents
have the proper security classification. However, no DoD officials shall make editorial changes
to any Committee document that impacts the Committee’s statutory and regulatory role to
provide “independent advice and recommendations” to the Executive and/or Legislative
Branches.

E3.9.5.2. The Committee shall retain copies of the security reviews and archive them
with the Committee’s records.

E3.10. Travel and Transportation Procedures

E3.10.1. Travel and Transportation for Committee Members and Staff. Pursuant to the Joint
Federal Travel Regulations (JFTR), Volume 1 (Reference (r)) and JFTR, Volume 2 (Reference
(s)), Committee members and staff may travel on military transportation assets when travel is
required to perform official Committee business, except when the cost of commercial
transportation is less expensive. Travel through commercial means shall be in a manner
consistent with References (r) and (s).

E3.10.2. All official travel by Committee members and staff, with the exception of non-
government employees (e.g., contractors), that takes place outside of the vicinity of the
Committee’s official address or the Committee member’s primary residence or place of business
shall be on official TDY orders issued by the Department of Defense.

E3.10.2.1. The Department of Defense, through the DoD Sponsor and pursuant to
existing DoD rules and regulations, may issue the necessary TDY orders for the Committee or
provide the Committee the ability to issue its own TDY orders.

E3.10.2.2. Committee members required to travel on official Committee business prior
to their appointment to the Committee, shall travel on Invitational Travel Orders (ITO) issued by
the DoD Sponsor. Such travel would normally be to receive administrative information from
DoD employees prior to taking the oath of office (e.g., ethics briefings).

E3.10.3. Premium-Class Travel Accommodations. No Committee member, Committee
staff, or guests of any DoD-Supported Committee, unless specifically authorized, shall use DoD
appropriated funds to pay for premium-class travel accommodations, as defined by the
Department of Defense. Exceptions to this policy, when required, shall only be authorized by:

E3.10.3.1. The DA&M when the DoD Sponsor is one of the OSD PSAs, Defense
Agencies, or Defense Field Activities.
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E3.10.3.2. The Secretaries of the Military Departments for the respective Committees in
which the DA&M has designated them as DoD Sponsors (e.g., the Secretary of the Army is the
DoD Sponsor for the Army Education Committee). The Secretaries of the Military Departments
may delegate this authority, but no lower than the Assistant Secretary level provided that the
delegated authority is not serving in any capacity on the respective Committee.

E3.10.3.3. The Chairman of the Joint Chiefs of Staff for those Committees that the
DA&M designated him or her as the DoD Sponsor. The Chairman of the Joint Chiefs of Staff
may delegate this authority, but no lower than the Director of the Joint Staff.

E3.10.4. Personal Assistants for Committee Members with Disabilities. Any Committee
member with disabilities who is entitled to the services of a Personal Assistant, pursuant to
section 3102 of Reference (i) and Section 501 of the Rehabilitation Act of 1973, as amended,
(Reference (t)), shall be authorized to have the Personal Assistant accompany them on official
Committee business. The Personal Assistant shall travel on official TDY orders and be entitled
to the same travel and transportation allowances authorized for the Committee member he or she
is accompanying and when required by the Committee member’s disability, shall be authorized,
if required, seating adjacent to the Committee member.

E3.11. Financial Management

E3.11.1. Committee Financial Management. Financial disclosure by the Committee, its
Committee members, and, when appropriate, its Committee staff is key to the integrity of the
Committee and the overall Department of Defense Federal Advisory Committee Management
Program. Each Committee shall establish comprehensive policies and procedures to govern their
financial management practices and maintain financial records to support expenditure of public
funds, enforcement of travel regulations, and adherence to DoD Directive 5015.2
(Reference (u)).

E3.11.2. Funding Source. DoD-Supported Committees, unless funded by statute,
Presidential Directive, or otherwise determined by the Office of the Under Secretary of Defense
(Comptroller) (USD(C)), shall be funded from amounts appropriated for the Department of
Defense for operation and maintenance accounts.

E3.11.2.1. The DoD Sponsor, through their Comptroller, shall provide funding for the
Committee’s operation in keeping with budget guidance issued by the USD(C). All appropriated
DoD funds remaining after termination of the Committee shall revert to the Department of
Defense pursuant to existing statutes, Executive orders, and regulations.

E3.11.2.2. The Committee’s DoD Sponsor, when determining funding levels for the
Committees that it sponsors, shall prescribe what budget submission documentation is required.

E3.11.2.3. Whenever the Chairman of the Joint Chiefs of Staff is designated the DoD

Sponsor, adequate support for the Committee, including funding, unless otherwise directed by
the Chairman of the Joint Chiefs of Staff, shall be provided by the organization that the
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Committee is providing independent advice and recommendations to (e.g., the United States
Strategic Command Advisory Group shall be provided adequate support by the U.S. Strategic
Command).

E3.11.3. Funding Levels. The Department of Defense, pursuant to its budget restrictions,
may be unable to provide full funding for the Committee. As a consequence, actual funding
levels for DoD-Supported Committees, unless otherwise stated, shall be determined by the DoD
Sponsor.

E3.11.4. Funding Limitations. DoD Sponsors shall ensure that no DoD appropriated funds
are expended for Committee operations prior to the approval of the Committee members’
appointment by the appointing authority.

E3.11.4.1. The DoD Sponsor, prior to the appointment of Committee members, may
authorize the expenditure of DoD appropriated funds for the purpose of procuring infrastructure
support (e.g., Information Technology, telecommunication), leasing agreements, or to enable
Committee members, prior to taking their oath of office, to attend an Administrative or
Preparatory Work Meeting. The DoD Sponsor may delegate this authority, but no lower than the
Assistant Secretary level or the three-star flag officer equivalent provided the delegated authority
is not serving in any capacity on the Committee in question.

E3.11.4.2. The DoD Sponsor shall ensure that no DoD-appropriated permanent change
of station (PCS) funds are used to support the Committee’s operations for either PCS or
permanent change of assignment moves unless he or she has authorized the hiring of full-time or
permanent part-time DoD employees on to the Committee, including members of the Military
Services, pursuant to existing statutes, Executive orders, and regulations.

E3.11.5. Financial Transactions and Internal Controls. DoD-Supported Committees are
obligated to develop comprehensive financial management policies and procedures, including
internal controls over financial transactions. When possible, DoD officials may assist with
developing the appropriate policies, procedures, and internal controls; however, the
responsibility rests solely with the Committee.

E3.11.5.1. To meet these obligations, the Department of Defense recommends that the
Committee, in consultation with its DFO, review account balances on a regular basis to identify
unusual account balances, retain sufficient evidence in transaction files to show that all
transactions have been properly approved for payment, and monitor the prompt processing of
vendor invoices upon receipt so that vendors are accurately paid in a timely manner.

E3.11.5.2. The Department of Defense suggests that the Committee focus on two areas
of special interest:
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E3.11.5.2.1. Travel Records. The Committee shall ensure that travelers provide
appropriate documentation to support airfare transactions, including a payment receipt, boarding
pass receipts and/or an itinerary from the appropriate DoD Commercial Travel Office that shows
the amount of airfare that was paid and serves as proof that travel occurred. In addition, the
Committee shall retain completed travel vouchers as evidence that the designated travel occurred
and to support amounts claimed for reimbursement.

E3.11.5.2.2. Contract Files. The Committee shall maintain contract files, including
contract awards and administration, to document the basis for Committee decisions to acquire
goods and services from commercial vendors, to document each step in the acquisition process,
and to document information to supplement an external review of the procurement process. In
addition, the Committee shall ensure that all statements of work contain a provision on
organizational conflicts of interest and that contract files contain signed assurances that
contractors do not have an organizational conflict of interest.

E3.12. Committee and Subcommittee Meetings

E3.12.1. Authority to Call Committee or Subcommittee Meetings. Only the DFO can call a
Committee or Subcommittee meeting, and the DFO shall attend all Committee and
Subcommittee meetings. Furthermore, no meeting shall be held unless the DFO approves the
agenda in advance and is present for the meeting, there is a majority of Committee members
present for the meeting, and the Committee or Subcommittee fully complies with the open-
meeting requirements of References (d) and (e), and this Instruction.

E3.12.2. Open-Meeting Requirements. All Committees shall ensure that their open meetings
are held at a reasonable time and in a manner or place reasonably accessible to the public.
Unless the Department of Defense has authorized the Committee to close the meeting under the
provisions of section 552b(c) of Reference (i), interested persons or groups, to the extent possible
shall be permitted to attend the Committee’s meeting.

E3.12.3. Closed-Meeting Determinations. All requests to close a Committee meeting or
Subcommittee meeting, when appropriate, shall be submitted in writing by the DFO to the
appropriate DoD Sponsor for determination.

E3.12.3.1. The DFO’s request shall cite the specific provisions of section 552b(c) of
Reference (i) that justifies closure.

E3.12.3.2. Requests shall be submitted in a timely manner to ensure the Committee
complies with the 15-calendar day requirement for the Federal Register meeting notice. Failure
to administratively handle the necessary paperwork shall not be considered as a reason for the
CMO to grant a waiver to the 15-calendar day publication requirement.

E3.12.4. Committee Meetings. All Committee meetings, to the extent possible, shall be
open to the public; however, no Committee, unless otherwise directed by the authorizing
authority, shall allow the public or interested parties to participate in Committee deliberations.
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Any facility used to hold a Committee meeting shall be readily accessible to persons with
disabilities, pursuant to section 504 of Reference (t), and sufficient to accommodate Committee
members and staff and a reasonable number of interested members of the public.

E3.12.5. Subcommittee Meetings. Even though most Subcommittee meetings are exempt
from the open-meeting provisions of References (d) and (e), the Chairperson may direct that his
or her Subcommittees comply with the open-meeting requirements of References (d) and (e).

E3.12.5.1. Notwithstanding, the full provisions of References (d) and (e), including the
open-meeting requirements, apply to any Subcommittee that meets any of the following
conditions:

E3.12.5.1.1. The Subcommittee provides advice or recommendations to a Federal
employee who is not a member of the Subcommittee or the parent Committee.

E3.12.5.1.2. The parent Committee fails to deliberate on the Subcommittee’s advice
or recommendations prior to submitting it to the final Federal government decision maker, or to a
Federal officer or employee, who is not a member of the parent Committee.

E3.12.5.1.3. It is known, prior to the Subcommittee’s submission of advice and
recommendations to the parent Committee that the parent Committee will not deliberate on the
Subcommittee’s advice and recommendations.

E3.12.5.2. When any of the conditions described in paragraph E3.12.5.1 occur, the
Department of Defense, at a minimum, shall file a separate Charter for the Subcommittee,
appoint a DFO for the Subcommittee, direct the Subcommittee to comply with the provisions of
References (d) and (e), and count the Subcommittee against DoD’s Discretionary Federal
Advisory Committee ceiling.

E3.12.6. Combined Committee Meetings. Even though References (d) and (e) do not
prohibit two separate Committees from having a combined Committee meeting, DFOs shall
exercise caution when considering the feasibility of combining meetings.

E3.12.6.1. In such cases, specific ground rules must be developed and published in the
Federal Register meeting notice indicating who will lead the meeting, how joint meeting minutes
will be recorded and that they will be signed by both Committee Chairpersons, and how
Committee voting will be handled.

E3.12.6.2. Any DFOs that are considering holding combined Committee meetings are
strongly encouraged to consult with their Sponsor’s GC, GFO, and the CMO before proceeding.

32 ENCLOSURE 3



DoDI 5105.04, August 6, 2007

E3.12.7. Virtual Committee or Subcommittee Meetings. Committees, with teleconferencing
technology, may conduct virtual Committee or Subcommittee meetings. However, they shall
comply with all the Committee or Subcommittee meeting requirements, including open or closed
meeting requirements, pursuant to References (d) and (e) and this Instruction. In addition, the
DFO shall inform the public through the Federal Register notice of the procedures they need to
follow if they desire to observe the meeting.

E3.12.8. Committee Member Attendance. When a Committee member cannot attend a
scheduled Committee or Subcommittee meeting, the Committee Chairperson or DFO may
authorize the Committee member to send a non-Committee member substitute to attend the
meeting. However, this person, who travels on ITO orders, shall be prohibited from engaging in
any deliberations or casting a vote for the person they represent. In addition, this person shall
not be considered to determine whether a majority of Committee members are present.

E3.12.9. Federal Register Notice Requirement. The DFO, pursuant to References (d), (e),
and (1), shall file all Federal Register meeting notices with the DoD Component FRLO early
enough to ensure that the meeting notice appears in the Federal Register for at least 15 calendar
days prior to the actual date of the meeting.

E3.12.9.1. Multiple meeting notices may be announced in a single Federal Register
notice; however, if the Committee subsequently has to make changes to the announced schedule,
then the DFO shall announce the changes and ensure that the notice complies with the 15-day
rule.

E3.12.9.2. The DFO shall ensure that every Federal Register meeting notice includes
information on the public’s right to submit written statements to the Committee at any time or in
response to the stated agenda of a planned meeting, and how they should go about submitting
statements to the Committee.

E3.12.9.3. The DoD Component FRLO shall not process any DoD-Supported
Committee’s Federal Register notice that does not comply with the 15-calendar day requirement,
without prior written approval from the CMO. The CMO shall provide the DFO with specific
language for inclusion in the Federal Register notice that explains the basis for the CMO’s
waiver. Copies of the CMO’s waiver shall be made available to the public upon request, and
retained in the Committee’s official records.

E3.12.10. Committee and Subcommittee Meeting Minutes. Meeting minutes or transcripts,
pursuant to Reference (d), shall be kept and the appropriate Chairperson shall certify the
accuracy of the minutes within 90 calendar days of the meeting. With regard to Administrative
and Preparatory Work meetings, the DFO shall ensure that a summary of the meeting is
maintained, to include a listing of who attended the meeting, and this information shall be
maintained in the Committee’s official records.
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E3.12.10.1. The DFO, as appropriate, shall ensure that the minutes are certified by the
Chairperson no later than 90 calendar days after every Committee or Subcommittee meeting, and
that PDF copies of all unclassified Committee meeting minutes or the Closed-Meeting
Summaries are uploaded onto the GSA’s FACA Database.

E3.12.10.2. Committee and Subcommittee meeting minutes shall contain, at a minimum,
the following:

E3.12.10.2.1. The time, date, and location of each meeting; an accurate description of
each matter that was discussed; and the Committee’s resolution, if any.

E3.12.10.2.2. A list of the persons who were present at the meeting, to include
Committee members and staff, Agency employees, and any members of the public who

presented oral or written statements.

E3.12.10.2.3. Copies of each report or other document received, issued, or approved
by the Committee members at the meeting.

E3.13. Committee Printing Requirements and Committee Reports

E3.13.1. Committee Printing Requirements. All DoD-Supported Committees, unless
otherwise directed by DoD Instruction 5330.03 (Reference (v)), shall use DAPS for its printing
requirements, including Committee reports and products that are unique to a Committee’s
identity (e.g., logos, letterhead, custom note pads).

E3.13.1.1. Committee Logos and Seals. Since DoD-Supported Committees provide
independent advice and recommendations, and are not considered part of any DoD
organizational structure, the Department of Defense discourages the use of any DoD-related
seals or logos. Committees may use the Great Seal of the United States, but no Committee,
unless authorized by statute or Presidential directive, shall use the Seals of the President, Vice
President, U.S. Congress, U.S. House of Representatives, or U.S. Senate in products developed
or used by the Committee.

E3.13.1.2. Publishing Files. All Committees shall ensure that the Federal government
retains any electronic files used by DAPS or a commercial company to publish the Committee’s
reports. When the Committee terminates its operations these files shall be retained by the CMO
for subsequent printing requirements, if necessary.

E3.13.2. Committee Reports. Normally, each Committee publishes a printed report that
provides the Federal government with the Committee’s advice and recommendations.

E3.13.2.1. Committee Report Distribution. While the Committee’s enabling authority
normally specifies who receives the Committee’s report, section 102.3-175(d) of Reference (d)
requires that eight copies of all Committee reports, including background papers prepared by
consultants, be sent to the Library of Congress. The DFO shall comply with this requirement
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and provide the CMO a copy of the Committee’s transmittal letter within 30 days of a
Committee’s report being published,

E3.13.2.1.1. Pursuant to section 1042 of Pub. L. No. 107-107 (2001) (Reference
(w)), Committees that are required to submit reports to any of the DoD congressional oversight
committees shall also send a PDF copy of the report to all other DoD congressional oversight
committees. If the report is classified, the Committee shall make special delivery arrangements
with the DoD congressional oversight committees.

E3.13.2.1.2. All Committees shall provide one copy of every unclassified Committee
report to the Pentagon Library, the libraries that service the Service Academies and the Military
Services’ commissioned and noncommissioned officer professional military education programs.

E13.2.2. Draft Versions of Reports. For each report published, Committees shall
maintain and archive with their official records all draft copies and comments by the Committee
members on each version. This enables the public to follow the logic the Committee used in
reaching its conclusions, recommendations, and advice.

E3.13.2.3. Statutory Reports. Pursuant to References (d) and (e), each Executive Branch
Agency is required to submit annual reports in reference to the Committees that they support.
The CMO is required to submit the ACR and the Closed or Partially-Closed Meeting Report
each fiscal year. Each DFO shall verify their ACR and submit an Annual Report of Closed or
Partially-Closed Committee or Subcommittee meetings no later than October 15 of each year.

E3.14. Committee Management Records

E3.14.1. Department of Defense Federal Advisory Committee Management Program
Records. All records pertaining to the Department of Defense Federal Advisory Committee
Management Program shall be maintained and preserved pursuant to Reference (u).

E3.14.1.1. DoD offices, as determined by the CMO, shall retain appropriate records that
pertain to the Department of Defense Federal Advisory Committee Management Program. For
example, the DoD GC for OSD Sponsored Federal Advisory Committees, instead of the CMO’s
office, shall retain copies of Committee member and staff confidential financial records pursuant
to established statutes, Executive orders, and regulations.

E3.14.1.2. All Committee records, pursuant to section 3301 of 44 U.S.C. (Reference (x)),
shall be considered property of the Federal government and retained pursuant to existing statutes,
Executive orders, and regulations. Pursuant to section 552 of Reference (i), any records, reports,
transcripts, minutes, appendices, working papers, drafts, studies, agendas, or other documents
that were made available to or prepared for or by a Committee shall be available for public
inspection and copying at a single location until the Committee ceases to exist. Normally, these
documents will be located at the Committee’s office; however, if the documents are located
elsewhere, then the DFO shall ensure that the location of the documents is announced in the
Federal Register.
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E3.14.2. Transferring and Archiving of Committee Records. All DoD-Sponsored
Committees, unless otherwise directed by statute, Executive order, or regulation shall
immediately archive and transfer their official records to NARA upon termination.

E3.14.2.1. The maintenance and preparation of Committee records for transfer to NARA
shall be done pursuant to Reference (u) and 36 Code of Federal Regulations 1128, subpart L
(Reference (y)).

E3.14.2.2. Long-term Committees may transfer historical records to NARA at any time
prior to their actual termination (e.g., in 2006, the U.S. Air Force Scientific Advisory Board
elected to transfer all of its previous records to NARA, even though the Committee’s Charter
was renewed by the Secretary of Defense).

E3.14.2.3. When the Committee’s official records are transmitted to NARA the
Committee shall include in the archived records two printed copies of the Committee’s final
report.

E3.14.3. Freedom of Information Requests. The public is not required to submit Freedom of
Information Act (FOIA) requests when seeking committee records that are not exempt from
release under the FOIA statute. However, if there is a reasonable expectation that the records fall
within a FOIA exemption, the public may be required to submit a FOIA request.

E3.15. FACA Database System

E3.15.1. FACA Database. The CMS maintains a FACA Database, which the CMO, the
GFOs, and the DFOs shall update on a regular basis. This database is used by Congress, the
Executive Office of the President, the public, and the media to stay abreast of developments
within each Committee and the Executive Branch’s Federal Advisory Committee Management
Program.

E3.15.1.1. The CMO shall establish the Committee’s database file in the FACA
Database when the Committee’s Charter is initially filed.

E3.15.1.2. Since the FACA Database is regularly accessed by the Executive Branch, the
Congress, the Government Accountability Office, and the public, it is imperative that the DFO
routinely update the Committee’s Database File. At a minimum, the DFO shall review and
update, as appropriate, their Committee’s FACA Database File every 60 days. Each GFO may
require the DFOs under their cognizance to advise them when these reviews and updates have
been completed.

E3.15.2. Areas Requiring Special Attention. When updating the FACA Database, each GFO
and DFO shall pay special attention to the following areas:
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E3.15.2.1. Reports. Every unclassified report issued by a Committee during a fiscal year
shall be listed and loaded onto the GSA’s FACA Database. If the Committee’s report is
classified, the DFO shall list the report’s unclassified title, if it exists, and annotate the remarks
section of the Agency Recommendation Profile to indicate that the report is classified.

E3.15.2.2. Meetings. Every Committee meeting, including Administrative and
Preparatory Work, Closed or Partially Closed meetings, shall be listed and all associated
documents shall be loaded onto the GSA’s FACA Database. The information listed on this
profile shall be the same information (i.e., open, closed or partially closed; dates, location; and
purpose) that the DFO normally submits on the Federal Register notice, if required.

E3.15.2.3. Meeting Documentation. Regardless of whether the Committee meeting is
open or closed to the public, the DFO must ensure that all the proper documentation is posted to
the GSA’s FACA Database.

E3.15.2.3.1. Open Meeting Documentation. For each open Committee meeting, the
DFO shall post all unclassified documents associated with the meeting. Specifically, the DFO
shall post, in PDF format: the published Federal Register notice; the meeting’s approved
agenda; the approved minutes; and all unclassified documents presented to Committee members
prior to and during the meeting by Committee staff, Agency representatives, or the public.

E3.15.2.3.2. Closed or Partially-Closed Meeting Documentation. For approved
closed or partially-closed meetings, the DFO shall post in PDF format the meeting’s unclassified
approved agenda and a summary of the meeting. This summary, which will be used for the
Annual Report of Closed or Partially-Closed Committee or Subcommittee meetings, shall
contain the date and place of the meeting; what portion of the meeting (by time and agenda item)
was closed to the public, and the provisions of Reference (i) cited to authorize the closure; the
title or topic of all reports, records, or other information (written or oral) presented to the
Committee or Subcommittee during the meeting, or provided to the Committee members in
advance of the meeting; and a description of any actions taken at the closed session, including
any reports or recommendations made to a DoD official and the disposition of any such reports
or recommendations.

E3.15.2.4. Costs. All Federal government expenditures (direct and indirect) associated
with the Committee shall be captured. When reporting Payments to Non-Federal members, the
DFO shall capture all government funds, except for travel and per diem reimbursements, paid to
the members for official Committee business. As for Payments for Federal members, the DFO
shall capture the total salaries, to include benefits, received by Committee members who are
Federal officers or employees (including Members of Congress) based upon the number of days
of official Committee business. The Payments to Consultants is intended to capture costs paid to
any consultant hired by the Committee. Reimbursement for Travel Payments, regardless of the
category, is for all reimbursements provided by the Federal government for official Committee
business. The Other Payments captures all other Committee expenditures, including printing,
contracts, mailing costs (FedEx®, U.S. Postal Service, etc.), Committee meetings, etc, which are
not captured elsewhere.
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E3.15.2.5. Members. The DFO shall provide all the CMS information requested. The
member’s designation, unless otherwise directed by the CMO, will either be Regular
Government Employee (Federal officer or employee, member of the Military Services, or
Member of Congress) or SGE. The Appointment Type will be either Agency, Congressional, or
Federal Employee Member. For the member’s appointment term, the DFO, unless the Charter
says otherwise, will enter 1-year term appointments. The Pay Plan and Pay Source, unless
otherwise directed by the CMO, will be Travel and Per Diem Only and Executive Branch,
respectively. When entering the member’s e-mail address, the DFO may use the Committee’s e-
mail address so long as the CMS, who is the only person who will use the e-mail address, is able
to contact the Committee member.

E3.15.2.6. Subcommittees. When the Committee establishes Subcommittees, the CMO
shall be advised so that the Subcommittee’s name can be entered into the FACA Database. Once
entered, the DFO is then responsible for maintaining the required data. Within the
Subcommittee Profile, the Cost Page is normally intended for chartered Subcommittees;
however, if the DFO is able to separate out the Subcommittee costs from those of the parent
Committee then the DFO may report the Subcommittee’s cost information. When doing so the
DFO must ensure that the Subcommittee’s costs are reflected in the overall Committee’s costs.

E3.16. Program Management

E3.16.1. Department of Defense Federal Advisory Committee Management Program. To
comply with the statutory and regulatory requirements of References (d) and (e), the CMO, on
behalf of the DA&M, shall develop a management program that enables the CMO to manage and
assess the performance of the DoD’s overall program.

E3.16.2. GFOs. Each DoD Sponsor is encouraged to appoint, in writing, a GFO to assist the
Sponsor in the administrative oversight and management of their aspects of the Department of
Defense Federal Advisory Committee Management Program.

E3.16.2.1. The GFO duties shall be administrative in nature. He or she shall not exercise
policy management authority over the Department of Defense Federal Advisory Committee
Management Program, but will provide input, when requested or warranted. In addition, the
GFO serves as the liaison between the CMO and all DFOs, alternate DFOs, and Committee
points of contacts under the purview of the GFO’s sponsor. In this capacity, the GFO provides
policy guidance, implements DoD policy, answers inquires, ensures FACA compliance, reviews
nomination packages, etc. To the extent possible, communications between the DFO and the
CMO shall be through the appropriate GFO.
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E3.16.2.2. When appointed, the GFO shall attend the GSA’s Federal Advisory
Committee Act Course, and retake the course every 36 months as long as the person remains a
GFO. In addition, the GFO shall be given access to the GSA’s FACA Database for those
Committees that fall under the GFO’s Sponsor. For example, the GFO for the Department of the
Navy shall have GFO privileges in GSA’s FACA Database for all Committees sponsored by the
Secretary of the Navy, and the GFO shall assist the DFOs and CMO in maintaining the accuracy
of the Database for these Committees.

E3.16.2.3. Acting on behalf of the DoD Sponsor, the GFO may hold their Sponsor’s
DFOs to additional administrative requirements as long as these additional requirements do not
negate CMO or CMS requirements.

E3.16.3. Transparency. Program transparency reduces the likelihood of perceived inequities
and enables the public to better understand how the Federal Advisory Committee Management
Program is managed, and how Committees exercise internal controls over project management,
contracting procedures and practices, and financial transactions.

E3.16.3.1. To promote greater transparency, the Department of Defense and the DoD-
Supported Committees shall conduct its FACA-related business in the open to the extent possible
and in accordance with existing regulations regarding National Security Information.

E3.16.3.2. The Department of Defense shall use various public-access Web sites to make
information available to the public. This includes, but is not limited to information such as the
status of Committee member appointment; how Committees arrive at their decisions; copies of
Committee Charters; and access to unclassified work products (reports, studies, or
recommendations).

E3.16.4. CMO Web site. The CMO shall maintain a Web site that provides information on
DoD-Supported Committees. At a minimum, the Web site shall include the CMO’s mailing
address, fax number, and phone number; a list of the various DoD-Sponsored Committees,
including the Committees that Congress exempted from Reference (e); a hyperlink to the
Committee’s Web site, if appropriate; a copy of the Committee’s current Charter; a media point
of contact for the CMO; and when possible copies of published unclassified Committee reports.

E3.16.5. Committee Web sites. In keeping with established security requirements,
Committees are encouraged to develop and maintain Web sites. Web sites funded by DoD
appropriated funds, shall comply with the standards and policies promulgated by the Chief
Information Officer for the Department of Defense, including the appropriate security
regulations and policies.

E3.16.5.1. As permitted by law, Committees shall practice openness and seek feedback
from the public and other interested parties by encouraging the exchange of ideas and
recommendations through their Web sites.
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E3.16.5.2. A Web site that is maintained by a Committee shall provide, at a minimum
the Committee’s name and mailing address; information on the Committee’s DoD Sponsor; the
DFO’s phone and mailing address; background on the authority that established the Committee;
the Committee’s Charter; details on the Committee’s public inquiry process; any by-laws or rules
of operations approved by Committee members; explanation of how the Committee arrives at its
decisions; a history and timeline of Committee activities; a media point of contact for the
Committee; and records, reports, transcripts, minutes, appendices, working papers, drafts,
studies, agendas, and any other documents that pertain to the Committee.

E3.16.6. Committee Management Review Program. The DA&M and the CMO shall
develop a DoD Committee Management Review Program no later than 90 days after this
Instruction becomes effective. When conducting his or her reviews, the CMO may consult with
the GFO, DFO, DoD Washington Headquarters Services, or DoD GC subject-matter experts.
Findings and recommendations resulting from the CMOQO’s review shall be reported to the
appropriate officials, and any DoD-wide changes shall be submitted to the DA&M or CMO
within 60 days. At a minimum, the CMO shall review the following on an annual basis:

E3.16.6.1. All Committee records maintained in the CMO and the GFO offices.

E3.16.6.2. All Financial Disclosure Reports (DD Form 2859) and Appointment
Affidavits on current Committee members.

E3.16.6.3. At least 25 percent of the records maintained by Committees and their DFOs,
including financial management records. The CMO shall ensure that he or she takes a

representative sampling of Committees from each DoD Sponsor.

E3.17. Non-Discretionary Committees Exempted from the FACA Statute

E3.17.1. FACA Exemption. Only Congress may exempt a Federal Advisory Committee
from the provisions of References (d) and (e). when this occurs, the CMO, in coordination with
the DoD GC, shall determine which provisions of this Instruction a Non-Discretionary
Committee shall comply with.

E3.17.1.1. Any DoD Sponsor for a Committee that is exempt from References (d) and
(e) shall designate a full-time or permanent part-time Federal employee to act as a DoD Liaison
Officer for that Committee. This individual will work with the CMO and the GFO, if
appropriate, to ensure that the Committee complies with the appropriate DoD regulations and
policies.

E3.17.1.2. In addition, the DoD Liaison Officer shall be responsible for safeguarding all
DoD National Security Information that is provided to the Committee.

E3.17.2. DoD Regulatory Compliance. Generally, the Committee shall comply with the
following provisions:
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E3.17.2.1. DoD personnel policies and procedures, including those regarding the detail
of DoD personnel when the Department of Defense provides funding for Committee members
and staff, or the Committee utilizes the professional services of a DoD personnel office to staff
its Committee.

E3.17.2.2. DoD policies and procedures pertaining to access, use, and storage of DoD
National Security Information. When DoD National Security Information is required by a
Committee exempted by the FACA statute and other Federal regulations, the Committee’s DoD
Sponsor shall establish procedures for the Committee to follow when handling DoD National
Security Information, including security reviews of any materials disseminated by the
Committee.

E3.17.2.3. DoD travel rules and regulations when the Department of Defense provides
funding for the Committee’s official travel.

E3.17.2.4. DoD contracting and financial management policies and procedures when the
Committee uses DoD appropriated funds.

E3.17.2.5. DoD information technology policies and procedures when the Committee
uses any DoD backbone or e-mail servers.

E3.17.2.6. DoD policies and procedures regarding the transfer and archiving of the
Committee’s official records when the Committee completes its work.

E3.17.3. Report Requirements. Although Committees exempt from the provisions of
References (d) and (e) are also exempt from the report filing provisions of References (d) and (e)
and this Instruction, the Department of Defense encourages the Committee to consider filing
copies of its unclassified Committee reports in accordance with the additional distribution
requirements of this Instruction.

Appendices - 3
E3.Al. Elements of Justification for the Establishment of Discretionary Advisory Committees
E3.A2. Elements Required for DoD-Supported Federal Advisory Committee Charters
E3.A3. Required Appointment Paperwork for Committee members (With and Without
Compensation)
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E3.Al. APPENDIX 1

ELEMENTS OF JUSTIFICATION FOR THE ESTABLISHMENT
OF DISCRETIONARY ADVISORY COMMITTEES

E3.A1.1. Name of Proposed Advisory Committee.

E3.A1.2. Number of Committee Members. Indicate the required number of members and
whether or not additional compensation, other than travel and per diem, is necessary. With
regard to compensation, Committee members normally do not receive compensation for their
services. In addition, indicate how the Department of Defense will ensure that Committee
membership is balanced.

E3.A1.3. Estimated Size and Source of Staff. Indicate the size of the proposed Advisory
Committee’s support staff and the source of staff members (e.g., detailed DoD employees, new
hires).

E3.A1.4. Estimated Number and Frequency of Meetings. Indicate the estimated number of
meetings anticipated within a fiscal year and, if known, how frequently the meetings will be held
(e.g., “approximately every 4 months™).

E3.A1.5. Estimated Annual Costs, Funding Sources, and Number of Man-Years Required to
Support Proposed Advisory Committee. Costs shall include DoD’s direct and indirect costs.
Funding sources shall indicate if funding is available from the Component’s appropriated funds
or if appropriation will come from other DoD funds.

E3.A1.6. Rationale for Committee Formation. Explain why it is essential that the Department of
Defense form this Committee to serve in the interests of the Department of Defense and the
public. (Keep in mind that the Office of Management and Budget through the CMS controls the
number of Discretionary Committees that the Department of Defense can approve.)

E3.A1.7. Explain Why the Proposed Advisory Committee Cannot be Aligned Under an Existing
DoD-Supported Federal Advisory Committee. [Self Explanatory]

E3.A1.8. Explain How the Proposed Advisory Committee will Accomplish its Purpose and Why
the Advice is not Available from Other Sources. [Self Explanatory]
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E3.A2. APPENDIX 2

ELEMENTS REQUIRED FOR DOD-SUPPORTED
FEDERAL ADVISORY COMMITTEE CHARTERS

E3.A2.1. Official Designation. Provide the official name of the Advisory Committee.

E3.A2.2. Objectives and Scope of Activities. Describe the objectives and scope of the
Committee’s mission or charge, and indicate what authority established the committee. For
Discretionary Committees, it is not necessary to provide a detailed description of the specific
duties or tasks; however, for Non-Discretionary Committees, the specific duties or tasks that are
listed in the statute shall be provided.

E3.A2.3. Membership. Indicate the total number of members, provide details on the selection
process for Committee members and the Committee Chairperson, provide a description of the
required expertise and/or represented groups necessary to achieve balanced membership, and list
the Committee members’ appointment categories (e.g., SGE) and whether or not they are
compensated for their duties.

E3.A2.4. Meetings. Indicate that the DFO calls the Committee meetings and what the estimated
number of meetings per year. In addition, this section will indicate: (a) how the DFO is
appointed; (b) that the DFO or Alternate DFO must attend all Committee and Subcommittee
meetings; (c) whether the Committee is authorized to establish Subcommittees; and (d) that
Subcommittees, if authorized, must comply with FACA statutes.

E3.A2.5. Duration of the Committee. Indicate that the Committee is subject to renewal every 2
years.

E3.A2.6. Agency Support. Indicate that the Department of Defense through the DoD Sponsor
will support the Committee, as required, and ensure compliance with the FACA statute and
regulations.

E3.A2.7. Termination Date. Indicate that the Committee will terminate upon completion of its
mission or 2 years from the date its charter is filed, unless approved for extension.

E3.A2.8. Operating Costs. Indicate the estimated annual operating and DoD personnel costs to
support the Committee. The cost expenditure categories that are used in the ACR shall be used
to estimate these costs.

E3.A2.9. Charter Filing Date. Date shall be entered by the CMO and it will be the date the
Charter is officially filed.
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E3.A3. APPENDIX 3

REQUIRED APPOINTMENT PAPERWORK FOR
COMMITTEE MEMBERS (WITH AND WITHOUT COMPENSATION)'

E3.A3.1. INS Form 9, “Employment Eligibility Verification” (Copies of supporting
documentation used for verification shall be provided.)'

E3.A3.2. Optional Form 306, “Declaration for Federal Employment.”

E3.A3.3. Current Resume or Optional Form 612, “Optional Application for Federal
Employment.” If a resume is used, then it shall indicate the Committee member’s social security
number, date of birth, and current address.

E3.A3.4. Standard Form 61, “Appointment Affidavits.”

E3.A3.5. Standard Form 144, “Statement of Prior Federal Service” (Former military personnel
shall provide a copy of DD Form 214 and retired Federal employees shall provide a copy of the
most recent annuity statement.)

E3.A3.6. OGE Form 450, “Confidential Financial Disclosure Report” or Standard Form 278,
“Executive Branch Personnel Public Financial Disclosure Report.” The appropriate GC shall
determine which form is required.

E3.A3.7. DoD GC’s “An Ethics Guide for Consultants and Advisory Committee members at the
Department of Defense,” which provides Committee members with ethics information.

E3.A3.8. DD Form 2292, “Consultant or Expert, Request for Appointment, or Renewal of
Appointment.”

REQUIRED APPOINTMENT PAPERWORK
COMMITTEE MEMBERS (WITH COMPENSATION)

E3.A3.10. Required appointment paperwork includes the requirements of Paragraphs E3.A3.1
through E3.A3.9, in addition to the following:

E3.A3.10.1. Standard Form 1199A, “Direct Deposit Form.”

E3.A3.10.2. Employee Withholding Certificate — Internal Revenue Service Form W-4 and
appropriate State Certificates.

! Obtain copies via the Internet at: http://www.uscis.gov/graphics/formsfee/forms/i-9.htm
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Defense Advisory Committee on Investigation, Prosecution, and Defense of
Sexual Assault in the Armed Forces (DAC-IPAD) Public Meeting

April 28, 2017
Table of Contents

Materials for Administrative Session

Tab1  Public Meeting Agenda

Tab 2  Biographies of Meeting Presenters

Tab 3  Information Paper: Federal Advisory Committee Act

Tab 4  Federal Advisory Committee Act (5 U.S.C. app., as amended.)

Tab 5  Federal Advisory Committee Management; Final Rule, 41 CFR Parts 101-6 and
102-3 (July 19, 2001)

Tab 6  Department of Defense Instruction (DODI) 5105.04, “Department of Defense
Federal Advisory Committee Management Program” (August 6, 2007)

Materials for Presentation on the Mechanics of a Military Sexual Assault Case

Tab 7 Military Justice Process: Disposition Decisions, Courts-Martial, and Alternative
Outcomes — DAC-IPAD Briefing (April 28, 2017)

e PowerPoint presentation of Colonel Christopher Kennebeck, professor and
chair of the Criminal Law Department at the Army Judge Advocate
General’s Legal Center and School (TJAGLCS) in Charlottesville, Virginia.

Tab8  Abbott Sample Case File

e A sample case file of 22 documents utilized by TJAGLCS for instruction of
judge advocates including an investigation report, charge sheet, sexual
assault forensic examination report, special victims’ counsel documentation,
and expert witness materials.

Tab 9 Mechanics of a Military Sexual Assault Case: Documents and Forms



Materials for the Presentation on Department of Defense Annual Sexual Assault Reporting

Data
Tab 10  Military Sexual Assault Case Adjudication Data Analysis

e PowerPoint presentation of Dr. Cassia Spohn, Foundation Professor and
Director, Arizona State University School of Criminology and Criminal
Justice and Ms. Meghan Peters, Attorney-Advisor. Judicial Proceedings
Panel and DAC-IPAD

Tab 11  National Defense Authorization Act (NDAA) Provisions Regarding the
Department of Defense Annual Report on Sexual Assault, Fiscal Year 2011 —
Fiscal Year 2017

e Document prepared by DAC-IPAD staff providing the statutory reporting
requirements for DoD annual reporting to Congress on sexual assault
incidents occurring each year.

Materials for DAC-IPAD Strategic Planning Session

Tab 12 Some Initial General Thoughts for Consideration in Developing a Structure for a
4+ Year Work Plan for DAC-IPAD

e  Document prepared by Judge Leo Brisbois, Committee member, outlining
proposed areas of inquiry for the DAC-IPAD.

Tab 13 Defense Advisory Committee on Investigation, Prosecution, and Defense of
Sexual Assault in the Armed Forces (DAC-PAD) Committee Planning Session
Outline

e  Overview of key issues and questions for the Committee members to discuss
during the planning session. This document was prepared by the DAC-IPAD
staff.



Military Justice Process

Disposition Decisions, Courts-Martial,
and Alternative Outcomes

DAC-IPAD Briefing
28 April 2017



Agenda

Overview of the Process and Players

Sexual Assault Prevention/Response Strategy
Multi-Disciplinary Approach to Victim Care
Walk Through a Typical Case
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Reporting and

Disposition Process:

Communication;
Checks and Balances

Medical or Mental:
Military or Civilian

¢ Call 911:

'T‘ SAFE Helpline
Friend

IG

SIA

UR
Report

Command

Chaplain
SARC/VA

Military or Civilian Investigation

MCIO only!

b Disposition Decision

Congress - Annual Report

Defense Secretary

Service Secretary

Court-Martial
or Forward

4

¥

Disposition Authority
Withheld to SPCMCA / 0-6

Alternate Disposition:

* NJP

* Admin Action
* No Action
* Give to Lower Commander




Disposition
Decision

Commander makes “Disposition Decision”

After investigation; restrictions considerations; and consult with SVP and MCIO

RCM 306
. Do Nothing
. Administrative Action
. NJP
. Forward for Court-Martial
. “"Forward” for Disposition




Policy, Command and Personnel:

e Command: MCIO mandatory; SAIRO; SARC
coordination; SJIA & withhold; update victim
regularly; SARB; 4833.

* First responders: ALL have visibility and
responsibility: VA, SARC, SANE, SARB, Chaplain, IG,
SAFE Hotline, and database entry (DA visibility)

* Law enforcement: Blotter; notify SVP & SVC;
coordinate SVC; DoD IG audit.

*SJA (SVP, TC, CoJ): SVP manages ALL SA
investigation/prosecution; PC decision; disposition
advice (withhold); reporting

*SVC: Victim’s attorney and best interests; helps
enforce victims’ rights; conduit to command; can
alert retaliation reports




Disposition Options

Administrative Action judici i Courts-Martial
On-the-spot correction Summarized Article 15 Summary Court-Martial
Corrective Training Company Grade Article 15 Special Court-Martial
Counseling Field Grade Article 15 General Court-Martial
Pass Revocation General Officer Article 15 (Chapter 10)

Bar to Continued Service
Administrative Reprimand

Administrative Separation (minor offenses) (major offenses)

**OTH, General, or Honorable

_ _ Dishonorable or Bad
Discharge Possible**

Conduct Discharge, or
Dismissal (officers)

Preponderance Beyond a Reasonable Doubt

<€ >

MRE Do Not Apply MRE Do Apply

<€ : >




SA Prevention & Response: Strategy

Strategy

Coordination and
of services,
resources and
expertise

y

Quickly
investigate and
adjudicate

y

Multi-disciplinary
approach to case
management

y

Provide victim
care and enforce
victim rights

Lines of Effort

Victim Care

A coordinated, consistent and caring approach to victim care and
treatment across multiple disciplines (command, legal, medical, mental)

Justice

Administration of justice where allegations are efficiently and fairly
investigated, evaluated, and adjudicated

Education

A multi-disciplinary, comprehensive training program for commanders,
Soldiers, care providers, and the community

Respect and Dignity always

End State

Prevent Sexual
Assault by
destroying the
environment
and culture
that allows
perpetrators to
thrive ...
replaced with
an environment
of trust where
Sexual Assault
is understood,

reported, and
not tolerated.




Victim Care and Support



Victim Care and Support
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Victim Care
A Multi-Disciplinary Approach

SARC / VICTIM ADVOCATE

SPECIAL VICTIM COUNSEL Collaborate

Coordinate
COUNSELING SERVICES AcCross

LAW ENFORCEMENT / MCIO Disciplines
SVP / TC

* Provide Care from incident through adjudication (and beyond)
e Communication “hub” is often the prosecutor

[o—m>>

Unrestricted Investigation Preferral Referral Pre-Trial Trial & Post-Trial
Report Sentence

10



Fact Pattern — US v. Abbott

* This fact pattern was designed by the US Army Judge Advocate General’s Legal
Center and School to facilitate advocacy training for the Intermediate Trial
Advocacy Course (ITAC).

* The case is set in the fictional jurisdiction of the 54th Infantry Division at Fort
Atterbury, Indiana, and it represents a sexual assault consistent with current
offender and victim data. The materials are engineered to provide students with
realistic training using the UCMJ, Rules for Courts-Martial, and Military Rules of
Evidence, with emphasis on amendments made in the last several years.

* Normally in an investigation, a case will continue to develop over time.
However, this fact pattern is a snapshot in time and designed to generate
discussion. Purposefully, there are no dispositive facts, and minor discrepancies
in dates or other details that may exist are not intentional. Students should
focus on the substantive information contained in the case file, and on the
advocacy skills required during trial.
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Fact Pattern — US v. Abbott

e Victim 1 (Patterson)

Private (E-2)
20 years old

Assaulted by SGT in parking lot
of beer hall off post; vaginal
penetration; Accused claims
consent

Had been drinking

Reports approximately 1 week
later

SAFE report made
Mental health report
SVC Representation

e Victim 2 (Wells)

Private First Class
20 years old (time of assault)

Assaulted by same SGT one year
prior in same parking lot of
same beer hall; vaginal
penetration; Accused claims
consent

Had been drinking

Restricted report (unrestricted
when she hears of V1 attack).

SAFE report made at time of
assault

Mental health report
SVC Representation

12



What is a Sexual Offense?

Problem

The term “Sexual
Assault” is often
used broadly to

cover penetrative

and contact
offenses, or ALL
sex offenses

Sex Offender

Registration:
DODI 1325.07

Article 120
Article 120b
Article 120c
(except indecent
exposure)




A Typical Case — First Week
o>

Investigation Preferral Referral Pre-Trial Trial & Post-Trial
Sentence

Who is typically involved: Command; SANE; SARC; MCIO; SVC

Victim is given a Medical Forensic Exam (SAMFE), if timely report

SARC and/or VA talk to Victim, counsel, provide/offer services

Victim is offered SVC services

Victim is interviewed by MCIO (SVC can be present)

Command talks to Victim about safety / protective order

Victim may request “Expedited Transfer”

SVP/TC may talk to Victim

Command determines confinement/restriction/MPO for alleged perpetrator
Forms: SAMFE; DD Form 2910 (SARC); MCIO/Police Reports
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A Typical Case — Investigation

[h—>

Investigation /Preferral Referral Pre-Trial Trial & Post-Trial
Sentence

Unrestricted
Report

 MCIO/Police interview witnesses, collect evidence, work with SVP/TC

« Command ensures Victim safety (ongoing)

« BN Commander meets with Victim monthly (ongoing)

e Sexual Assault Review Board (SARB) (ongoing)

* Victim meets/communicates with SVC, SARC, and/or VA (ongoing)

* Victim is provided medical and/or behavioral health care (ongoing)

* Victim may ask for expedited transfer

e Victim may refuse to participate in the investigation (usually through SVC)
* Victim may be asked to meet with MCIO/Police or SVP/TC

e “Collateral Misconduct” (could implicate DC and SVC representation)
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A Typical Case — Disposition Decision,
Preferral and Referral

[h—>

Unrestricted Investigation \Preferral Referral / Pre-Trial  Trial & Post-Trial
Report Sentence

PC Determination: MCIO/Police ask for opine; Pros Memo

SVP and TC review investigation and evidence, communicate
with MCIO, and assess lawful disposition options

Victim can request civilian prosecution (new R.C.M. 306(e))
COMMAND Makes Disposition Decision

— Withholding policy requires SPCMCA/O-6 level

— Considers victim care and health (SARC/VA)

— Considers Victim input (SVC/SARC/VA/Subordinate commanders)
— Considers lawful disposition options (SVP/TC)
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Reporting and

Disposition Process:

Communication;
Checks and Balances

Medical or Mental:
Military or Civilian

¢ Call 911:

'T‘ SAFE Helpline
Friend

IG

SIA

UR
Report

Command

Chaplain
SARC/VA

Military or Civilian Investigation

MCIO only!

h Disposition Decision

Congress - Annual Report

Defense Secretary

Service Secretary

Court-Martial
or Forward

A

v

Disposition Authority
Withheld to SPCMCA / 0-6

Alternate Disposition:

* NJP

* Admin Action
* No Action
* Give to Lower Commander
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Disposition
Decision

Commander makes “Disposition Decision”

After investigation; restrictions considerations; and consult with SVP and MCIO

RCM 306
. Do Nothing
. Administrative Action
. NJP
. Forward for Court-Martial
. “"Forward” for Disposition




A Typical Case — Pre-Trial

Trial & Post-Trial
Sentence

Unrestricted Investigation Preferral Referral
Report

VWL assists Victim and other witnesses
* Victim is often interviewed by defense, TC and/or CID (with SVC)

 Motions are litigated:
— MRE 412 (Rape Shield)
— MRE 513 (Psychotherapist-Patient)
— MRE 514 (Victim Advocate-Victim)

* SVC may respond to motions or petition appellate court for relief

* Evidentiary issues/motions may result in alternate disposition (command)

e Accused may offer to plead guilty (command and SJA; stip of fact)

* Collateral misconduct decisions are often made

* |f civilian jurisdiction is requested, SVP/TC/SJA coordinate and get response




A Typical Case — Trial & Sentencing

o

Trial &
Sentence

Unrestricted Investigation Preferral Referral Pre-Trial Post-Trial

Report

* Victim interaction with SVC, SVP, TC, SARC ramp up

e SVC and victim may be present in courtroom

* Accused may request judge-alone (panel vs. judge-alone)

e If guilty plea, judge will conduct providence inquiry

e Judge will put findings and recommendations in record of trial

* If guilty finding, sentencing occurs immediately

e At sentencing, Victim can make unsworn statement (as can accused)
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A Typical Case — Post-Trial -

u

Unrestricted Investigation Preferral Referral Pre-Trial Trial &
Report Sentence

 ROT is produced (SJA)

* Victim provided DD Form 2704 (prisoner status)

* Victim is provided a copy of the ROT (as is accused)

* Victim may submit matters to be considered by the convening authority
* SJA provides recommendation and addendum

 Convening authority takes action (then through appellate process)

* Victim care continues:
— SARC and SARB track victim until providers say complete
— SVC representation will end at some point after post-trial is complete
— Mental and Behavioral healthcare continue as warranted
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Questions?

Slides for DAC-IPAD, 28 April 2017

The concepts and notes on the slides are the thoughts of the faculty alone and do not represent Army,
Marine or DoD policy positions.
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AGENT'S INVESTIGATIVE REPORT:
ROI: 0258-13-CID004-27665

About 0700, 22 December, 2015, SA HENDERSON received a call from 1SG Bradshaw,
A Co, BSB, 2BCT about a rape allegation. PV2 Sharon PATTERSON, A Co, BSB, 2BCT,
reported SGT William Abbott, B Co, BSB, 3BCT forcibly raped her on or about 16
December, 2015. About 0715, 22 December 15, SA HENDERSON advised PV2
PATTERSON about the Special Victims' Counsel Program. PV2 PATTERSON was
aware of the program and indicated she wanted her SVC, CPT R. STARR present during
the interview.

About 0730, 22 December 15, PV2 PATTERSON, SA HENDERSON interviewed PV2
PATTERSON wherein she stated SGT ABBOTT assaulted her at Fritzels
restaurant/bar on 16 December 2015. PV2 PATTERSON indicated SGT ABBOTT
forced PV2 PATTERSON into her car and forcibly pushed her down onto the backseat
of the car and forced sexual intercourse. PV2 PATTERSON indicated she banged her
foot against window attempting to get passerby attention but that SGT. ABBOTT
grabbed her ankle tight. PV2 PATTERSON indicated she was drinking that night prior
to the assault. PV2 Patterson indicated she had gone to the hospital on the evening of
16 December, 2015 and a SAFE kit was taken. PV2 PATTERSON indicated she
originally made a restricted report but has been traumatized by the event since then
and broke down yesterday in the parking lot of BLDG 124 ADC. She contacted her
SVC and decided to make an unrestricted report against SGT ABBOTT.

About 0815, 22 December 15, SA HENDERSON contacted SANE at Fort Atterbury
Army Hospital (FAAH) and confirmed a SAFE exam of PV2 PATTERSON on 11 July
15.

About 0830, 22 December 15, SA HENDERSON and BROWN contacted SGT
ABBOTT’s unit (B Co, 1st BSB, 2nd BDE, 54th ID) and requested SGT ABBOTT be
brought to CID for an interview.

At 0900, 22 December 15, SA HENDERSON advised SGT ABBOTT of his legal
rights, which he waived and provided a statement wherein he disclosed he engaged
in sexual intercourse with PV2 PATTERSON on the night of 16 December 15. SGT
ABBOTT stated he did not use physical force nor restraint with PV2 PATTERSON at
any time. ABBOTT indicated he knew PV2 PATTERSON. They had met some time
ago. SGT ABBOTT could not remember much about the events of 16 December,
2015 with respect to the assault of PV2 PATTERSON at Fritzels. He indicated any
sexual relations he would have had with PV2 PATTERSON would have been
consensual. He also indicated he did remember he was drunk that evening.

At the conclusion of the interview SA HENDERSON asked if SGT ABBOTT would
consent to a buccal swab. SGT ABBOTT signed a consent form where after SA
HENDERSON took the buccal swab from SGT ABBOTT then properly bagged and
tagged the swab in conformity with USACIL procedures.

About 1215 on 22 December 15, SA HENDERSON interviewed CPT Mitch
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AGENT'S INVESTIGATIVE REPORT:
ROI: 0258-13-CID004-27665

GREGGSON, (A CO, BSB, 2" BDE, 54 ID) who indicated he observed PV2
PATTERSON on 21 December 15, crumple to the ground near the parking lot behind
BLDG 124 ADC. He indicated he heard PV2 PATTERSON state “He raped me”
pointing in the direction of SGT ABBOTT. CPT GREGGSON indicated he called a
friend, CPT DORA MARX to come and bring PVT PATTERSON to hospital. PVT
PATTERSON would not speak to either on the way to the hospital.

About 1530, 22 December 15, SA HENDERSON interviewed PVT Melissa TOOMEY,
(B CO, 4t Battalion, 2BDB, 54" ID) PVT TOOMEY indicated that on 17 December 15,
she was in the shower area of the women’s gym at BLDG 124 ADC when she saw
PV2 PATTERSON, sobbing uncontrollably in the showers. PVT TOOMEY indicated
she asked PV2 PATTERSON what was wrong however PV2 PATTERSON kept
waving her off and would not respond. PVT TOOMEY stated she does not know PV2
PATTERSON very well and is acquainted with SGT ABBOTT.

About 1730, 22 December 15, SA HENDERSON went to Fritzels restaurant located at
1234 Dempster St. in Edinbugh, IN. to observe the crime scene. SA HENDERSON took
photos and sketched the parking lot and general surroundings.

About 2200, 22 December 15, SA HENDERSON interviewed PVT Natalie GRIFFIN,
indicating she came to CID as she had information on the ABBOTT case PVT
GRIFFIN indicated she believed PV2 PATTERSON and SGT ABBOTT had an on-
going relationship. PVT GRIFFIN indicated she had seen PV2 PATTERSON and SGT
ABBOTT on a previous occasion at Fritzels kissing and fondling one another near the
women’s bathrooms. She indicated that on 16 December 15, PVT GRIFFIN was at
Fritzels and observed SGT ABBOTT and PV2 PATTERSON in an embrace outside in
the parking lot of Fritzels. PVT GRIFFIN indicated she saw SGT ABBOTT and PV2
PATTERSON enter a car and that she did not observe any force used by SGT
ABBOTT.

About 1500, 23 December 15, SA HENDERSON obtained a copy of PV2
PATTERSON'’S Sexual Assault Forensics Examination (SAFE) report. SA
HENDERSON reviewed the report and interviewed Mr. JOE SMITH, who had provided
the forensic examination of PV2 PATTERSON. He explained that during the course of
this examination, patients are screened for signs and symptoms associated with STDs
and any other ilinesses. Mr. SMITH related, while undergoing a SAFE, patients are
questioned about any knowledge or history of STDs. Mr. Smith also stated that any
physical marks and/or abnormalities found in the patient are documented and
photographed as part of the examination.

About 0830, 27 December 15, SA HENDERSON contacted 1SG LACEWELL and
requested that SGT ABBOTT return to the CID office for a follow-up interview. 1SG
LACEWELL stated that he would personally escort SGT ABBOTT to the appointment.

About 0915, 27 December 15, SGT ABBOTT and 1SG LACEWELL arrived at the CID
2



AGENT'S INVESTIGATIVE REPORT:
ROI: 0258-13-CID004-27665

Office. SA HENDERSON reminded SGT ABBOTT of the rights advisement he was
given earlier and asked SGT ABBOTT if he understood his rights. SGT ABBOTT said
he did, and was interviewed by SA HENDERSON, making a second statement. SGT
ABBOTT then stated he had additional information about the events of 16 December 15.
SGT ABBOTT indicated that both he and PV2 PATTERSON had made a plan to meet at
Fritzels that evening. Once at Fritzels, PV2 PATTERSON began flirting with SGT
ABBOTT and they went outside for more privacy. SGT ABBOTT indicated they were
kissing outside PV2 PATTERSON’S car when PV2 PATTERSON indicated they should
move into the car for more privacy as people were walking past them in the parking lot.
SGT ABBOTT indicated that once in the car they became more intimate and without
removing any clothing had sexual intercourse. SGT ABBOTT indicated that he may
have grabbed onto PV2 PATTERSON'’S ankles during the sexual intercourse but PV2
PATTERSON seemed to enjoy that position. PVT PATTERSON did not wish to return
to Fritzels as she did not want anyone gossiping about her. SGT ABBOTT indicated that
he and PVT PATTERSON had texted each other and turned over his cell phone. SGT
ABBOTT stated the sexual intercourse between himself and PV2 PATTERSON was
entirely consensual.

About 1300, 27 December 15, SA HENDERSON updated CPT HARRISON on the
status of the investigation. CPT HARRISON coordinated a time to come to the CID
office and view the evidence. CPT HARRISON requested all SAFE reports be sent to
the United States Army Criminal Investigation Lab (USACIL) once collected.

About 1700, 27 DECEMBER 15, SA HENDERSON conducted a criminal history name
check of the United States Army Crime Records Center (USACRC) and National Crime
Information Center (NCIC), which revealed no derogatory information pertaining to SGT
ABBOTT.

About 04 January 16, SA HENDERSON received a phone call from SA Dave
WINFIELD, of Fort Richardson, CID indicating he had additional information
concerning SGT ABBOTT. SA WINFIELD indicated he had received a phone call
from PFC Dawn WELLS who indicated she wished to make a statement with respect
to a sexual assault committed by SGT ABBOTT on 13 January, 15. PFC WELLS
indicated to Winfield that she had heard about the assault on PV2 PATTERSON and
wished to come forward.

About 1130 on 6 January 16, SA HENDERSON interviewed SGT Robert LAMOTTA
regarding the events at Fritzels on 16 December 2016. SGT LAMOTTA indicated that
he was at Fritzels with PV2 PATTERSON and SGT ABBOTT on 16 December and
observed both PATTERSON and ABBOTT drinking and kissing. LAMOTTA further
noted that he had contacted PATTERSON in an attempt to “get her to back off her
charges” against ABBOTT. LAMOTTA provided a sworn statement.

About 1530 on 10 January 16, PFC WELLS (HHC, 4t ABCT 25 ID) made a statement
to SA WINFIELD at Fort Richardson, Alaska that on 13 January 15, when PFC
WELLS was stationed at Fort Atterbury she went to Fritzels that evening to celebrate a
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AGENT'S INVESTIGATIVE REPORT:
ROI: 0258-13-CID004-27665

birthday with friends. She indicated she had one glass of wine to drink and was
leaving the bar when SGT ABBOTT approached her. PFC WELLS indicated she did
not personally know SGT ABBOTT but he offered to buy her a drink. She indicated
she declined and left the bar. PFC WELLS indicated SGT ABBOTT followed her out
of Fritzels and forcibly grabbed her arm spinning her around. PFC WELLS indicated

SGT ABBOTT forcibly kissed her and forced her into her car. He then forced his penis
into her vagina over and over again. PFC PATTERSON stated it was very painful and
she had bruises on her legs for about a week thereafter. PFC WELLS indicated after
the assault SGT ABBOTT stated something like “thank you” or “you’re welcome” and
then returned to the bar. PFC WELLS indicated she filed a restricted report and was
assigned an SVC — CPT BEAGUL. Present at the taking of her statement was a
newly assigned SVC — CPT SPEARS.

About 0930 on 10 January 16, SGT ABBOTT arrived at the CID Office. SA
HENDERSON reminded SGT ABBOTT of the rights advisement he was given earlier
and asked SGT ABBOTT if he understood his rights. SGT ABBOTT said he did, and
was interviewed by SA HENDERSON, SGT ABBOTT indicated he knew PFC WELLS.
He indicated they worked together at FT. Atterbury in 2014-2015. He indicated that
sometime before Valentine’s Day of 2015, he saw her at Fritzels and bought her a drink.
She left before he could give it to her and he followed her outside. SGT ABBOTT
indicated, PFC WELLS had been flirting with him and when they got out to her car they
began kissing. SGT ABBOTT indicated they got into PFC WELLS car and continued to
kiss and fondle one another in the car which eventually led to having sexual intercourse.
SGT ABBOTT indicated he was wearing a condom and got rid of it at Fritzels when he
went back into the bar. SGT ABBOTT indicated PFC WELLS was enjoying the sexual
encounter and stated as much. SGT ABBOTT believed that PFC WELLS had a pretty
serious relationship with someone back home and did not want anyone to know about
what happened between herself and SGT ABBOTT.

About 1500, 10 January 16, SA HENDERSON obtained a copy of PV2 WELLS’ Sexual
Assault Forensics Examination (SAFE) report. SA HENDERSON reviewed the report
and interviewed Ms. Jane SMITH, who had provided the forensic examination of PV2
WELLS. She explained that during the course of this examination, patients are
screened for signs and symptoms associated with STDs and any other illnesses. Ms.
SMITH related, while undergoing a SAFE, patients are questioned about any knowledge
or history of STDs. Ms. Smith also stated that any physical marks and/or abnormalities
found in the patient are documented and photographed as part of the examination.

About 1400, 12 January 16, SA HENDERSON collected PFC WELLS’ and PV2
PATTERSON'’s SAFE kit from Mr. & Ms. SMITH.

About 1610, 14 January 16, SA HENDERSON packaged up all evidence collected and
all SAFE kits. SA HENDERSON then sent all items to USACIL for examination.

IHILAST ENTRY///



SWORN STATEMENT
For use of this form, see AR 190-45; the proponent agency is PMG.

PRIVACY ACT STATEMENT
AUTHORITY: Title 10, USC Section301; Title 5, USC Section2951; E.O. 9397 Social Security Number (SSN).

PRINCIPAL PURPOSE: To document potential criminal activity involving the U.S. Army, and to allow Army officials to maintain discipline,
law and order through investigation of complaints and incidents.

ROUTINE USES: Information provided may be further disclosed to federal, state, local, and foreign government law enforcement
agencies, prosecutors, courts, child protective services, victims, witnesses, the Department of Veterans Affairs, and
the Office of Personnel Management. Information provided may be used for determinations regarding judicial or
non-judicial punishment, other administrative disciplinary actions, security clearances, recruitment, retention,
placement, and other personnelactions.

DISCLOSURE: Disclosure of your SSN and other information is voluntary.

1. LOCATION 2. DATE (YYYYMMDD) 3. TIME 4. FILE NUMBER
FORT ATTERBURY, INDIANA 20XX1222 0730

5. LAST NAME, FIRST NAME, MIDDLE NAME 6. SSN 7. GRADE/STATUS
PV2 PATTERSON, SHARON, V. 000-98-7654

8. ORGANIZATION OR ADDRESS
C Company, 4th Battalion, 28th Infantry Regiment, 2nd Brigade, 54th Infantry Division, Fort Atterbury, IN

9.

; PV2 SHARON PATTERSON , WANT TO MAKE THE FOLLOWING STATEMENT UNDER OATH:

I am assigned to Company C, 41 Battalion, 28" Infantry Regiment, 2" Brigade, 54" Infantry Division,
Fort Atterbury, IN. This is my first assignment in the Army. Ihave been here about 5-6 months.

On Wednesday, December 16, 20(-1), I went to Fritzels Beer Hall, about a mile outside Fort
Atterbury. I went with several of my fellow C Company. We all climbed in two or three cars and headed
out. I drove one of the cars. Once we got there, | had a couple drinks, mostly beers, they had some kind of
special. I can’t remember how many I had, maybe 3 or 4. One of the guys was buying shots. We were
celebrating something or other. Iknow I had at least 2 shots. I was kinda drunk but I completely snapped
out of it once SGT ABBOTT started attacking me.

We were there for about an hour when I saw SGT ABBOTT. He was with a couple of friends and they
called me and another girl over. We started talking and SGT ABBOTT was mostly talking to me. I had
seen him at Fritzels before. Last time I was at Fritzels was about two weeks ago and SGT ABBOTT and I
got friendly and we started kissing near the bathrooms. I really hadn’t talked to him since but when he
called me over this time, I admit I was interested.

SGT ABBOTT asked if I wanted to go outside and I said I did. He took my hand and we walked out
to the back parking lot. He walked me over to a car and leaned up against it and started kissing me. That
was ok but then he asked me to get into the car. I wasn’t really good with that but I did it anyway. People
were walking by and I guess he wanted more privacy. So I got in the car.

(CONTINUED)
11. INITIALS OF PERSON MAKING STATEMENT
SP PAGE 1 OF __ 3  PAGES
ADDITIONAL PAGES MUST CONTAIN THE HEADING "STATEMENT OF TAKEN AT DATED

THE BOTTOM OF EACH ADDITIONAL PAGE MUST BEAR THE INITIALS OF THE PERSON MAKING THE STATEMENT, AND PAGE NUMBER
MUST BE INDICATED.

DA FORM 2823, NOV 2006 DA FORM 2823, DEC 1998, IS OBSOLETE APD V1.00



USE THISPAGE IF NEEDED. IF THIS PAGE IS NOT NEEDED, PLEASE PROCEED TO FINAL PAGE OF THIS FORM.

STATEMENT OF PV2 PATTERSON, SHARON  TAKEN AT FORT ATTERBURY CID OFFICE DATED 20XX1222

9. STATEMENT (Continued)

Once we got in the car he started kissing me again which was ok but then he started feeling on me.
He started grabbing my breasts and I pushed him away. He also was pulling up my skirt. I told him: “Wait
a minute — things are going too fast.” He tried to kiss me again but this time I tried to avoid him by moving
my face away from him. He stopped for a minute and asked me what was wrong. I told him: “This is not
what [ want,” but he said; “Yeah, but this is what I want and you know you want it too.”

He then forced my legs open and sexually assaulted me. He was on top of me and I couldn’t get out
from under him. I felt totally trapped. He was really strong and forceful. I tried to bang my foot on the
window but I don’t think anyone heard me. Ikept banging my foot and he just grabbed it and I couldn’t do
it anymore. He put his penis in my vagina. It really hurt. He kept jabbing at me — he wouldn’t stop. I don’t
think he was wearing a condom. [ tried to pull my legs together but he’s way stronger than me.

After he was done, he pulled me out of the car and headed over to the bar. He looked over his
shoulder and said: “you coming?” Like nothing happened. I started crying, ran to my car and left. Ididn’t
tell anyone. I was totally embarrassed. I don’t know how the rest of the crew got home. It was kind of a
blur.

I know people saw me kissing him at Fritzels that one night by the bathrooms. I avoided SGT
ABBOTT as much as I could. He tried to text me a couple of times, but I didn’t answer. I think I deleted
all his messages.

The next day I broke down in the shower. I just couldn’t stop crying. PVT TOOMEY asked me
what was wrong. I told her nothing was wrong but I got dressed and went straight to the SARC office and
told them what happened. They asked whether I wanted to make a restricted or unrestricted report at that
time. Ireally didn’t understand too much but I wanted the least amount of people to know as possible.
They gave me some names of people I could talk to but I never went. I was still really upset.

I did go to the hospital and they examined me and I showed them the bruise around my ankle where

SGT ABBOTT had grabbed me. I remember I was still sore from the assault. I told them everything I’'m
telling you.

(CONTINUED)

INITIALS OF PERSON MAKING STATEMENT s?
PAGE 2 OF 3 PAGES
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STATEMENTOF PV2 PATTERSON. SHARON. V TAKEN AT FORT ATTERBURY CID
OFFICE DATED 20XX1222

STATEMENT (Continued)

Maybe a week after that I saw SGT ABBOTT walking to his car out of uniform. It reminded me of
that night he assaulted me. I broke down right there and started crying and crying. Some other soldier
came by. [ didn’t know him. I pointed out SGT ABBOTT and told him SGT ABBOTT had raped me. He
was asking me a bunch of questions, but I couldn’t answer him. He called someone on the phone and a
couple of minutes later a female soldier came in her car. I didn’t know her either.

They both took me to the hospital. I told them I already went to the hospital, but they just dropped
me off there. I guess I wasn’t making too much sense. My foot and ankle were bruised pretty bad but I

didn’t take any pictures. I guess I should have.

I finally called CPT Renae Starr, and we came to CID to make a full report. I want CPT Starr to be
with me during this interview.

(END OF STATEMENT)

AFFIDAVIT
, PV2 PATTERSON, SHARON, V HAVE READ OR HAVE HAD READ TO ME THIS STATEMENT
WHICH BEGINS ON PAGE 1, AND ENDS ON PAGE 3 . TFULLY UNDERSTAND THE CONTENTS OF THE ENTIRE STATEMENT MADE

BY ME. THE STATEMENT IS TRUE. I HAVE INITIALED ALL CORRECTIONS AND HAVE INITIALED THE BOTTOM OF EACH PAGE
CONTAINING THE STATEMENT. [ HAVE MADE THIS STATEMENT FREELY WITHOUT HOPE OF BENEFIT OR REWARD, WITHOUT
THREAT OF PUNISHMENT, AND WITHOUT COERCION, UNLAWFUL INFLUENCE, OR UNLAWFUL INDUCEMENT.

SEARONTY. PATTIERSON

(Signature of Person Making Statement)

WITNESSES: Subscribed and sworn to before me, a person authorized by law to
20&25 g administer oaths, this &day of DECEMBER S 20XX
toae at Fort Atterbury, IN
i %‘M/ff
ORGANIZATION OR ADDRESS (Signature of Person Administering Oath)
USACID William Henderson
Fort Atterbury, IN (Typed Name of Person Administering Oath)
Article 136(b)(4), UCMJ
ORGANIZATION OR ADDRESS (Authority To Administer Oaths)

S P PAGE 3 OF 3  PAGES
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RIGHTS WARNING PROCEDURE/WAIVER CERTIFICATE
For use of this form, see AR 190-30; the proponent agency is ODCSOPS

DATA REQUIRED BY THE PRIVACY ACT

AUTHORITY: Title 10, United States Code, Section 3012(g)
PRINCIPAL PURPOSE: To provide commanders and law enforcement officials with means by which information may be accurately identified.
ROUTINE USES: Your Social Security Number is used as an additional/alternate means of identification to facilitate filing and retrieval.
DISCLOSURE: Disclosure of your Social Security Number is voluntary.
1. LOCATION 2. DATE 3. TIME 4. FILE NO.
BLDG 400, 54TH MP DET (CID), FORT ATTERBURY, IN 22 Dec 2015 0900
5. NAME (Last, First, Ml) 8. ORGANIZATION OR ADDRESS
ABBOTT, WILLIAM C. B CO, BSB, 3rd BDE
6. SSN 7. GRADE/STATUS 54th INFANTRY DIVISION

000-11-2222 E5/AD FORT ATTERBURY, IN

PART | - RIGHTS WAIVER/NON-WAIVER CERTIFICATE

Section A. Rights

The investigator whose name appears below told me that he/she is with the United States Army CRIMINAL INVESTIGATION COMMAND

and wanted to question me about the following offense(s) of which | am

suspected/accused: Rape

Before he/she asked me any questions about the offense(s), however, he/she made it clear to me that | have the following rights:

1. 1 do not have to answer any question or say anything. (;)P*

2. Anything | say or do can be used as evidence against me in a criminal trial. (ZJP‘

3. (For personnel subject to the UCMJ) | have the right to talk privately to a lawyer before, during, and after questioning and to have a lawyer present with me
during questioning. This lawyer can be a civilian lawyer | arrange for at no expense to the Government or a military lawyer detailed for me at no expense to me,
or both.

QDP\ -or-
(For civilians not subject to the UCMJ) | have the right to talk privately to a lawyer before, during, and after questioning and to have a lawyer present with
me during questioning. | understand that this lawyer can be one that | arrange for at my own expense, or if | cannot afford a lawyer and want one, a lawyer
will be appointed for me before any questioning begins.

4. If I am now willing to discuss the offense(s) under investigation, with or without a lawyer present, | have a right to stop answering questions at any time, or
speak privately with a lawyer before answering further, even if | sign the waiver below. (})P\

5. COMMENTS (Continue on reverse side)

I have/have not consulted with an attorney within the last 30 days.

Section B. Waiver

| understand my rights as stated above. | am now willing to discuss the offense(s) under investigation and make a statement without talking to a lawyer first and
without having a lawyer present with me.

WITNESSES (If available) 3. SIGNATURE OF INTERVIEWEE
ot o BUL Abbott
b. ORGANIZATION OR ADDRESS AND PHONE 4. SIGNATURE OF INVESTIGATOR
54th MP DET (CID)

FORT ATTERBURY, IN

2a.  NAME (Type or Print) 5. TYPED NAME OF INVESTIGATOR
WILLIAM HENDERSON

b. ORGANIZATION OR ADDRESS AND PHONE 6. ORGANIZATION OF INVESTIGATOR
54th MP DET (CID)
FORT ATTERBURY, IN

Section C. Non-waiver

1. | do not want to give up my rights

[] Iwanta lawyer L] I do not want to be questioned or say anything

2. SIGNATURE OF INTERVIEWEE

ATTACH THIS WAIVER CERTIFICATE TO ANY SWORN STATEMENT (DA FORM 2823) SUBSEQUENTLY EXECUTED BY THE SUSPECT/ACCUSED

DA FORM 3881, NOV 1989 EDITION OF NOV 84 IS OBSOLETE APD PE Vv2.01ES



PART Il - RIGHTS WARNING PROCEDURE

THE WARNING

1. WARNING - Inform the suspect/accused of:
a. Your official position.
b. Nature of offense(s).
c. The fact that he/she is a suspect/accused.
2. RIGHTS - Advise the suspect/accused of his/her rights as follows:
"Before | ask you any questions, you must understand your rights."
"You do not have to answer my questions or say anything."
b. "Anything you say or do can be used as evidence against you in a
criminal trial."
c. (For personnel subject to the UCMJ) "You have the right to talk
privately to a lawyer before, during, and after questioning and to
have a lawyer present with you during questioning. This lawyer

can be a civilian you arrange for at no expense to the Government or a military
lawyer detailed for you at no expense to you, or both."

~or-
(For civilians not subject to the UCMJ) You have the right to talk privately to a
lawyer before, during, and after questioning and to have a lawyer present with
you during questioning. This lawyer can be one you arrange for at your own
expense, or if you cannot afford a lawyer and want one, a lawyer will be
appointed for you before any questioning begins."

d. "I you are now willing to discuss the offense(s) under investigation,
with or without a lawyer present, you have a right to stop answering
questions at any time, or speak privately with a lawyer before
answering further, even if you sign a waiver certificate."

Make certain the suspect/accused fully understands his/her rights.

THE WAIVER

"Do you understand your rights?"

(If the suspect/accused says "no," determine what is not understood, and if
necessary repeat the appropriate rights advisement. If the suspect/accused
says "yes," ask the following question.)

"Have you ever requested a lawyer after being read your rights?"

(If the suspect/accused says "yes," find out when and where. If the request
was recent (i.e., fewer than 30 days ago), obtain legal advice whether to
continue the interrogation. If the suspect/accused says "no," or if the prior
request was not recent, ask him/her the following question.)

"Do you want a lawyer at this time?"
(If the suspect/accused says "yes," stop the questioning until he/she has a
lawyer. If the suspect/accused says "no," ask him/her the following question.)

"At this time, are you willing to discuss the offense(s) under investigation and
make a statement without talking to a lawyer and without having a lawyer
present with you?" (If the suspect/accused says "no," stop the interview and
have him/her read and sign the non-waiver section of the waiver certificate on
the other side of this form. If the suspect/accused says "yes," have him/her
read and sign the waiver section of the waiver certificate on the other side of
this form.)

SPECIAL INSTRUCTIONS

WHEN SUSPECT/ACCUSED REFUSES TO SIGN WAIVER CERTIFICATE: If the
suspect/accused orally waives his/her rights but refuses to sign the waiver
certificate, you may proceed with the questioning. Make notations on the

waiver certificate to the effect that he/she has stated that he/she understands
his/her rights, does not want a lawyer, wants to discuss the offense(s) under
investigation, and refuses to sign the waiver certificate.

IF WAIVER CERTIFICATE CANNOT BE COMPLETED IMMEDIATELY: In all
cases the waiver certificate must be completed as soon as possible. Every
effort should be made to complete the waiver certificate before any
questioning begins. If the waiver certificate cannot be completed at once, as
in the case of street interrogation, completion may be temporarily postponed.
Notes should be kept on the circumstances.

PRIOR INCRIMINATING STATEMENTS:
1. If the supsect/accused has made spontaneous incriminating
statements before being properly advised of his/her rights he/she should
be told that such statements do not obligate him/her to answer further
questions.

2. If the suspect/accused was questioned as such either without being
advised of his/her rights or some question exists as to the propriety of the
first statement, the accused must be so advised. The office of the serving
Staff Judge Advocate should be contacted for assistance in drafting the
proper rights advisal.

NOTE: If 1 or 2 applies, the fact that the suspect/accused was advised

accordingly should be noted in the comment section on the waiver

certificate and initialed by the suspect/accused.

WHEN SUSPECT/ACCUSED DISPLAYS INDECISION ON EXERCISING HIS OR
HER RIGHTS DURING THE INTERROGATION PROCESS: If during the
interrogation, the suspect displays indecision about requesting counsel (for
example, "Maybe | should get a lawyer."), further questioning must cease
immediately. At that point, you may question the suspect/accused only
concerning whether he or she desires to waive counsel. The questioning may
not be utilized to discourage a suspect/accused from exercising his/her rights.
(For example, do not make such comments as "If you didn't do anything

wrong, you shouldn't need an attorney.")

COMMENTS (Continued)
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SWORN STATEMENT
For use of this form, see AR 190-45; the proponent agency is PMG.

PRIVACY ACT STATEMENT
AUTHORITY: Title 10, USC Section301; Title 5, USC Section2951; E.O. 9397 Social Security Number (SSN).

PRINCIPAL PURPOSE: To document potential criminal activity involving the U.S. Army, and to allow Army officials to maintain discipline,
law and order through investigation of complaints and incidents.

ROUTINE USES: Information provided may be further disclosed to federal, state, local, and foreign government law enforcement
agencies, prosecutors, courts, child protective services, victims, witnesses, the Department of Veterans Affairs, and
the Office of Personnel Management. Information provided may be used for determinations regarding judicial or
non-judicial punishment, other administrative disciplinary actions, security clearances, recruitment, retention,
placement, and other personnelactions.

DISCLOSURE: Disclosure of your SSN and other information is voluntary.

1. LOCATION 2. DATE (YYYYMMDD) 3. TIME 4. FILE NUMBER
FORT ATTERBURY, INDIANA 20151222 0900

5. LAST NAME, FIRST NAME, MIDDLE NAME 6. SSN 7. GRADE/STATUS
SGT ABBOTT, WILLIAM. C 000-11-2222 E-5/AD

8. ORGANIZATION OR ADDRESS
B Company, 1st Battalion, 15th Infantry Division, 2nd Brigade, 54th Infantry Division, Fort Atterbury, IN

9.

. SGT William C. Abbott , WANT TO MAKE THE FOLLOWING STATEMENT UNDER OATH:

I am assigned to Company B, 1% Battalion, 15" Infantry Division, 2" Brigade, 54 Infantry Division, Fort Atterbury,
IN. I have been stationed at Fort Atterbury for 10 months. I have been in the Army for just over 6 years and this is
my second duty assignment. Prior to this assignment, I was in the 101*".

. Do you know PV2 PATTERSON?

. Ido

. How do you know her?

. I met her a while ago.

When?

A few months ago — I met her at a BBQ.
How would you describe your relationship?
Good. No problems.

When was the last time you spoke to her?
Well, we texted a few days ago.

Do you still have the texts?

I think so, yeah, here it is.

Now when is the last time you saw PV2 PATTERSON in person?

CrOorOroro PO PO

(CONTINUED)

11. INITIALS OF N MAKING STATEMENT
%%S;g PAGE 1 OF 3 PAGES

ADDITIONAL PAGES MUST CONTAIN THE HEADING "STATEMENT OF TAKEN AT DATED

THE BOTTOM OF EACH ADDITIONAL PAGE MUST BEAR THE INITIALS OF THE PERSON MAKING THE STATEMENT, AND PAGE NUMBER
MUST BE INDICATED.
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USE THISPAGE IF NEEDED. IF THIS PAGE IS NOT NEEDED, PLEASE PROCEED TO FINAL PAGE OF THIS FORM.

STATEMENT OF SGT ABBOTT WILLIAM C TAKEN AT FORT ATTERBURY CID OFFICE DATED 20151222

9. STATEMENT (Continued)

About a week ago.

Where was that?

At a place just down the road — Fritzels
What happened?

. I'really don’t remember much. We were both there. I was drinking.

. Who was there with you?

. Nobody. I don’t think. I really don’t remember too much about that night. It wasn’t anything special.
Were you with PV2 Patterson?

Well, she was there. I do remember that. I don’t think we came together or left together for that matter.
Did you ever go outside with PV2 Patterson?

I might have, I honestly can’t recall, it’s been a while.

Did you ever have sex with Pv2 Patterson?

That night?

Yes.

I might have. I honestly don’t remember. I know we had sex once or twice.
Can you tell me when that was?

Once was in my car and once when we first met — at a BBQ or something.
Can you tell me about what happened at the BBQ?

. I don’t know exactly when but it was the first time I met her. She was really coming onto me and we
ooked up.

Where did that occur?

I don’t really remember. Maybe at my place. Maybe in the car?

Can you tell me about the second time?

I just remember we had sex in my car. I don’t know when that was exactly.
Could it be about a month ago?

Yeah, it could. I just can’t remember.

What happened?

I don’t know. I’m not sure how we got there. It might have been at Fritzels.
Was it the last time you saw her?

It might have been. That sounds about right.

What happened in your car?

Well, we had sex. I’m pretty sure. It’s all a blur really. I’d been drinking
How much had you been drinking?

I don’t really know — a lot — mostly beers but probably shots too.

Can you tell me how much you had?

Not really. Enough. A lot. Probably overserved.

POPOPOPOPROPROPROPREPROPROPROPROPRLPRPLO> O >0 >

(CONTINUED)
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STATEMENTOF SGT ABBOTT., WILLIAM. C TAKEN AT FORT ATTERBURY CID OFFICE DATED _
20151222 .

STATEMENT (Continued)

Q. Can you remember anything specific about that night?

A. What night?

Q. December 16, the night at Fritzels and your interaction with PV2 Patterson.
A. I don’t really remember if we actually did have sex that night. I know we probably did but I just don’t
know when. Either way is was all consensual. That much I do know. I was pretty drunk.
Q. Can you remember anything else about any contact you had with PV2 Patterson?

A. Sorry, no.

Q. Is there anything else you can tell us about the night of December 16, 2015?

A. No, that’s all I can remember right now.

(END OF STATEMENT)

AFFIDAVIT

., SGT ABBOTT, WILLIAM C. HAVE READ OR HAVE HAD READ TO ME THIS STATEMENT
WHICH BEGINS ON PAGE 1, AND ENDS ON PAGE 3 . TFULLY UNDERSTAND THE CONTENTS OF THE ENTIRE STATEMENT MADE
BY ME. THE STATEMENT IS TRUE. [ HAVE INITIALED ALL CORRECTIONS AND HAVE INITIALED THE BOTTOM OF EACH PAGE
CONTAINING THE STATEMENT. [ HAVE MADE THIS STATEMENT FREELY WITHOUT HOPE OF BENEFIT OR REWARD, WITHOUT

THREAT OF PUNISHMENT, AND WITHOUT COERCION, UNLAWFUL INFLUENCE, OR UNLAWFUL INDUCEMENT.

William C. Abbott

(Signature of Person Making Statement)

WITNESSES: Subscribed and sworn to before me, a person authorized by law to
20&25 g administer oaths, this & day of DECEMBER ) 2015
toae at Fort Atterbury, IN

i %‘M/ff
ORGANIZATION OR ADDRESS (Signature of Person Administering Oath)
USACID William Henderson
Fort Atterbury, IN (Typed Name of Person Administering Oath)

Article 136(b)(4), UCMJ
ORGANIZATION OR ADDRESS (Authority To Administer Oaths)

WCA

PAGE 3 OF 3  PAGES

DA FORM 2823, NOV 2006 APD V1.00






SWORN STATEMENT
For use of this form, see AR 190-45; the proponent agency is PMG.

PRIVACY ACT STATEMENT
AUTHORITY: Title 10, USC Section301; Title 5, USC Section2951; E.O. 9397 Social Security Number (SSN).

PRINCIPAL PURPOSE: To document potential criminal activity involving the U.S. Army, and to allow Army officials to maintain discipline,
law and order through investigation of complaints and incidents.

ROUTINE USES: Information provided may be further disclosed to federal, state, local, and foreign government law enforcement
agencies, prosecutors, courts, child protective services, victims, witnesses, the Department of Veterans Affairs, and
the Office of Personnel Management. Information provided may be used for determinations regarding judicial or
non-judicial punishment, other administrative disciplinary actions, security clearances, recruitment, retention,
placement, and other personnelactions.

DISCLOSURE: Disclosure of your SSN and other information is voluntary.

1. LOCATION 2. DATE (YYYYMMDD) 3. TIME 4. FILE NUMBER
FORT ATTERBURY, INDIANA 20151227 0930

5. LAST NAME, FIRST NAME, MIDDLE NAME 6. SSN 7. GRADE/STATUS
SGT ABBOTT, WILLIAM. C 000-11-2222 E-5/AD

8. ORGANIZATION OR ADDRESS
B Company, 1st Battalion, 15th Infantry Division, 2nd Brigade, 54th Infantry Division, Fort Atterbury, IN

9.

. SGT William C. Abbott , WANT TO MAKE THE FOLLOWING STATEMENT UNDER OATH:

Since my last statement of 22 December, 2015, I’ve had an opportunity to think about my actions
concerning the night of 16 December 2015 and before as to my relationship and interactions with PV2
Patterson.

I know PV2 PATTERSON. Imet her at a BBQ when she first got to Fort Atterbury. She’s like
second cousins or something with one of the Specialists in my squad. She was part of Charlie Company, 4-
28. PV2 PATTERSON and I also partied together both on base and off base. PV2 PATTERSON and |
began a romantic type relationship in July, 2015. I found her attractive and I think that was the same for her.
She constantly complimented me on my fitness and the way I looked in and out of uniform. That’s what she
said: “I like seeing you in and out of uniform, if you know what [ mean.” That was one of the first things
she said to me.

We got together a couple of times, mostly at Fritzels. We texted back and forth. But we were never
able to hook up, until that night, December 16, 2015. I know I said before that we might have hooked up the
first day I met PV2 PATTERSON at the BBQ but that wasn’t her. We did kiss a couple times before and
maybe some other stuff, but no sex.

On December 16, 2015, I texted her I would be at Fritzels that night and that I really wanted to see
her. I never heard back from her but she came to the bar that night, with some of her friends. Right away

she come up to me and we started flirting. She looked really good.
(CONTINUED)

11. INITIALS OF N MAKING STATEMENT
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STATEMENT OF SGT ABBOTT WILLIAM C TAKEN AT FORT ATTERBURY CID OFFICE DATED 20151227

9. STATEMENT (Continued)

I asked her if she wanted to go outside. She agreed. She grabbed my hand and we headed for
my car. We started kissing but people were walking by and she said she wanted to go somewhere more
private. We were leaning up against my car so I suggested we go in my car. She agreed and once we got
inside she was all over me. It got pretty intense and we ended up having sex. Neither one of us really had
our clothes off, we just got to it. She seemed to be enjoying it. She never said “stop,” or “quit it” or “I don’t
think this is a good idea” or anything like that. She wanted it as much as I did.

I didn’t really know I was doing anything wrong by getting involved with PV2 PATTERSON. She
was from another Company. We were both caught up in the moment. She was unmarried, I was unmarried,
and we were both attracted to each other. No, I didn’t wear a condom, but she didn’t seem to mind. She
never said anything about it.

After we had sex, I asked her if she wanted to go back into Fritzels with me. She said no — she didn’t
want anyone to start gossiping about us and she said she had enough to drink.

I might have grabbed her legs when we were in the backseat having sex. PV2 Patterson was not
banging on the window with her foot. She was not trying to draw any attention to us in the car. We got in
the car for privacy.

I told her I would call or text her the next day and we would set something up for next week. She
said that would be great and she took off. I went back into the bar and drank another beer or two with the
guys I came there with. No one asked me anything at the bar about PV2 PATTERSON. To tell you the
truth, I don’t think anyone really missed us.

I texted PV2 PATTERSON the very next day and the day after but she never got back with me. I
saw her a couple of times during the next two weeks, but it seemed like as soon as I started walking up to
her she took off. I figured she found someone new. I never actually talked to her again after that night. I
did not rape her, though.

(CONTINUED)
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STATEMENTOF SGT ABBOTT., WILLIAM. C TAKEN AT FORT ATTERBURY CID OFFICE DATED _
20151227 .

STATEMENT (Continued)

That night of December 16, 2015, I probably had 5-6 beers and a couple shots before PV2
PATTERSON and I went out to my car. She looked a little buzzed but not really drunk — just happy and
flirty. We kissed, I think I felt her breasts, but really, we never took off our clothes. I did not rape PV2
PATTERSON. Idid not.

(END OF STATEMENT)

AFFIDAVIT

., SGT ABBOTT, WILLIAM C. HAVE READ OR HAVE HAD READ TO ME THIS STATEMENT
WHICH BEGINS ON PAGE 1, AND ENDS ON PAGE 3 . TFULLY UNDERSTAND THE CONTENTS OF THE ENTIRE STATEMENT MADE
BY ME. THE STATEMENT IS TRUE. [ HAVE INITIALED ALL CORRECTIONS AND HAVE INITIALED THE BOTTOM OF EACH PAGE
CONTAINING THE STATEMENT. [ HAVE MADE THIS STATEMENT FREELY WITHOUT HOPE OF BENEFIT OR REWARD, WITHOUT

THREAT OF PUNISHMENT, AND WITHOUT COERCION, UNLAWFUL INFLUENCE, OR UNLAWFUL INDUCEMENT.
William C. Abbott

(Signature of Person Making Statement)

WITNESSES: Subscribed and sworn to before me, a person authorized by law to
20&25 g administer oaths, this &day of December ) 2015
toae at Fort Atterbury, IN

i %‘M/ff
ORGANIZATION OR ADDRESS (Signature of Person Administering Oath)
USACID William Henderson
Fort Atterbury, IN (Typed Name of Person Administering Oath)

Article 136(b)(4), UCMJ
ORGANIZATION OR ADDRESS (Authority To Administer Oaths)

WCA
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D. PATIENT CONSENT

/

1. lunderstand that the Sexual Assault Forensic Examination y{ YES
(also known as a "SAFE") that | am about to undergo is
optional. When ! give my consent, a healthcare NO
professional may examine me to find and collect evidence
of an assault. {understand that as part of the examination, {Initial)

the provider can callect specimens to include my hair, urine
andfor blood, both now and at a later date, if necessary.

il

Pationt Identificatish

v {Initial)
. . - . YES
2. | understand that | may withdraw my consent at any time for any portion of the examination and that it ‘/ .
will not impact my right to medical care. NO
/(
e (Initial}
3. 1 understand that collection of evidence may include photographing injuries and that these photographs B =8
may include the genital area. |:I NO
{Initial)
4. | understand that samples of my blood andfor urine may need to be tested for drugs as part of my
treatment. | also understand that testing for drugs will also show prescriptions, other drugs, and YES
alcohol that | have voluntarily consumed. | understand that iltegai drugs or alcohol {if | am under
age 21) in my body could be used to show that | engaged in misconduct if | am a Service member. D NO
| consent to this testing and the release of the resuit to taw enforcement.
{initial)
5. | understand that some of the information that 1 provide may be collected for health and forensic \/4 s
purposes and provided to health authorities and other qualified persons for a valid educational or
scientific interest and/or epidemiological studies. However, none of my personally identifying data I:I NO
{name, patient identification number, etc.) will be disclosed for these purposes.
{initial)
YES
6. | hersby consent to a sexual assault medical forensic examination {SAFE).
NG
{Initial)
7. If | have elected to make an Unrestricted Report, | understand and consent to the release of my records VES '
and all evidence collected from this exam to law enforcement. NO N / 14
//
]/ 7 (Initiaf)
8. If | have elected to make a Restricted Report, | understand that my records and all evidence collacted . YES
should not be reviewed or tested unless | choose to convert to an Unrestricted Report. ] MO
%a. PATIENT NATURE b. DATE c. TIME
(YYYYIMMDD)
; < ;M, /Dis1 a1 |20k
10. PATIENT PARENT OR GUARDIAN (if appticable)
a. 5IGNATURE b. ADDRESS (/f different from patient) (include ZIP Code) c. DATE d. TIME
(YYYYAMDD)
1. WITNESS TO PATIENT SIGNATURE
a. SIGNATURE b. ADDRESS (include ZIF Cote) c. DATE d. TIME
(YYYY/MMDD)

DD FOR@ 2911, SEP 2011

Page 2 of 14 Pages














































DEPARTMENT OF THE ARMY
54TH INFANTRY DIVISION AND FORT ATTERBURY
1972 ABBEY ROAD
FORT ATTERBURY, IN 46124

AFZA-JA-LA 22 December 2015

MEMORANDUM FOR

Criminal Investigation Division
Chief of Justice

Senior Defense Counsel
Victim’s Command

SUBJECT: Notification of Representation of PV Sharon Patterson

1. I am the Special Victim Counsel for PV2 Sharon Patterson. As you know, my client has
specific rights during any investigation and subsequent court-martial. My goal is to
represent PV2 Patterson’s interests throughout the investigative and judicial

processes and ensure that her rights are protected.

2. | will be present with PV2 Patterson when she meets with trial counsel, defense counsel,
and investigators. | plan to appear for and with her at all hearings or court-martial
proceedings.

3. Please do not contact my client directly. As PV2 Patterson’s legal representative, |
request that you coordinate all contact and communication with her through me. Should
you need to set up a meeting or interview with my client, | will facilitate her participation
should she so desire.

4. Please contact me any time that you need to do so. | can be reached by phone at
(555) 324-3395 or (555) 867-5309 or via email at renae.starr77.mil@mail.mil.

Renae Stourr

Renae Starr
CPT, JA
Special Victim Counsel






NOTIFICATION OF SPECIAL VICTIM COUNSEL SERVICES

l, (%Wg,, Lattoreon , have been advised of my right to consult
with a Special Victim Counsel (SVC) provided by the Government at no cost to me.

| understand that the SVC’s mission is to provide victims with confidential legal
representation related to issues that may arise as a result of being sexually assaulted.

The SVC may provide the following services:
e Accompany to and advise client during interviews, examinations, hearings, and
court-martial proceedings
e Represent client in courts-martial as permitted by law
o Refer to Trial Defense Service for collateral misconduct, if necessary
e Advocate client’s interest with Government counsel on disposition options
e Assist client with post-trial submissions to include victim impact statements
e Advise client on collateral civil issues arising from the crime
¢ Provide other legal assistance services

| understand that | may speak with an SVC and elect representation at any time during
the legal, medical, or investigative process. At this time (initial in the applicable blank):

)( | want to speak to an SVC.

| do not want to speak to an SVC.
Shavon Palterson ,
22 Dec2015
(Signature of Victim) (Date)

Signature of SHARP/SARC/UVANWL/TC/CID

22 [ec 2075

(Date
You may contact the servicing SVC directly at any of the fo?lowing numbers:

54th ID and Fort Atterbury, IN:
e CPT Renae Starr — Office: (555) 324-3395, Mobile: (555) 867-5309

Notifying Official:
Return a copy of this signed form to CPT Renae Starr at renae.starr77.mil@mail.mil or to the
Legal Assistance Office, 2nd Floor, Soldier Support Center (Building #1984)







DEPARTMENT OF THE ARMY

54th INFANTRY DIVISION AND FORT ATTERBURY
1972 ABBEY ROAD
FORT ATTERBURY, IN 46124

December 22, 2015

SUBJECT: Special Victim Counsel Scope of Representation

Private Sharon Patterson
Room #105, Building #1775
Fort Atterbury, IN 46124
traci.vance95.mil@mail.mil

Dear Private Patterson,

| am an attorney licensed to practice law and serve as a Legal Assistance Attorney
with the United States Army. In that capacity, | will serve as your Special Victim
Counsel (SVC) and represent you with respect to issues that may arise as a result of
the assault. The purpose of this letter is to detail the scope of this representation.

1. Attorney-Client Confidentiality. Your privacy and your confidentiality is the most
important thing to me. With limited exceptions, | cannot share information you provide
to me with anyone else without your express permission. | may discuss your case with
my supervising attorneys or paralegals, but | will do so only if it is in furtherance of my
representation of you and the same rules of confidentiality apply to them.

2. Victim Rights. You have the following rights under 18 U.S.C. Sec. 3771 in any
federal court proceeding, including courts-martial:

The right to be treated with fairness and with respect for your dignity and privacy;
The right to be reasonably protected from the accused offender;

The right to be notified of court proceedings;

The right to be present at all public court proceedings related to the offense,
unless the court determines that your testimony would be materially affected if
you as the victim heard other testimony at the trial,

e The right to confer with the attorney for the government in the case;

e The right to available restitution;

e The right to information about the conviction, sentencing, imprisonment, and
release of the offender.

3. Special Victim Counsel Duties. As a SVC, | am able to represent you by
providing the following services:



e Accompany to and advise you during interviews, examinations, hearings, and
court-martial proceedings

Represent you in court-martial as permitted by law

Referral to Trial Defense Service for collateral misconduct, if necessary
Advocate your interest with Government counsel on disposition options
Assist you with post-trial submission to include victim impact statements
Advise you on collateral civil issues arising from the crime

Provide legal assistance services as needed

4. Termination of Representation. My representation of you will terminate upon
initial action by the Convening Authority should the case be referred to court-martial. In
the event that judicial action is not taken in your case, | will represent you until such time
as any action taken is completed. Of course, you may terminate my representation at
anytime.

5. Contact Information. Please feel free to contact me as indicated below.

CPT Renae Starr

54th Infantry Division and Fort Atterbury Legal Assistance Office
2nd Floor — Soldier Support Center (Building #1984)

Mailing Address: 1972 Abby Road, Fort Atterbury, IN 46124-5000
Office: (555) 324-3395

Mobile: (555) 867-5309

paula.mccartney77.mil@mail.mil

Renae Starr

Renae Starr
CPT, JA
Special Victim Counsel

| have read and understand the above letter describing the scope of representation. |
agree to these terms of representation.

5}1,@//‘01/1/?&111’@//}01/1/ 22 December 2015

Name of Client Date
















DEPARTMENT OF THE ARMY
HEADQUARTERS, 2ND BRIGADE, 54TH INFANTRY DIVISION
FORT ATTERBUY, INDIANA 46124-9000

AMJO-BC 8 April 2016
MEMORANDUM FOR MAJ Richard M. Gardner, HHC, 2nd Brigade, 54th Infantry Division,
Fort Atterbury, IN 46124-9000

SUBJECT: Appointment of Article 32(b) Preliminary Hearing Officer in the Case of United
States v. SGT William Abbott

1. You are hereby appointed as a Preliminary Hearing Officer (PHO) under Article 32(b) of the
Uniform Code of Military Justice (UCMJ) to inquire into the attached charges against:

SGT William Abbott, B Company, Brigade Support Battalion, 2nd Brigade, 54th Infantry
Division, Fort Atterbury, IN 46214

2. In accordance with Article 32(b), UCMJ, and Rule for Court-Martial (RCM) 405, Manual for
Courts-Martial (2012), the purpose of this hearing is to:

a. Determine whether there is probable cause to conclude that offenses have been committed
and whether the accused committed them,;

b. Determine whether a court-martial would have jurisdiction over the offense(s) and the
accused;

c. Consider whether the form of the charge(s) is/are proper; and
d. Make a recommendation as to the disposition of the charge(s).

3. This preliminary hearing takes precedence over all other duties, TDY, and leave. You should
be relieved of all duties that interfere with the prompt completion of the hearing. The hearing will
begin on 28 April 2016 at 0900 in the Fort Atterbury courtroom. If the accused or the accused’s
attorney cannot proceed on the selected date, you shall obtain a request for delay from the
accused’s counsel in writing and attach it to your report. To avoid delay, consider conducting the
hearing during the evening hours or on a weekend. You may approve a request for delay up to a
total of seven days from the initial seven (7) day suspense. Requests for delay beyond seven (7)
days must be submitted to me in writing through the Staff Judge Advocate or his designee.

4. Government representatives will be appointed by the Criminal Law Division, Office of the
Staff Judge Advocate (OSJA), 54th ID. The Government representatives are authorized to
participate in this case. The accused’s counsel will be detailed by the Senior Defense Counsel,
Trial Defense Service. Both of these parties play an adversarial role in the proceedings.



AETS-SBQ-CO
SUBJECT: Appointment of Article 32(b) Preliminary Hearing Officer in the Case of United
States v. SGT William Abbott

Therefore, you should avoid discussing the merits of the case with either party outside formal
sessions where all parties have the opportunity to be heard.

5. Your clerical and administrative support will be provided by the Military Justice Section,
OSJA, 54th ID. Inform them of the date, time, and location of the hearing and a notification
memorandum will be prepared for your signature. You will forward the notification to the
accused through the respective unit commander to ensure that the unit commander is aware of the
time and location of the hearing, thereby ensuring the presence of the accused at the hearing. If
the accused is already represented by counsel, you should also send the written notice to the
accused’s counsel and courtesy copy the Government representatives. The duty uniform should be
worn at this hearing to facilitate witnesses returning to regular duties.

6. During the preliminary hearing, you may be required to conduct a closed hearing in accordance
with M.R.E. 412 or M.R.E. 513. In such circumstances, in determining the admissibility of
proffered evidence under these rules, you will not admit evidence under the “constitutional
exception” of M.R.E. 412(b)(1)(C) and M.R.E. 513(d)(8). If you find it necessary to conduct such
a closed hearing, you will order the reporter to seal the recording of testimony taken and any
exhibits offered during the closed hearing.

7. You are personally responsible for summarizing relevant testimony, which is not already
reduced to a written statement. A reporter from the OSJA, 54th ID, will be appointed by the Chief
of Justice, OSJA, 54th ID. The reporter will make and maintain an audio recording of testimony
during open sessions of the hearing, and the reporter will reduce this recording to a summarized
transcript. The preliminary hearing transcript will not be verbatim unless approved by the Staff
Judge Advocate, 54th ID. Upon completion of the hearing, you will submit a report to me within
72 hours. You will deliver your original report, DD Form 457, any enclosures, and a detailed
chronology of the hearing to the Military Justice Section, OSJA, 54th ID.

Frank R. Myere

FRANK R. MYERS
COL, LG
Commanding



The Article 32 Preliminary Hearing was called to order at 0920, 28 April, 2016 at Building 102,

Ist Brigade Support Battalion, 2nd Brigade, 54th Infantry Division, Fort Atterbury, Indiana

PERSONS PRESENT:

MAJOR RICHARD M. GARDNER, Preliminary Hearing Officer, Headquarters and

Headquarters Company, 1st Brigade Support Battalion, 2nd Brigade, 54th Infantry Division.

CAPTAIN GEORGE HARRISON, Trial Counsel, 2nd Brigade, 54th Infantry Division

CAPTAIN JAN LENNON, Defense Counsel, United States Army Trial Defense Service, with

duty at Fort Atterbury, Indiana

CAPTAIN BRETT SPEARS, Special Victim Counsel, 25" Infantry Division and Fort

Richardson, Alaska

CAPTAIN RANAE STARR, Special Victim’s Counsel, 54th Infantry Division and Fort

Atterbury, Indiana

SERGEANT WILLIAM C. ABBOTT, Accused, Bravo Company, 1st Brigade Support

Battalion, 2nd Brigade, 54th Infantry Division, Fort Atterbury, Indiana

SERGEANT DARRYL T. GUZMAN, Recorder, Headquarters and Headquarters Company,



Ist Brigade Support Battalion, 2nd Brigade, 54th Infantry Division.

The Preliminary Hearing Officer (PHO) noted that the Brigade Commander had

authorized a delay that moved the date of the hearing to 28 January, 2016.

The accused waived his right to have the charges read against him.

The Preliminary Hearing Officer advised the accused of his rights and rights waiver in the

Article 32 Preliminary Hearing.

The Preliminary Hearing Officer read the list of witnesses.

PV2 Sharon Patterson was present but declined to testify and was deemed unavailable for
purposes of the Art. 32 Hearing. PV2 Sharon Patterson’s statement dated 22 December,

2015 was admitted by TC. in lieu of her testimony.

PFC, Dawn Wells, U.S. Army, Headquarters and Headquarters Company (HHC), 4th ABCT,
25th Infantry, Division, Fort Richardson, AK, was called, sworn, and testified telephonically
without objection from any party. What follows is a verbatim record of the testimony of
PFC Wells. Following the transcription of her testimony, PFC Wells reviewed and initialed

this transcript.



ANSWERING QUESTIONS FROM THE TRIAL COUNSEL:

My name is Dawn Wells. I joined the Army about a year and a half ago, and went to boot camp

and then AIT. I’m currently stationed in Alaska as a 42L. That’s an administrative clerk.

I know I don’t have to testify at this hearing. My SVC has informed me that I don’t have to
testify at this hearing. [ want to testify. I’'m done being quiet about this. I shouldn’t have made a
restricted report in the first place. If I would have come forward sooner, PVT Patterson never

would have been raped by SGT ABBOTT.

I first met SGT Abbott about a year ago right after I checked into my first duty station. He was
assigned to the 1st BSB, Ft. Atterbury when I was also assigned there. I knew him a little bit
from seeing him around the BSB and the company work spaces, but didn’t know him well. He
was kinda famous because he’s a sergeant, and has been in combat in Afghanistan. He got a
Bronze Star with Valor there, and the other Soldiers really respect him. He’s got a reputation
around the unit for being a really good Soldier, and that’s what I thought he was too until all this
happened. He is at least 6 feet tall and weighed about 190 pounds. I'm only 5’5 and weigh
115 pounds, I weighed the same back in January of 2015. Last January, I think it was around
the 13th, I went to Fritzels to celebrate a birthday of one of my friends in the Company. I can’t
remember who. There were about 20-25 people there including SGT ABBOTT. I ordered one
glass of wine and I don’t believe I finished it. I was only there for one hour. I knew about SGT

ABBOTT but I didn’t know him personally.

At about 2130 that evening I was about to leave when SGT ABBOTT grabbed my arm and
asked where I was going. I told him I was leaving and he insisted on buying me a drink. I said

“no thanks,” and walked out of Fritzels. He followed me to the back parking lot where I had



parked my car. He kept trying to grab me but I just shrugged him off and told him he probably
had too much to drink and should go back inside. He got forceful with me and grabbed my arm.
He pinned me up against my car and started to lean into me like he was going to kiss me. I
turned my head. I had my car keys in my right hand, and he was somehow able to get the keys
out of my hand. I think he may have cut my hand as he was pulling them from me. I remember

my hand had a cut that I had to bandage for a couple days, which hurt.

He opened my car door and pushed me inside. He got on top of me and was pushing his knees
into my thighs while he was undoing his pants. It really hurt. I started to scream and he came
down and covered my mouth with his hands. I felt I was going to pass out. He moved my
underwear to the side and then he penetrated my vagina with his penis really forcefully. He jabbed
at me at least 10-12 times. [ was crying ‘cuz it hurt so bad. When he was finished he said “you’re
welcome” then kind of laughed at me and headed back to Fritzels. I was completely humiliated
and scared and just sat in my car and cried. I didn’t go to the SARC or the hospital until the next
day. Ididn’t tell anyone what happened except the SARC, the nurse and my SVC attorney. I

didn’t even tell them it was SGT ABBOTT. I wanted the whole thing to just go away.

I have no idea if SGT ABBOTT wore a condom. I don’t think so. I don’t know if he ejaculated or
not, I just know it hurt. I do not think SGT ABBOTT is handsome. Although some people say he
is. I had a boyfriend when all this was going down but we broke it off when I left for Alaska. I
was the one who broke up. He is not a Soldier, but a boyfriend from back home. We were going
to get married. His name is Shaun Thornton. I don’t know where he lives or how to get a hold of

him anymore.

I made a restricted report. I got PCS’d to Fort Richardson, Alaska. I don’t think it had anything to



do with my restricted report. When I got to Alaska, I didn’t talk to anyone about this. I didn’t want
anyone to know about it, and intended to never mention it again. It already cost me one relationship
and I didn’t want it to make any more problems in my life. But when I heard that SGT ABBOTT
had assaulted another young Soldier, I called my SVC lawyer CPT Beagul and told her that I
wanted to go unrestricted and help in whatever way I could. I feel like it’s my fault that PVT

PATTERSON got raped. That’s when CPT Spears and I contacted CID.

I have been informed I will be deployed in the next week or so and I might not be available for trial
or other things that have to happen with this case. That’s why they said this has to be a verbatim
transcript, whatever that means. They also said I should initial this transcript at the end of the
hearing so they can use it later if they need to. My SVC also told me that I don’t have to testify
here—some rule or something. I don’t care. I'm done being quiet about this. It’s my fault that

Sharon got raped, and I just want to get everything out in the open.
oWV

ANSWERING QUESTIONS FROM THE DEFENSE COUNSEL:

I know I wasn’t allowed to drink when I went to Fritzels. I was underage but I drank anyway. I
guess I just thought it wasn’t that big of a deal-everyone there knew that people underage go to
Fritzels to drink. Lots of NCOs go there to hang out with other NCOs and even junior Soldiers. I
only had one drink. I can’t remember specifically any of the people who were there that night—
I do not even remember whose birthday we were celebrating.

I did not name SGT ABBOTT in my original restricted report. They told me no one would ever

find out about what was in the restricted report unless I made it unrestricted, and because I never



intended to make it an unrestricted report I didn’t see the point in telling them who raped me
back then. Ialso didn’t want to get anyone in trouble.

I know SGT ABBOTT is a well-respected and good Soldier. I just didn’t want to cause waves. |
did not start screaming until I was inside the car with SGT ABBOTT. I did not want anyone to
find out about what happened including my then fiance, Shaun Thornton. Shaun and I had
stopped having sex for awhile... o
CAPTAIN SPEARS: Objection.

CAPTAIN HARRISON: Objection.

MAJOR GARDNER: What’s the basis for your objections?

CAPTAIN SPEARS: MRE 412, Sir.

CAPTAIN HARRISON: Same objection from the Government, Sir.

MAJOR GARDNER: I get that 412 applies, but why can’t I close the hearing and take
testimony to determine whether I should consider this information during the 32?

MAJOR GARDNER: Defense counsel, any issues here?

CAPTAIN LENNON: Yes Sir, this information is clearly required by the constitution. I’d
proffer that...

MAJOR GARDNER: Before you proffer anything and we get any further down this road, I'm
going to exercise my authority under RCM 405(h) and close this hearing. All personnel not
counsel or without a statutory or other specific right to be present must leave the hearing until I
have reopened it.

(All personnel other than counsel for the parties, the witness, victims and victims’ counsel,
and the hearing officer departed the room).

MAJOR GARDNER: Defense counsel, you were saying?
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CAPTAIN LENNON: Yes Sir. This is constitutionally required. I’d proffer that what PFC
WELLS will say is that she and her fiancée had an agreement, a pact or covenant, if you will, that
neither would cheat on the other. They had had an incident of that in their past and it was really
destructive; after that, they made this promise. That’s bias and motive to fabricate, sir.

MAJOR GARDNER: SVC, you’re standing...

CAPTAIN SPEARS: Yes Sir, the new RCM 405 prohibits consideration of matters based on the
argument that they’re constitutionally required under MRE 412(b)(1)(C). That may be an issue at
trial, but it can’t be discussed at the Article 32 hearing.

MAJOR GARDNER: Government?

CAPTAIN HARRISON: Same objection from the Government, Sir.

MAJOR GARDNER: OK. We’re going to have a recess for a while so I can consult with the
Legal Advisor. We’re in recess.

After consulting with his Advisor from the Administrative Law Division, the Preliminary
Hearing Officer reconvened the hearing.

MAJOR GARDNER: Captain Spears, [ agree with you that the new RCM 405(h)(2) says that
the exception under MRE 412 for constitutionally required evidence doesn’t apply at an Article
32. I’'ve carefully considered the fact that the purpose of this hearing is limited. However, I've
also considered both the Defense purpose for eliciting testimony from this witness—that the
mutual promises between PFC WELLS and Mr. Thornton may, in the context of their fragile
relationship, have given rise to bias, motive to fabricate, or both—as well as the means by which
the Government has elected to preserve that testimony. Even the witness has testified that she
may not be available for trial, which is why the Government wants her testimony recorded

verbatim. In my view, that militates in favor of affording more robust opportunity to confront this



witness through cross-examination at this time.

I’ve also carefully considered the construction of RCM 405(h), specifically the fact that the
president has carefully outlined what specific portions of the MRE do and do not apply at this
hearing. However, the expression of those limitations necessarily implies that the president meant
for the other authorities conveyed on a PHO must remain intact, including but not limited to
those authorities afforded the PHO to act as a military judge. Under RCM 405(h), the term
military judge means the PHO, and I have the authority to exclude and, by implication, to include
evidence unless the rule specifies otherwise. The only express limitations on that authority are
those with respect to not being able to order produced certain types of classified information, and
information that’s privileged under MREs 513 and portions of 514. If Congress or the president
wanted the same limitations to apply with respect to the PHO’s authority under 412, they would
have said so.

So, PFC WELLS, you may continue answering questions, and Defense Counsel may continue
cross examination. The hearing remains closed. Anything further from either side before we
proceed? oW®

CAPTAIN SPEARS: I just want to preserve my objection under MRE 412, Sir.

CAPTAIN HARRISON: Same objection from the Government, Sir.

MAJOR GARDNER: Noted.

The witness, PFC WELLS, continued answering questions in response to cross-examination
by the defense.

Yes, Shaun and I had stopped having sex for a while. But we got back together. We used to have
sex all the time, at least a couple times a day when we were together, which wasn’t that often

because he was back home. We were on a break because he had cheated on me, and I was really
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mad. He finally convinced me to talk to him on the phone, then we got together and talked things
over. Basically, he promised me that he would never ever violate my trust again. He made me
promise the same thing, because he didn’t want me to hurt him the way he hurt me.

Shaun broke up with me when he found out about Sergeant Abbott. I guess Sergeant Abbott told
some of his buddies that he had had sex with me. Obviously, he wouldn’t tell them that he raped
me. I could not convince my fiancée that it was SGT Abbott who was coming onto me not the
other way around. I had been intimate with my boyfriend, but I hadn’t seen him for months
before this happened. I believed my boyfriend would break off our engagement if he knew I had
consensual sex with anyone. I did not kiss SGT ABBOTT — he might have kissed me but I did
not kiss him back. I do remember making a statement to CID. I took an oath and swore to tell
the truth when I made my statement at CID, just like I swore to tell the truth at this hearing.

I never mentioned the hand injury to the people at the hospital. I don’t know if they took a photo
of it or not. Irealize that the statement was made over 8 months after the incident. My memory
was probably better when [ was at the hospital. I never kissed SGT ABBOTT. Idid think SGT
Abbott was handsome — but not my type. Besides, I was engaged. I don’t think SGT Abbott
knew I was engaged. No, I never told him that. I like it better in Alaska than I did at Fort
Atterbury. Idid say in my statement I kissed SGT ABBOTT. I never told anyone I had a crush
on SGT ABBOTT. I did not know PV2 PATTERSON before this. I do not remember telling
PV2 Oliver I had a crush on SGT ABBOTT.

I told my therapist about a lot of this stuff too, when I was talking about how messed up I was
after Sergeant Abbott raped me. My head was really spinning about the whole thing, and talking
to my therapist really helped. We talked about...

oW
CAPTAIN SPEARS: Objection.



CAPTAIN HARRISON: Objection.

MAJOR GARDNER: What’s the basis for your objections?

CAPTAIN SPEARS: MRE 513, Sir. We’re going down this whole other road about what’s
privileged communications between PFC WELLS and her psychotherapist.

CAPTAIN HARRISON: Same objection from the Government, Sir.

MAJOR GARDNER: Defense counsel, any issues here?

CAPTAIN LENNON: Yes Sir, this information is clearly required by the constitution. I’d
proffer that...

MAJOR GARDNER: Not so fast. I found in your favor on the 412 issue because the rule is
crafted in a way that makes clear I have the authority to do so. The same rule—and I’'m reading
from RCM 405(h) here—says that the rules of privilege apply, with certain exceptions we noted
earlier. That same RCM says I don’t have the authority to order production of any MRE 513
records. She’s not required to answer any questions on matters that are privileged and, for that
matter, isn’t required to be here at all.

Private Wells, do you want to answer any questions about your conversations with your
psychotherapist?

WITNESS: No, sir, I thought that stuff was private. [ was just answering questions, you know.
MAJOR GARDNER: Do you want to keep those conversations with your psychotherapist
confidential?

WITNESS: Yes, sir.

MAJOR GARDNER: Very well. Move on, Defense Counsel.

CAPTAIN LENNON: Yes Sir.

At this time, the Defense Counsel conferred with the Accused at counsel table.
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CAPTAIN LENNON: Sir, we have no further questions for this witness.
MAJOR GARDNER: Are you sure?

CAPTAIN LENNON: Yes, Sir.

Special Agent William Henderson, U.S. Army Criminal Investigation Division Office, Fort

Atterbury, was sworn, and testified in substance as follows:

ANSWERING QUESTIONS FROM THE TRIAL COUNSEL:

I am assigned to the General Crimes Team at the Fort Atterbury CID office. I received a call on
the morning of 22 December 2015 from the 1SG of Alpha Company, 1st Brigade Support
Battalion, about a rape allegation. I was coming off shift as the on-duty Special Agent. I took
the case and was assisted by the on-coming shift agent, SA Brown. I interviewed PV2
Patterson, in the company of her SVC, CPT STARR, CPT Greggson, PVT Griftin, PVT Toomey
and SGT ABBOTT. I witnessed the signing of all statements. SGT ABBOTT initially acted
confused and surprised. He made two separate statements. His first statement was very short.
He had difficulty remembering much as he said he was drunk. He admitted to having had sex
with PV2 Patterson at some point. He claimed that it had been consensual. He claimed that
they were both drunk. Later that day we went to get an MPO. SGT ABBOTT came back into
CID about 3 days later. He made a second statement in which he admitted to having sexual
intercourse with PV2 Patterson but again claimed it was consensual. He also admitted that he

may have grabbed onto to her ankles but that it was part of their consensual sex. [ went to
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Fritzels and made a diagram of the facilities. I then also subsequently interviewed SGT
LAMOTTA and tried to interview Shaun Thornton, PFC Wells’ boyfriend at the time but I have
not been able to locate him. On 4 January, 2016, I received a call from SA WINFIELD at Fort
Richardson, Alaska indicating he had another victim who wished to speak with CID on the SGT
Abbott case. CID Investigator Peter Rose took a statement from PFC Dawn Wells in the
company of her SVC, CPT Spears wherein she indicated that she had filed a restricted report in
January of 2015 of a sexual assault perpetrated by SGT Abbott. On 4 January she filed an

unrestricted report.

ANSWERING QUESTIONS FROM THE DEFENSE COUNSEL:

We do have a Special Agent designated to handle Sexual Assault crimes, but she was TDY
when this case came in. No, | have not been able to interview her boyfriend. No, I did not
interview PV2 Wells about her boyfriend. SGT Abbott voluntarily came into the CID office on
27 December, 2015. I had not asked that he come in for second interview. He came on his own.
I don’t know if anyone in his chain of command talked to him between his first and second
statement. Yes, SGT Abbott was told to come to CID. No, I don’t think he was forced into
making his first statement, or either of his statements for that matter. Yes, in both statements
SGT Abbott maintained that he believed that both he and PFC Patterson were intoxicated at the
time of the consensual sex. No, SGT Abbott never made a statement that he forced PV2
Patterson to have sex. Yes, I did retrieve the SAFE kit from both PFC Wells restricted report
and from PV2 Patterson’s restricted report and submitted them to the crime lab for analysis

following proper chain of custody procedures. Yes, I am aware that neither SAFE kit contained
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any DNA evidence with respect to the vaginal swabs of either PV2 Patterson, or PFC Wells.
Yes, SGT Abbott voluntarily gave me his cell phone which contained texts between PV2
Patterson and SGT Abbott. Yes, PV2 Patterson gave me her cell phone however all of the texts
during the relevant timeframe had been deleted. I sent the phone to the crime lab for forensic
analysis. Yes, PV2 Patterson told me that she had not had any communication with SGT Abbott
via text etc. after the assault. Yes, I am aware that forensics indicate there were texts exchanged
between PV2 Patterson and SGT Abbott. Yes, SGT ABBOTT was called in and gave a
statement relative to the WELLS assault. Yes, he indicated that the sexual intercourse was

consensual between SGT ABBOTT and PFC WELLS.

PVT Melissa Toomey, Company B, 1st Brigade Support Battalion, 4th Brigade, 54th ID,

Fort Atterbury, was called, sworn, and testified in substance as follows:

ANSWERING QUESTIONS FROM THE TRIAL COUNSEL:

I am assigned to B Company, Brigade Support Battalion, Fort Atterbury. I didn't know PV2
Patterson personally, prior to 17 December, 2015. On 17 December, 2015, I was in the women’s
gym at Fort Atterbury, It was BLDG 124 ADC. PV2 Patterson was in the shower area laying in
a heap and sobbing. There was no one else around. I asked if there was anything else I could do
and she said “no, there’s nothing you can do — you wouldn’t believe me anyway.” and waved
me away. [ tried to get nearer to make certain she wasn’t hurt but she kept waving me off and
telling me to leave her alone. I know SGT Abbott. Ibelieve he’s a womanizer. I have seen him
regularly at Fritzels and there’s always some young Soldier on his arm. He seems to like them
drunk and vulnerable.
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ANSWERING QUESTIONS FROM THE DEFENSE COUNSEL:

Yes, I am aware SGT Abbott is a good Soldier. No, he never made any kind of pass at me. No,
I never stated in my statement I believed SGT ABBOTT to be a womanizer. No, I never
reported the incident to anyone at the time. No, she wasn’t that hysterical for me to try and get

assistance. No, she never mentioned anything about being raped or assaulted.

Captain Mitch Greggson, A Company, 1st Brigade Support Battalion, 2nd Brigade, S4th

Infantry Division, Fort Atterbury, was called, sworn, and testified in substance as follows:

ANSWERING QUESTIONS FROM THE TRIAL COUNSEL:

I have been at Fort Atterbury for almost a year. I did not know personally either SGT Abbott or
PV2 Patterson prior to 21 December, 2015. At around 1630 that afternoon, I was walking out of
my barracks when I saw PV2 Patterson collapse on the ground. She was hysterically crying.
When I came up to her and asked her what was wrong, she immediately blurted out “He raped
me”’ and pointed out the person I now know as SGT Abbott. I called CPT Dora Marx and ask
that she drive us to the hospital. When we were in the car, PV2 PATTERSON kept trying to text

someone, I did not see who she was texting.
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ANSWERING QUESTIONS FROM THE DEFENSE COUNSEL:

Yes, I did see SGT Abbott walking with a woman. She was a young woman maybe 20-24 years
old. Idid not notice if she was attractive. She was dressed in civilian attire. Yes, I do think I

saw both of them entering a car.

Sergeant R. A. LaMotta, B Company, 1st Battalion, 15th Infantry Regiment, 2"? Brigade,

54 Infantry Division, Fort Atterbury, Indiana:

ANSWERING QUESTIONS FROM THE DEFENSE COUNSEL:

I have known SGT Abbott for over three years. SGT Abbott is a good Soldier and received the
Bronze Star with Valor for saving 3 Soldiers in the line of fire when he was deployed in
Afghanistan. Iserved with him in Afghanistan and although I wasn’t on that particular mission,
everyone was talking about it. He’s a hero, a great leader and a great Soldier. I was with him on
16 December 2015 when all of this went down. PV2 Patterson was flirting with SGT Abbott all
night. She was all over him. They were kissing and grabbing each other at Fritzels that night
until someone told them to “get a room.” The two of them left Fritzels and SGT Abbott came
back alone maybe 10-15 minutes later. I did not see PV2 Patterson come back. PV2 Patterson
has a reputation for lying. All she wants to do is get back to her folks in SC. SGT Abbott’s

always been truthful even when it doesn’t suit him to do so.
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ANSWERING QUESTIONS FROM THE TRIAL COUNSEL:

Yes, I tried to contact PV2 Patterson after all this came out. Yes, I tried to talk her out of it. No,
it wasn’t SGT Abbott’s idea. No, I wasn’t able to reach PV2 Patterson. Yes, I have been
friends with SGT Abbott for over three years. Yes, I would do anything for him, but he would
never tell me to do something that wasn’t right. Yes, I’ve received a (NJP) for being untruthful
about my prior fight with SGT O’Roarke. No, [ don’t like PV2 Patterson. I don’t like what
she’s trying to do to SGT Abbott’s exemplary career.

The witnesses were warned not to discuss their testimony in this case with anyone
excluding the Preliminary Hearing Officer, Trial Counsel, SVC or Defense Counsel and
was excused to return to duty.

No other live witnesses were called.

The Trial Counsel made a closing statement. The Defense Counsel made a closing
statement.

The Article 32 Investigation closed at 1445, 28 January, 2016.
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DEPARTMENT OF THE ARMY

US ARMY CRIMINAL INVESTIGATION LABORATORY
4930 N 31st STREET FOREST PARK, GA 30297-5205

DNA Report  USACIL: 2016-CID000-11-2222

To: Date of Report: 30 January 2016
SPECIAL AGENT IN CHARGE IA Number: 15Augl5-MMXX-0123
CRIMINAL INVESTIGATIVE SERVICE Type of Exam: DNA

FIELD OFFICE WEST BUILDING

1234 ABBEY RD.

FORT OZ, 92055-5238

RESULTS OF EXAMINATION

The following results are opinions and interpretations formed using accepted scientific and professional
practices.

1. Semen was identified on the following:
Exhibit 1.5 (UNDERWEAR/PATTERSON)
Exhibit 2 (CLOTHING (SKIRT)/PATTERSON)

2. DNA extraction procedures were performed on the following:
Exhibit 1.5 (UNDERWEAR/PATTERSON)
Exhibit 2 (CLOTHING (SKIRT)/PATTERSON)
Exhibit 9 (BUCCAL SWAB/ABBOTT).

3. DNA profiles were obtained using PCR (polymerase chain reaction) technology on fifteen STR
(short tandem repeat) loci and a gender identification locus from the Applied Biosystems
Identifiler Plus kit.

4. A mixture of DNA profiles consistent with originating from two individuals was obtained from
Exhibit 1.5 (UNDERWEAR/PATTERSON).

a. The semen DNA profile obtained matches the DNA profile from ABBOTT. The
frequency of occurrence of this profile among unrelated individuals selected at random
from the U.S. population is estimated to be:

Caucasian 1 in 6.5 sextillion
Black 1 in 1.1 septillion
Hispanic 1 in 1.3 septillion
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b. The non-semen DNA profile obtained is consistent with originating from an unknown
individual that genetically types as female.

c. These DNA results may be compared to other potential DNA contributors when suitable
standards for comparison [and/or elimination] are submitted to this laboratory.

5. A mixture of DNA profiles consistent with originating from two individuals was obtained
from the Exhibit 2 (CLOTHING (SKIRT)/PATTERSON).

a. The semen DNA profile obtained matches the DNA profile from ABBOTT. The
frequency of occurrence of this profile among unrelated individuals selected at random
from the U.S. population is estimated to be:

Caucasian 11in 33,000
Black 1 in 67,000
Hispanic  1in 95,000.

b. The non-semen DNA profile obtained is consistent with originating from an unknown
individual that genetically types as female.

c. These DNA results may be compared to other potential DNA contributors when suitable
standards for comparison [and/or elimination] are submitted to this laboratory.

6. The semen DNA profile from the UNDERWEAR/PATTERSON will be submitted to CODIS
(Combined DNA Index System).

7. Additional exhibits were submitted but not analyzed based on the results and circumstances of the
case.

DISPOSITION OF EVIDENCE

Unless otherwise noted, evidence received in this case will be returned according to laboratory policy.
Items may have been altered to take samples required for examination or to recover materials from the
item. If recovered evidence was collected and preserved during laboratory examinations, the material is
being returned with the item from which it originated.

SUPA SMAHT

Forensic Biologist

CM 404-469-XXXX, DSN 797-XXXX
supah.smaht.civ@mail.mil
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DNA Branch Report - Approved - Ver. ISS

USACIL Number: 2016-CID000-11-2222
Date of Report: 30 January 2016

IA Number: 14Jan16-MMXX-0123

DNA Exhibit List
Exhibit Description ECD# | Item | Received Date
1 Sexual assault kit (PATTERSON) 106-15 B 16Jan2016
1.1 Genital swabs 106-15 B 16Jan2016
1.1.1 Vaginal swabs 106-15 B 16Jan2016
1.1.2 Cervical swabs 106-15 B 16Jan2016
1.2 Pubic mound swabs 106-15 B 16Jan2016
1.3 Anal/perineal swabs 106-15 B 16Jan2016
1.4 Ear lobe swabs 106-15 B 16Jan2016
1.5 Underwear 106-15 B 16Jan2016
1.6 Finger swabs 106-15 B 16Jan2016
1.7 Known head hair 106-15 B 16Jan2016
2 Clothing (SKIRT) (PATTERSON) 106-15 C 16Jan2016
3 Foreign material collection 106-15 D 16Jan2016
8 Textile material 097-15 G 16Jan2016
9 Buccal swabs (ABBOTT) 099-15 A 16Jan2016
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UNITED STATES GENERAL COURT-MARTIAL
STIPULATION OF EXPECTED
TESTIMONY
(Mr. Supah Smaht)

V.

William C. Abbott
B Co., Brigade Support Battalion
3rd Brigade, 54th Infantry Division

Fort Atterbury, Indiana 30 June 2016

N’ N N N N N N N N N’

It is hereby agreed by trial counsel and defense counsel, with the express consent of the accused,
that if called to testify, Mr. Supa Smaht would testify substantially as follows:

My name is Mr. Supa Smaht. I am employed by the U.S. Army Criminal Investigative
Laboratory (known commonly as USACIL) as a forensic biologist. USACIL is a fully
accredited forensic laboratory which services all branches of the Department of Defense. The
lab is routinely audited both internally and externally to ensure that its procedures for handling
and analyzing evidence are accurate and sound. In addition, all of the scientific instruments I use
are regularly maintained and updated. I am routinely recognized by courts as an expert in the
fields of DNA analysis and serology. My duties include the analysis of items submitted to me by
law enforcement agencies for testing. In general, I analyze items to detect the presence of bodily
fluids such as blood and semen. I also test items for the presence of DNA. DNA is the basic
building block material of human life. A person’s DNA profile is unique to them.

I analyzed several items in this case. First, I analyzed buccal swabs submitted by the CID agent
assigned to this case. The buccal swabs contained skin cells of Sergeant Abbott. I analyzed
these cells in order to establish a known DNA profile associated with Sergeant Abbott. I later
used this profile to compare it to other items of possible evidentiary value, to either include or
exclude Sergeant Abbott as a contributor to unknown DNA found on those items.

The CID agent submitted several cotton swabs taken from portions of PVT Sharon V.
Patterson’s body during a forensic medical examination. These items were cotton swabs of PVT
Patterson’s vaginal, cervical, anal/perineal areas, and pubic mound. No biological material was
present in sufficient quantities to establish a DNA profile on the swabs.

I next analyzed PVT Patterson’s clothing (a skirt) and underwear for the presence of DNA.
After examining these items with an alternate light source, I detected stains on both items. I then
obtained swatches of fabric from both the clothing (skirt) and underwear for testing. Semen was
present on the exterior rear area of the underwear and interior rear area of the skirt. Semen is a
biological material secreted by a male during ejaculation.

A mixture of two DNA profiles was found on both items. The first DNA profile was an
unknown female DNA profile, though it should be noted that I was never asked to analyze a
buccal swab of PVT Patterson’s DNA in order to establish her DNA profile, as would be
standard practice. The second DNA profile present on both the clothing (skirt) and underwear



was associated with the semen that was found on the buccal swabs obtained by the CID agent
from Sergeant Abbott. The DNA profile of the semen found on the clothing and underwear
matched Sergeant Abbott’s DNA profile.

I wrote a report in this case, and labeled that report with a unique case number (USACIL:
2016-CID000-11-2222). I prepared that report contemporaneously with the performance of the
testing I recorded in that report. As part of my duties, I am required to write a report on my
findings. The preparation of such reports is a routine practice at USACIL. We prepare several
hundred such reports annually, and doing so is part of the regular course of performance of
duties for personnel employed at USACIL. My report was quality control reviewed by another
forensic biologist in the lab to ensure its accuracy before it was published. I published the report
on 30 September 2015.

Captain, U.S. Army Captain, U.S. Army
Defense Counsel Trial Counsel

William C. Abbott

W. C. ABBOTT
Sergeant, U.S. Army
Accused




Name: Private Second Class Sharon Patterson
Date: January 15, 20xx

IDENTIFICATION:

The patient is a 20-year-old, single, white female Private Second Class in the United States Army who
was referred to me by Chaplain Ann Melton. The patient came to the chaplain in considerable
distress. She did not wish to see any military mental health professional.

Chaplain Melton was concerned about her reported suicidal thoughts. And, she thought Pvt Patterson was
significantly enough depressed that she would likely require medications as well as therapy, so she
referred her to me for an assessment, medications, and possible therapy. Since it was a sexual assault
case, the patient understood that the therapy might be referred out to a woman therapist or trauma
specialist at some point after assessment and stabilization.

SOURCES OF INFORMATION:

1. Phone call from Chaplain Melton, (December 28, 20-1).
2. Interview of the patient (December 28, 20-1).

CHIEF COMPLAINT AND HISTORY OF PRESENT PROBLEMS:

The patient was scheduled for a full intake. She came in with the primary complaints of being unable to
sleep, nightmares, flashbacks, difficulty with concentration, depression, anxiety, and panic attacks. She
could not get to sleep, and when she did finally fall asleep, she would have nightmares of the alleged
assault.

She became increasingly depressed in the last few weeks. She could not motivate herself to do much of
anything. She lost interest in work, noticed a reduced appetite, but with urges to binge and purge again,
and contemplated suicide. She experienced almost continuous anxiety and occasional panic attacks.

One of her preoccupations was that her military career was over now that charges were being filed and
her case is being investigated. She found herself having sudden flashbacks anytime she drove by a bar
and especially the bar where the recent assault occurred.

She was also preoccupied with seeing perpetrator on base or some of his friends. She knew there were
rumors that she had "cried rape after being blown off by him.”

The alleged rape occurred on Wednesday, December 16, 20-1. The patient said she went to Fritzel's Beer
Hall outside of the fort. She was with several fellow members of C Company. She drove her car to the
bar. There were two or three cars full of friends. They had several drinks, mostly beers. She claimed she
had maybe three or four, but one of the guys bought a round of shots, and she had some. She thinks only
one.

She remembered being at the bar for about an hour when she saw Sergeant Abbott, the alleged
assailant. He was with several of his friends, and they called her and her friends over. They started
talking, and she acknowledged she talked mostly to Sergeant Abbott. She had seen him before.

With some embarrassment, she acknowledged that she had been with him at the same bar approximately
two weeks previously. They had become very friendly and went to the back of the bar near the bathrooms



where they started kissing. She said she was not truthful with the investigator and had claimed she had
not talked to Abbott since that first time at the bar. She acknowledged that they had exchanged texts
between the two times at that bar. The investigators discovered the texts on Abbott’s phone.

With some further discomfort, she acknowledged that she had a crush on Abbott since first seeing
him. She was very defensive and said all the women who had been around Abbott had felt that way. He
was very good looking and charming.

That second night at the bar he asked her if she wanted to go outside. She acknowledged that she did
agree to go outside with him. He reportedly took her hand, and they went out into the parking lot. He
walked her over to his car, and they were talking for a while. They were leaning up against his car and
started kissing. She said that was okay, but then he asked her to get in the car. She acknowledged she
was aroused and “turned on.” She did go ahead and get into his car with him. She said some people were
walking by while they were kissing, and she was becoming uncomfortable kissing him in front of others.

Once inside his car, he started kissing her again, but then he started to forcefully grab at her breasts. She
became uncomfortable and pushed him away. He started to pull up her skirt. She remembered telling
him that things were going too fast and to please stop. He kept trying to kiss her, and she tried to move
away from him. He stopped and asked her what was wrong. She claimed that she said she didn't want
this. According to her he said that was what he wanted and said that he knew that she wanted it, too.

He then pushed her backwards, forced her legs open, climbed on top of her and attempted to rape

her. She tried to bang her foot on the window, but didn't think anybody heard her. She then started to
feel “anxious and panicky and trapped.” “I froze.” He saw that she was banging her left foot and grabbed
her left lower leg very hard and pinned the leg under him. He managed to get his penis inside her vagina,
and she couldn't stop him. He was much stronger. She tried to force him off her, but felt “paralyzed.” He
ejaculated. Then, since they had not removed their clothes, he was able to quickly get out of the car and
return to the bar.

At that point she started crying, felt awful, went to her car and left. She did not tell any of the women or
men who had come with her to the bar that she was leaving or what happened with Sergeant Abbott.

She had not said anything to anybody for a few days. She knew people saw her kissing him a couple
weeks before the assault. “I figured they’d just think I was crying rape over a drunken hook up I wish I’d
not had.” She avoided him as much as she could.

She said Abbott tried to text her a couple of times after the incident, but she didn't answer. She knows the
investigators have found the deleted messages, and she knows that it appears as if there was something
between them.

Sometime after the incident, she broke down in the shower and couldn't stop crying. One of her
colleagues, a Private Toomy, saw her and asked what was wrong. She didn't say anything, but went to the
SARC office and told them what had happened. They asked her whether she wanted a restricted or
unrestricted report at that time, and she didn't understand that. She just knew she didn't want people to
know. They gave her some names, but she was upset and lost the slip of paper with the names and phone
numbers.

On December 21, 20-1 she saw Sergeant Abbott walking to his car out of uniform. It reminded her of that
night. She started crying right then and there. Another soldier came by whom she didn't know. She
pointed to Abbott and told the soldier Abbott raped her. This other soldier started asking her questions,
but she “froze up and couldn't say anything.” The next thing she knew a woman soldier, unknown to Pvt



Patterson came in a car. They went to the hospital. Her foot and ankle had been hurt when she tried to
bang it against the window and when he grabbed it. It was her left ankle, which had been broken in the
past.

She said everything since the hospital is a bit of a blur. She has had to answer questions. She is
frightened that her family is now going to find out.

She went to one of the chaplains, Ann Melton, and told Melton what happened. The chaplain knew this
provider and was concerned enough about Pvt Patterson that she referred Patterson for psychiatric help.

Since this is an off-base out of network private practice, she wasn't certain about being able to afford
treatment. She decided to call her oldest brother in San Diego who was willing to help pay for at least the

assessment and some of the treatment. She did not want to see any military mental health provider.

PAST PSYCHIATRIC HISTORY:

She had been a poor student in high school. For years, they thought she was just being difficult. Finally,
one of the high school teachers convinced her and the family to agree to neuropsychological testing. She
was diagnosed with ADHD (Attention Deficit Hyperactivity Disorder). She was placed on Ritalin, which
helped, and she graduated from high school with an improved, but still poor GPA.

She then attended community college (the Woodbridge campus of Prince William Community College in
Virginia) for one year, but didn't do well, felt frustrated, and decided to enlist.

Later in the interview, after we had reviewed the family and personal history, she acknowledged that her
mother had taken her to a counselor at age 14. The mother had seen that the patient was depressed, which
she acknowledged. She said to her mother that it was because she wasn't doing well in school or with
soccer. She wouldn't tell her mother or the counselor the real problem. Her first cousin had molested her
and had also tried to rape her during one of the annual summer family reunions. This was her mother's
sister's oldest son. At the time he started molesting her, he was fifteen years old and was probably
seventeen when he tried to rape her.

Apparently, the extended maternal family would go to river cottages near Dahlgren, Virginia, where the
mother was raised and her family remained. The mother’s extended family would be there in the
summers. Pvt Patterson grew up with this cousin. He was the oldest son in that family and could do no
wrong. She went through an early puberty, and when she developed breasts, he started noticing

her. They had always been close, and she admits she idolized him. But then his interest changed. On
several occasions, in the basement of the family cottage, when no one was around, he would molest
her. She did not want to discuss the details. He told her no one would believe her if she told. She was
frightened and never said anything. I did not push her for the details.

She would try to stay away from him after that. There was one evening when she was thirteen and the
family was at the summer place when her mother insisted this cousin drive her to Dahlgren to purchase
something. She resisted, but couldn't explain the real reason for her reluctance to her mother or aunt. She
and the cousin drove into the town. On the way back, he pulled into a dark corner of a city park and tried
to have sex with her. He was very threatening and rough. But, she was able to fight him off and prevent
full penetration. The cousin ejaculated on her, and the experience terrified her. She never said anything
about this to anyone until she told her high school boyfriend. She’s never told anyone since then until
now. She said the assault by Sergeant Abbott felt just like this cousin’s assault, and the flashbacks at
times contain both of them.



PAST MEDICAL HISTORY:

She is on birth control pills. Initially, she said it was for acne, but later she said she was started on birth
control pills after a pregnancy and abortion in her senior year of high school. (See below.)

She has had two surgeries, one a left ACL repair and the second a left ankle repair after a fracture. She
had been a soccer player in middle school and the beginning of high school. Before the injuries, her hope

had been to receive a scholarship to play soccer in college.

As noted above, she has been pregnant once and had one abortion. When she had the abortion, it was a
severe humiliation in the home. She had it at a Planned Parenthood clinic in Northern Virginia.

There have been no head injuries or loss of consciousness.

SUBSTANCE USE:

Alcohol:

She started drinking alcohol on the weekends with friends at age 13 while still in middle school. She was
drinking regularly on the weekends in high school. She acknowledged that it was when she was really
drunk one time that she had unprotected sex with her boyfriend and became pregnant. It was

consensual. This was a long-term boyfriend in high school.

After the abortion, she stopped drinking for a while, but alcohol has been a continued problem. It
contributed to her leaving community college because she had failed several classes in part because she
stated she was too hung over to go to school. She acknowledges that since her enlistment in the military,
she will on many occasions get drunk on the weekends to the point of passing out.

She had had multiple blackouts by the time she became pregnant and continued to suffer blackouts
including early in her military career. The patient was adamant she did not suffer a blackout on the date
of the assault.

The patient reports trying to stop “cold turkey” on numerous occasions when she was in community
college and when she joined the military. She indicated she would develop “the shakes” and sometimes
just having a beer could calm her down. She has never been able to give up alcohol completely nor has
she sought out any treatment, even though she acknowledges she has a problem with it.

Marijuana:

She began smoking marijuana at age thirteen. She was smoking it regularly by sophomore or junior year
of high school. She claimed she discontinued marijuana when she enlisted. But, she did not disclose the
scope or frequency of her drug use to the recruiter when she enlisted. She believed it would have made
her ineligible for service in the military.

Stimulants:
Even though she used it appropriately for her ADHD, she has abused stimulant medication, primarily

Ritalin. She has never injected this substance. She either ingested it orally while drinking or occasionally
crushed and snorted the substance to get an immediate high.

Other drugs:



She acknowledged experimenting with Molly, mushrooms, LSD, and cocaine.

She denied ever using intravenous drugs.

CRIMINAL HISTORY:

She has speeding tickets in high school “during that wild period of my life,” but nothing else. Patient
denies any arrests for DUI, public intoxication or any other alcohol related incidents.

FAMILY HISTORY:

She is the youngest of three children. Her father, Russell Patterson, is a Master Gunnery Sergeant in the
United States Marines. Her father has been in the Marines for over 20 years. He has had a very successful
career, and is one of the chief mechanics on Marine One, the Presidential helicopter, which is kept at
Quantico. Because of that, the family had continuous tours at Quantico through her middle school and
high school years.

As far as she knows, her father has no psychiatric history. He is a teetotaler because of alcoholism in the
paternal grandfather and two of the paternal uncles. Also he abstains because of the mother's opposition to
alcohol.

The paternal grandfather died of complications of alcoholism. He had been a successful
noncommissioned officer in the U.S. Army.

She said she loved her grandfather deeply even though he alienated the family because of his alcohol. She
always felt she was his favorite grandchild. He was always kind to her, and she remembers always
wanting to please him. His death in 2012 affected her deeply. She thinks now, looking back, his death
contributed to her heavy drinking and some of her behaviors in high school for which she is now
ashamed.

The paternal grandmother is still alive. She thinks her paternal grandmother has a history of recurrent
depression and has been treated with antidepressants, but the family doesn't talk about it.

The patient's father has three brothers. All three have been in the military. Two of the three have
substantial histories of alcohol problems.

The patient's father has two sisters. One is married with children and lives in Oklahoma and has no
psychiatric history known to her. The other sister never married, but has a successful career as a military
nurse.

The patient's mother, Grace, has been primarily a homemaker, but has worked as a teacher's aide.

She is described as deeply religious.

The maternal grandparents are both deceased. They had no history of psychiatric illness known to the

patient. Her maternal grandfather was a minister in Dahlgren, Virginia and served numerous churches in
the area of the Potomac and Northern Neck.



The patient's mother has two sisters. They both are married and have children. They remained in the
Dahlgren and Northern Neck area. Each of them had two children. The oldest of the aunts, Marie, had
the son, David, who allegedly molested the patient when she was a teen. She knows of no psychiatric
history in the extended maternal family.

Private Patterson is the youngest of three siblings.

The oldest sibling, John, is a pilot in the U.S. Navy. He has been, she said, the pride of the family. He
received an appointment to the U.S. Naval Academy where he did well, and he became a carrier based
Navy pilot. He is currently stationed in San Diego. He is the only one in the family that knows about the
rape and the investigation. He is the one who was willing to support her treatment off base. He is married
with an infant son. He has no psychiatric history known to her.

Her brother, Alan, the second born, she described as "the black sheep” of the family. He always had to
live under John's shadow. She was closer to Alan initially as John was older and more or less separate
from them. Alan had significant substance abuse and legal problems.

Alan managed to receive treatment and have a sustained recovery. He finished an IT degree at Northern
Virginia Community College and works running the IT of a law firm in Northern Virginia. He is now
married and has a child. He seems to have turned his life around and maintains a sustained recovery from
his substance abuse problems. He has no other psychiatric history. During the time he became alienated
from the family their close relationship faded. She thinks she could call on him to be supportive. But, now
she is closer to John.

Private Patterson is the youngest of three.

PERSONAL HISTORY:

As far as she knows, she was the product of a normal pregnancy, labor, and delivery. The family moved
in the early years of her life because of her father's military service. When her father was overseas, her
mother and brothers would live in Dahlgren with the maternal family. She doesn't really remember much
of the pre elementary school years.

Because of the father's connection with Marine One, they settled in the Prince William County area of
Virginia. He was there for the remainder of her elementary school, middle school, and high school

years. She started playing soccer, and said that she was very good at it. Her hope was that she could be a
star like her older brother. Her route would be a college scholarship in soccer.

She remembered school never came easily for her. She was often in trouble because she couldn't stop
moving around or talking. Because of Alan’s problems, and their closeness then, the family assumed that
she was just behaving like him. As noted previously, the diagnosis of ADHD was not made until later.

She went through puberty starting at age eleven. As noted above, she reported the molestation and
attempted assault by her cousin that occurred in the summer when she was fourteen.

Looking back, she said it was after her grandfather's death that she really started running with the wrong
crowd and drinking too much.

During those years she also felt ugly and started binging and purging. She also went on diets on and
off. The eating disorder symptoms persisted up until the present, primarily now occasional binges and
purges.



She also acknowledged that there were times she’d be particularly distressed and would do non-suicidal
self-injuries like cutting on her hips. She always found it odd that they brought relief, and she quickly
understood why people do it. She has never told anybody about that.

She said, however, her boyfriend at the time was very nice to her, which countered some of her poor self-
image. One night when they were stoned and drunk, they had unprotected sex, and she became

pregnant. They decided on an abortion. The families were very upset, and his family sent him to
relatives in rural Idaho. His family forbade contact with her and successfully enforced it. Their
relationship did not survive. She became depressed again, but no one in the family seemed to notice. She
admitted she hid it well. The drinking, binging, purging, and occasional cutting intensified.

Because of the father's prominence and the mother's religiosity, she said the abortion had a profound
impact on her relationships with the parents. She described her father as somewhat rigid, but she said she
has always admired him and wanted to be close and to please him. She felt constantly that she could never
please him, and she could never gain the kind of attention and love he seemed to feel for her brother John.

The relationship with her mother was never good. But, when she was a child, it was not bad. She said
they are just different. She never shared her mother’s religious devotion, and her mother could never
enthusiastically support her soccer ambitions. Like father, her mother’s attention seemed focused on John.
When she seemed headed down the same path as her brother Alan, the relationship with mother
deteriorated further. The mother has frozen her out somewhat because of the abortion.

RELATIONSHIP HISTORY:

As noted earlier, she had a boyfriend of two years in high school who treated her kindly. It took a long
time for her to feel comfortable with him and for her to allow a sexual relationship even though “in other
ways we were kind of wild.” “We’d party a lot, and never be any teacher’s favorite.” She always found it
unsettling that he seemed to find her attractive and accept her for who she was. He is the only one who
knows about the molestation and attempted rape by her cousin. After the abortion she did not date
anybody the rest of high school or at community college. She thought when she came into the military it
would be like starting life over. Sergeant Abbott was the first guy since high school she had a crush on.

MENTAL STATUS EXAM:

The patient presented dressed in uniform. She came into the office and was clearly anxious and nervous.

After some reassurance, she did start to open up and gave the history outlined above, though it was not in
the order it is recorded here.

Thought processes were linear and logical.

Speech was logical and coherent.

She denied any delusions, hallucinations, or any current or past psychotic symptoms.
She denied mania, hypomania, or other symptoms of bipolar disorder.

Immediate, recent, and remote memory were seemingly intact. There were no obvious cognitive
problems.



With regards to suicidality, she said in the week after she reported the assault, she felt suicidal and had a
fantasy of driving at high speed and making it look like a car accident. She denied any prior suicidal
episodes. She denied feeling utterly alone. She denied any feelings that her family would be better off
without her. She said she felt shame, but she knows her brothers and parents would be devastated if she
took her life. When asked if she felt she had the capacity or determination now to kill herself, she said she
did not.

RISK ASSESSMENT:

Risk to others:

She denied any homicidal or aggressive fantasies or impulses towards anyone in the present or in the past.
She denied any history of violence towards others. She acknowledged being angry often with her mother,
but she said much of it was hurt that mother seemed so distant at times.

Risk to self:
Protective factors: female, seeking treatment, no sense of burdensomeness, some aloneness - but
confided in brother, no prior attempts, no plans, no persistent fantasies of suicide, no private firearms, no

determination or capacity now to end her life.

Risk factors: depression, high stress, history of childhood sexual abuse, eating disorder, history of non-
suicidal self-harm, recent suicidal fantasies, shame.

IMPRESSION:

Major depression, maybe single episode, maybe recurrent.

PTSD secondary to rape.

Alcohol abuse, maybe dependency

Other substance abuse, primarily marijuana and Ritalin.

ADHD

History of eating disorder characterized by binging and purging and some restriction.
History of non-suicidal self-harm — cutting on legs.

Status post pregnancy and medical abortion.
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TREATMENT PLAN:

1. Fix sleep cycle, Trazodone 50 mg tablets #30 one to two h.s. as needed for sleep. Avoid
benzodiazepines because of alcohol history.

2. Begin Lexapro 10 mg, an SSRI, for her PTSD symptoms. Effects and side effects reviewed with

her including black box warnings. Reviewed need to not drink with these medications.

Sleep hygiene was reviewed.

Explanation of PTSD symptoms.

5. Discussed with her initial supportive therapy. We will monitor her progress. If and when more in-
depth therapy is indicated, either we’d continue or I’1l refer her to woman therapist and/or trauma
specialist.

6. She resists any treatment for alcohol at the moment because she knows that will involve AA
groups. She knows she would run into someone she knows who knows about the investigation.
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FIRST FOLLOWUP (January 5, 20xx):

She is sleeping better taking Trazodone 50 mgm at night. She can get to sleep and stay asleep for 7 hours.
Only a few nightmares of the assault, and she can return to sleep. Groggy when wakes. We might reduce
to 25 mgm.

She has only had two panic attacks in the daytime. Ativan might help but concerned about a
benzodiazepine. Hopefully the SSRI will kick in.

She did the Lexapro as instructed 5 mg for four days then increased it to 10. Some GI side effect, but
nothing else. She had no suicidal feelings after starting the drug.

She said she is feeling a little bit better, but is still completely preoccupied with the investigation and
what is going to happen legally to her and her career now.

I tried to explain what I knew about what she could expect and strongly encouraged her to talk with her
lawyer.

She claims she has had no alcohol or other drugs.
She denied any binging and purging or restricting. She denied any cutting or urge to cut.

Denied any suicidality.



THIRD VISIT (January 12, 2016):

Medication management and supportive therapy.

She feels like she is calmer. She reports fewer flashbacks. She said that because of the investigation, she
really doesn't want to talk about what happened with Sergeant Abbott. She just wants to get through the
coming weeks. She thinks that she would prefer a woman therapist to talk to about all of this, but is
uncomfortable as long as the investigation is going on. We will start to find an appropriate therapist.
She continues on Lexapro 10 mgm with some side effects. She notes some emotional flattening, but
almost welcomes it. She notes diminished sexual feelings from the drug, but feels those were already
dampened because of what happened.

Sleep continues to be about seven hours with a few nightmares.

The depression and anxiety are still there but lessened. She’s had no panic attacks.

She denies any return of suicidal feelings.

At the end of our session she admitted she’d not been truthful last week. She has continued to have urges
to binge and purge and has done so on three or four occasions. She also cut on her thighs after learning

they had found the texts messages.

And, she had not been truthful about the alcohol. She has continued to have a beer or two most nights,
and last weekend she drank to the point of passing out.

The plan is to raise the Lexapro to 15 mgm and continue to use Trazodone 25 — 50 mgm at night.



FOURTH VISIT (January 19, 2016):

The patient came to the appointment twenty minutes late and said this would be our last appointment.
She will continue the medications but wants a PCP to prescribe them. She learned that my records will be
subpoenaed, and [ will be called to testify. She is angry because she thought the chaplain and I had

assured her this would be all confidential.

Further questions about emotional state and risk assessment were deflected.












AFFIDAVIT IN SUPPORT OF AN
APPLICATION UNDER MILITARY RULE OF
EVIDENCE 315 FOR A SEARCH AND
SEIZURE AUTHORIZATION

I, William Henderson, being first duly sworn, hereby depose and state as follows:

INTRODUCTION AND AGENT BACKGROUND

1. I make this affidavit in support of an application under Military Rule of
Evidence (MRE) 315 for authorization to search for and seize an electronic device
which is currently in law enforcement possession, and to subsequently search that

device for the electronically stored information described in Attachment B.

2. | am a Special Agent (SA) with the United States Army Criminal
Investigation Command (USACIDC), and have been for four years. | have been
trained and accredited through the CID Criminal Investigation Course, Domestic
Violence Intervention Training, Child Abuse and Prevention/Intervention Training and
Special Victim’s Unit Interview Course. As a USACIDC Military Special Agent, | have
worked general crimes at duty locations in Kuwait and Virginia, and general and sex
offense crimes while stationed at Fort Atterbury, Indiana. Over the past four years |
have participated in the execution of multiple search authorizations related to crimes
involving computers and other criminal offenses. As a USACIDC Special Agent, | am
authorized to investigate criminal offenses involving violations of the Uniform Code of
Military Justice and other applicable federal laws where there is an Army interest. As
a criminal investigator, | am authorized under MRE 315 to conduct a search when a

search authorization has been granted.



3. The facts in this affidavit come from my personal observations, my
training and experience, and information obtained from other agents and witnesses.
This affidavit is intended to show merely that there is sufficient probable cause for the
requested search authorization and does not set forth all of my knowledge about this
matter. | have not, however, omitted any fact that would tend to defeat a finding of

probable cause.

4. Based on my training and experience and the facts as set forth in this
affidavit and incorporated herein by reference, there is probable cause to believe that
SGT William C. Abbott has committed violations of Article 92 (Violation of a General
Order) and Article 120 (Rape and/or Sexual Assault). There is also probable cause to
search the property described below for records and information further described in
Attachment B which constitute evidence of this offense.

5. The electronic device is currently in the lawful possession of the
USACIDC. It came into USACIDC possession when it was seized for safekeeping.
Although there was a subsequent authorization to search the device, it has not been
searched, as explained below.

OFFENSES

6. There is probable cause to believe that Sergeant William C. Abbott has

committed the following offenses under the Uniform Code of Military Justice:
Article 92, Failure to Obey Order or Regulation

Any person subject to this chapter who violates or fails to obey any lawful
general order or regulation...

Article 120, Rape



(a) Rape. Any person subiject to this chapter who commits a sexual act
upon another person by using unlawful force against that other person...

THE PLACE TO BE SEARCHED AND THE PROPERTY TO BE SEIZED

7. The place to be searched is the Fort Atterbury CID Office Evidence
Room at 123 Randolph Street, Fort Atterbury, Indiana. The thing to be seized and
subsequently searched is a mobile phone LGL41C Ultimate 2, MEID
270113184015451989, hereinafter the DEVICE.

8. The applied for search authorization would authorize the forensic
examination of the DEVICE for the purpose of identifying records and information
more particularly described in Attachment B related to the offenses set out there.

PROBABLE CAUSE

9. | hereby incorporate the written memorialization of the verbal search
authorization issued on 29 December 2015 by CPT Keith Jamison, Part-time Military
Magistrate, permitting the seizure of a cell phone from SGT Abbott pursuant to a
search of his person, and placing the phone in the custody of CID. | am submitting
this affidavit to provide additional facts to aid the Part-time Military Magistrate in
making a probable cause determination related to a search of the DEVICE.

10.  On 29 December 2015, PV2 Sharon Patterson, a Soldier in Basic
Training at Fort Atterbury, reported that she had been raped by her drill sergeant, SGT
William Abbott in the early morning hours of 17 December 2015. PV2 Patterson
related that on the evening of 16 December, 2015, she went with several of her friends
to Fritzel's Beer Hall, about a mile outside Fort Atterbury. Her friends and she went to
Fritzel's in several vehicles, one of which PV2 Patterson drove. Once at the beer hall,

within approximately 1 hour PV2 Patterson drank about 3-4 glasses of beer and 1 shot



of an unknown hard alcohol. The beers were on a “Drink Special” price, and the round
of shots was bought by one of her friends.

11.  Shortly thereafter SGT William Abbott, also at Fritzel’s Beer Hall with
some of his friends, called PV2 Paterson and another female recruit over to talk. SGT
Abbott was PV2 Patterson’s drill sergeant at the time. PV2 Patterson had
encountered SGT Abbott at Fritzel’s about 2 weeks earlier, and they had gotten
“friendly” and started kissing while standing near the bathrooms. They also had texted
back and forth on their smart phones messages of a personal nature (not related to
training issues).

12.  After talking for a few minutes, SGT Abbott asked PV2 Patterson if she
wanted to go outside. PV2 Patterson agreed. Shortly after midnight on 17
December, SGT Abbott took PV2 Patterson’s hand and walked her out to Fritzel’s
back parking lot. There SGT Abbott leaned PV2 Patterson up against a parked car
and began kissing her. PV2 Patterson kissed him back. When SGT Abbott asked
PV2 Patterson to get inside the car, PV2 Patterson was uncomfortable with the
request, but did as SGT Abbott had asked her. She thought SGT Abbott just wanted
more privacy to continue kissing her.

13.  Once the two were in the car, SGT Abbott continued kissing PV2
Patterson. He then began touching her sexually, first by grabbing her breasts. PV2
Patterson pushed SGT Abbott away. SGT Abbott also began pulling up PV2
Patterson’s skirt. PV2 Patterson told SGT Abbott, “Wait a minute — things are going
too fast.” SGT Abbott tried to kiss PV2 Patterson again, but PV2 Patterson tried to

avoid the kiss, by moving her face away from him. SGT Patterson stopped the



contact for a minute, and asked PV2 Patterson what was wrong. PV2 Patterson told
SGT Abbott “This is not what | want.” SGT Abbott responded, “Yeah, but this is what |
want and you know you want it too.”

14.  SGT Abbott then forced PV2 Patterson’s legs open and sexually
assaulted her, penetrating her vagina with his penis, without her consent. SGT Abbott
was in the car, on top of PV2 Patterson, and she could not get out from under him.
She described feeling totally trapped, trying to bang her foot on the window but not
being heard by anyone. She kept banging her foot against the window until SGT
Abbott grabbed it and stopped her. PV2 Paterson tried to pull her legs together, but
described SGT Abbott as much stronger than she was. PV2 Patterson does not think
SGT Abbott wore a condom while sexually assaulting her.

15.  After he was done, SGT Abbott pulled PV2 Patterson out of the car and
headed back to Fritzel's. He looked back over his shoulder at PV2 Patterson and
asked if she was headed back into the bar, saying, “You coming?” as if nothing had
happened. PV2 Patterson began crying and ran to her car. She drove away, saying
nothing to the friends she’d driven to the bar with, and went home, totally
embarrassed, and in a daze.

16.  For the next few weeks, PV2 Patterson avoided SGT Abbott as much as
she could. SGT Abbott tried texting PV2 Patterson a couple of times, but she did not
respond, deleting his messages. Then one day PV2 Patterson broke down in the
shower, unable to stop crying. When a fellow trainee, PVT Toomey asked her what
was wrong, PV2 Patterson said, “Nothing,” but got dressed and went straight to the

SARC office and reported SGT Abbott’s sexual assault. PV2 Patterson wasn’t really



clear on the types of reporting (restricted vs. unrestricted) at the time, but was very
upset. She wanted as few people to know about the assault as possible, and so didn’t
follow up with the help offered by the SARC office.

17.  Recently, when she saw SGT Abbott out of uniform and walking to his
car, PV2 Patterson was reminded of the night Abbott assaulted her. She broke down
on the spot, crying uncontrollably. PV2 Patterson told a Soldier passing by that SGT
Abbott had raped her. That Soldier and another drove PV2 Patterson to the hospital.
With PV2 Patterson’s permission, the hospital notified CID. Subsequently, PV2
Patterson was interviewed, providing a sworn statement which has been summarized,
above.

18.  On 22 December 2015, at about 0900 hours, | advised SGT William
Abbott of his rights, which he waived. SGT Abbott, when interviewed, swore the
sexual encounter in Fritzel's parking lot was consensual. He stated he’d drunk a
couple beers that night, before Patterson and he went out to his car, and that, when
they’d headed to the car, PV2 Patterson looked “buzzed” and “happy and flirty” — but
not really “drunk.” SGT Abbott acknowledged having exchanged texts with PV2
Patterson in the weeks before 16/17 December at Fritzel”’s. He said that after their
parking lot sexual encounter, he texted PV2 Patterson the next two days, but that PV2
Patterson did not respond. He agreed that whenever he approached her the several
weeks since the sexual encounter, PV2 Patterson seemed to do her best to avoid him.
SGT Abbott stated he never spoke to PV2 Patterson after their night in the car at

Fritzel's. He denied raping PV2 Patterson.



19. At about 0900 hours on 29 December 2015, | seized SGT Abbott’s cell
phone to preserve the text messages. | submitted a request for a digital forensic
examination. The DEVICE is stored in the Fort Atterbury CID Office Evidence Room

at 123 Randolph Street, Fort Atterbury, Indiana.

20. On 29 December 2015, | discussed search and seizure of SGT Abbott’s
cellphone with CPT Keith Jamison, who provided verbal authorization to seize the
smart phone belonging to SGT Abbott. The phone number associated with the seized
DEVICE is 888-555-1234 (Abbott phone). PV2 Patterson consented (consent
provided in a separate document) to the search and seizure of her phone for any
communications between her name/her phone (phone number 888-555-7777) and
SGT Abbott or his phone. In their sworn statements, SGT Abbott and PV2 Patterson
acknowledged exchanging a number of text communications with one another prior to
the events at Fritzel's on 16/17 December. Both parties acknowledge SGT Abbott’s

texts to PV2 Patterson after that encounter.

21. ltis believed that evidence of an improper relationship between SGT
Abbott and PV2 Patterson, as well as evidence corroborative of sexual assault by
SGT Abbott, still resides on the DEVICE. | am submitting a DA Form 3744 and
affidavit in support of this request for a search authorization to search the Fort
Atterbury CID Office’s Evidence Room and seize the DEVICE and then to search the
DEVICE for all call activity, text messages, SMS, MMS, IM Messages, and email
communications between SGT William Abbott and PV2 Sharon Patterson related to

an improper drill sergeant-trainee relationship or sexual assault.



BACKGROUND ON WIRELESS TELEPHONES AND DEVICES

22. Based on my training and experience, | use the following technical terms

to convey the following meanings:

Wireless telephone: A wireless telephone (commonly referred to as a
mobile phone or cellular phone) is a handheld device used for voice and data
communication through radio signals (hereinafter MOBILE PHONE). These telephones
send signals through networks of transmitter/receivers, enabling communication with
other wireless telephones or traditional “land line” telephones using a combination of
wire, cable and other facilities. A wireless telephone usually contains a “call log,” which
records the telephone number, date, and time of calls made to and from the phone. In
addition to enabling voice communications, wireless telephones offer a broad range of
capabilities. These capabilities include: storing names and phone numbers in electronic
“address books;” sending, receiving, and storing text messages and e-mail; taking,
sending, receiving, and storing still photographs and moving video (digital cameras);
storing and playing back audio files (media player); storing dates, appointments, and
other information on personal calendars; and accessing and downloading information
from the Internet. Many of these functions are very similar to those provided by PDAs,
as described below. Wireless telephones may also include global positioning system
(“GPS”) technology for determining the location of the device. Many mobile or cellular
phones are also known as “smart” phones; that is, these communication devices
essentially are hand-held, mobile computers which also contain voice communication
(“calling”) capabilities, and are primarily operated by touching the device screen. These

phones function as wireless communication devices and can be used to access the



Internet through cellular networks, 802.11 “Wi-Fi” networks, or otherwise. These
devices typically contain programs called applications, or “apps,” which, like programs
on a personal computer, perform different functions and save data associated with
those functions. Apps can, for example, permit accessing the Web, sending and

receiving e-mail and messages, and participating in Internet social networks.

23. Based on my training, experience, and research, | know that the
DEVICE has capabilities that allows it to serve as a wireless telephone, digital camera,
portable media player, GPS navigation device, and PDA, and offer Internet
connectivity. In my training and experience, examining data stored on devices of this
type can uncover, among other things, deleted information and evidence that reveals

or suggests who possessed or used the device.

ELECTRONIC STORAGE AND FORENSIC ANALYSIS

24. Based on my knowledge, training, and experience, | know that electronic
devices can store information for long periods of time. Similarly, information related to
material that has been viewed via the Internet is typically stored for some period of

time on the device. This information can sometimes be recovered with forensics tools.

25. There is probable cause to believe that records and information that
were once stored on the MOBILE PHONE may still be stored there, for at least the

following reasons:

a. Based on my knowledge, training, and experience, | know that files or
remnants of such files can be recovered months or even years after they have been

downloaded onto a storage medium, deleted, or viewed via the Internet. Electronic files



downloaded to a storage medium can be stored for years at little or no cost. Even when
files have been deleted, they can be recovered months or years later using forensic
tools. This is so because when a person “deletes” a file on a computer, the data
contained in the file does not actually disappear; instead, the link to the data is removed
and the user can no longer see or use it. The data, however, remains on the storage
medium until it is overwritten by new data. Computers — to include mobile phones,
depending upon their operating systems - may contain and retain recoverable data for

many months or years.

b. Deleted files, or remnants of deleted files, may reside in free space or
slack space—that is, in space on the storage medium that is not currently being used by
an active file—for long periods of time before they are overwritten. In addition, a
computer’s operating system may also keep a record of deleted data in a “swap” or

“recovery” file.

c. Wholly apart from user-generated files, storage media contains
electronic evidence of how a device has been used, what it has been used for, and who
has used it. To give a few examples, this forensic evidence can take the form of
operating system configurations, artifacts from operating system or application
operation, file system data structures, and virtual memory “swap” or paging files. Users
typically do not erase or delete this evidence, because special software is typically

required for that task. However, it is technically possible to delete this information.

d. Similarly, files that have been viewed via the Internet are sometimes

automatically downloaded into a temporary Internet directory or “cache.”



26. Forensic evidence. As further described in Attachment B, this
application seeks permission to locate not only records and information that might
serve as direct evidence of the offense described, but also forensic evidence that
establishes how the MOBILE PHONE was used, the purpose of its use, who used it,
and when. There is probable cause to believe that this forensic evidence might be on

the MOBILE PHONE because:

a. Data on a storage medium? can provide evidence of a file that was
once on the storage medium but has since been deleted or edited, or of a deleted
portion of a file (such as a photograph that has been deleted after being used in a
message). Virtual memory paging systems can leave traces of information on the
storage medium that show what tasks and processes were recently active. Web
browsers, e-mail programs, and chat programs store configuration information on the
storage medium that can reveal information such as online nicknames and passwords.
Operating systems can record additional information, such as the attachment of
peripherals, the attachment of USB flash storage devices or other external storage
media, and the times and dates the device was in use. The file systems can record
information about the dates files were created and the sequence in which they were

created.

"' The term “storage medium” includes any physical object upon which computer data can be recorded.
Examples include hard disks (including those in mobile phones), RAM, floppy disks, flash memory, CD-
ROMs, and other magnetic or optical media.



b. Forensic evidence on a device can also indicate who has used or
controlled the device. This “user attribution” evidence is analogous to the search for

“indicia of occupancy” while executing a search authorization at a residence.

c. A person with appropriate familiarity with how an electronic device
works may, after examining this evidence in its proper context, be able to draw
conclusions about how electronic devices were used, the purpose of their use, who

used them, and when.

d. The process of identifying the exact records and information on a
storage medium that are necessary to draw an accurate conclusion is a dynamic
process. Electronic evidence is not always data that can be merely reviewed by a
review team and passed along to investigators. Whether data stored on a device is
evidence may depend on other information stored on the device and the application of
knowledge about how the operating program of the device behaves. Therefore,
contextual information necessary to understand other evidence also falls within the

scope of the search authorization.

e. Further, in finding evidence of how a device was used, the purpose of
its use, who used it, and when, sometimes it is necessary to establish that a particular

thing is not present on a storage medium.

27.  Nature of examination. Based on the foregoing, and consistent with
MRE 315, the search authorization | am applying for would permit a subsequent
search of the DEVICE which is reasonably believed to contain records and information

related to the offense set out in Attachment B and seizure of those records and



information. The search of the mobile phone would consist of a forensic examination
which may require digital forensic examiners to employ techniques, including but not
limited to computer-assisted scans of the entire medium, that might expose many
parts of the device to human inspection in order to determine whether it is evidence
described by the search authorization. The forensic examination will be completed by
a certified Digital Forensic Examiner (DFE) who is a USACIDC Special Agent or a
non-agent, certified Digital Forensic Examiner designated by USACIDC to conduct

Digital Forensic Examinations.

CONCLUSION

28. | submit that this affidavit supports probable cause for a search
authorization authorizing the search of the PLACE described in Attachment A for the
thing described therein (the DEVICE) and a subsequent search of the DEVICE for
records and information set out in Attachment B which are related to the offense also

set out there, and seizure of those records and information.

Willioom Hendersov

Special Agent
USACIDC

Subscribed and sworn to before me on 29 December, 2015

Oliver Wendell Holmes

PART-TIME MILITARY MAGISTRATE







ATTACHMENT A

The place to be searched is the Fort Atterbury CID Office Evidence Room at 123
Randolph Street, Fort Atterbury, Indiana.

The thing to be seized and subsequently searched is a mobile phone LGL41C
Ultimate 2, MEID 270113184015451989, hereinafter the DEVICE.

This search and seizure authorization authorizes a search of the Fort Atterbury
CID Office Evidence Room for the DEVICE, seizure of the DEVICE and the subsequent
search of the DEVICE for the records and information described in Attachment B related

to the offenses set out there.



ATTACHMENT B

1. All records and information on the Device described in Attachment A that
relate to violation of Article 120, Rape and Sexual Assault; Article 92, Violation of a
lawful order; or Fraternization, Article 134, which involves SGT William Abbott since on

or about 16 December 2015, including:

a. Records and information related to communications of a personal nature,
to include coordination to meet outside of proper drill sergeant-trainee
activities, between SGT William Abbott/phone number 888-555-1234 and

PV2 Sharon Patterson/phone number 888-555-7777;

b. Records and information related to the sexual encounter that occurred
between SGT Abbott and PV2 Patterson on 16/17 December 2015, to
include any reference to the alleged sexual assault occurring at that time;

and

c. Records and information relating to the Device’s installation, storage, use,
or deletion of applications or other messaging programs and any artifacts

left behind.

2. For any computer or storage medium whose seizure is authorized by this
authorization, and any image of such computer or storage medium (hereinafter,

“COMPUTER”):

a. evidence of who used, owned, or controlled the original COMPUTER at

the time the things described in this search authorization were created,



edited, or deleted, such as phone contacts, text messages, text
messaging logs, instant messaging logs, activity logs, photographs, email
contacts, email, correspondence logs, registry entries, configuration files,
saved usernames and passwords, documents, browsing history, and user

profiles;

. evidence of software that would allow others to control the original
COMPUTER, such as viruses, Trojan horses, and other forms of malicious
software, as well as evidence of the presence or absence of security

software designed to detect malicious software;

. evidence of the lack of such malicious software;

. evidence of the attachment to the original COMPUTER of other storage

devices or similar containers for electronic evidence;

. evidence of counter-forensic programs (and associated data) that are

designed to eliminate data from the original COMPUTER,;

evidence of the times the original COMPUTER was used;

. passwords, encryption keys, and other access devices that may have

been necessary to access the original COMPUTER;

. records of or information about Internet Protocol addresses used by the

original COMPUTER;

records of or information about the original COMPUTER's Internet activity,

including firewall logs, caches, browser history and cookies, “bookmarked”



or “favorite” web pages, search terms that the user entered into any

Internet search engine, and records of user-typed web addresses;

j. contextual information necessary to understand the evidence described in

this attachment.

As used above, the terms “records” and “information” includes all forms of
creation or storage, including any form of computer or electronic storage (such as hard

disks or other media that can store data).

The term “computer” includes all types of electronic, magnetic, optical,
electrochemical, or other high speed data processing devices performing logical,
arithmetic, or storage functions, including mobile phones, desktop computers, notebook

computers, tablets, server computers, and network hardware.

The term “storage medium” includes any physical object upon which computer
data can be recorded. Examples include hard disks (including those in mobile phones),

RAM, floppy disks, flash memory, CD-ROMs, and other magnetic or optical media.















DEPARTMENT OF THE ARMY
UNITED STATES ARMY CRIMINAL INVESTIGATION COMMAND
COMPUTER CRIME INVESTIGATIVE UNIT
DIGITAL FORENSICS AND RESEARCH BRANCH
27130 TELEGRAPH ROAD

REPLY TO
ATTENTION OF QUANTICO, VIRGINIA 22134-2253

CISA-CCI-DF 30 December 2015

MEMORANDUM FOR Special Agent in Charge, CID Office, Camp Blank, MO 12345

SUBJECT: Forensic Examination Report
Report of Investigation: 00000-15-CID000-000000
Computer Analysis File: 000000-15-CID000

1) EXECUTIVE SUMMARY

a. On 29 Dec 15, this office received a request for assistance to a United States
Government (USG) computer for evidence of [OFFENSE] utilized by SGT
William.C.ABBOTT, Fort Atterbury. The submitting office provided a signed search
authorization which only allowed for the examination of any email messages between
the user accounts william.c.abbott@us.army.mil and dawn.g.wells@us.army.mil.

b. On 30 Dec 15, the undersigned conducted a forensic examination of the
submitted evidence, which disclosed there were over 500,000 emails within the user
profile William.c.abbott. However, there were only six emails between the user
accounts william.c.abbott@us.army.mil and dawn.g.wells@us.army.mil.

2) EVIDENCE EXAMINED

a. Item 1, Evidence Property Custody Document (EPCD), Document Number (DN)
011-15 (CCIU), Toshiba 60GB hard disk drive (HDD), serial number (SN) 13432590,
removed from the Dell Desktop Computer SN: KIDN836.

3) DETAILED FINDINGS

a. An examination of the Toshiba image disclosed it contained the Microsoft
Windows 7 Operating System, United States Army Gold Master version 10.0.5 which
was last shutdown on 29 Dec 15. The registered owner was “US Army”, the computer
name was ATTERBURYO1 and there were three unique user accounts [profiles] for:
Adm ni strator,cciu.sa,andw | | i am c. abbot t. The system time was set to
Eastern Standard Time (EST), and the computer date and times were consistent with
the actual time.

(1) A review of the user accountwi | | i am c. abbot t 's email revealed there
were over 500,000 individual email messages.
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CISA-CCI-DF

SUBJECT: Forensic Examination Report
Report of Investigation: 000000-YY-CID000-000000
Computer Analysis File: 000000-YY-CID000

(2) The search identified only six emails between the user accounts
william.c.abbott@us.army.mil and dawn.g.wells@us.army.mil. See figures below for
screen shots of the messages.

Tue 12/29/2015 8:13 AM
Dawn G. Wells

50

To  wiliam c. abbott

Getting PCS'd to Alaska —any last words?

Figure 1 — Message from wells to abbott, 08:13, 29 Dec 15

Tue 12/29/2015 8:14 AM
william c. abbott
RE: so (UNCLASSIFIED)

To Dawn G, Wells

Classification: UNCLASSIFIED
Caveats: NONE

Last Words?

Figure 2 - Message from abbott to wells, 08:14, 29 Dec 15

2
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Tue 12/25/2015 814 AM

Dawn G. Wells
RE: so (UNCLASSIFIED)

To  wiliam c. abbott

Like "sorry"

Figure 3 - Message from wells to abbott, 08:14, 29 Dec 15

Tue 12/28/2015 815 AM

willlam c. abbott
RE: so (UNCLASSIFIED)

To Dawn G, Wells

Classification: UNCLASSIFIED
Caveats: NOMNE

Sorry for what

Figure 4 - Message from abbott to wells, 08:15, 29 Dec 15

Tue 12/29/2015 3:15 AM
Dawn G. Wells
RE: so (UNCLASSIFIED)

To  wiliam c. abbott

Sorry for ruining my life

Figure 5 - Message from wells to abbott, 08:15, 29 Dec 15

3
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Tue 12/29/2015 8:16 AM
william c. abbott
RE: so (UNCLASSIFIED)

To Dawn G, Wels

Classification: UNCLASSIFIED
Caveats: NONE

That's on you girl. | never told no one.

Figure 6 - Message from abbott to wells, 08:16, 29 Dec 15

4) CONCLUSION. The forensic examination determined that on 29 Dec 15 there were
six email communications between the user accounts william.c.abbott@us.army.mil and

dawn.g.wells@us.army.mil.

5) The point of contact for this examination is the undersigned at COM: (703) 555-8888;

or email: john.doe@us.army.mil.

DIGITAL SIGNATURE OF JOHN DOE

John Doe
Special Agent, 5555

Digital Forensic Examiner

4
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Extraction Report

Cellebrite UFED Reports

Summary

Connection Type Cable No. 100

Extraction start date/time 1/4/2016 11:02:13 AM
Extraction end date/time 1/4/2016 11:46:07 AM
Extraction Type Logical

Extraction ID 22FCE1C7-FCA0-4B3F-A465-13B9D03A04D6
Report type Phone

Selected Manufacturer LG CDMA

Selected Device Name LGL41C Ultimate 2

Unit Identifier 5925500

UFED Version 4276

UFED Physical Analyzer version 4.5.0.230

Version type

Time zone settings (UTC) Original UTC value

Case number 00000-15-CID000-000000
Case name Abbott Phone

Evidence number 002-15-CID000

Examiner name SA Eller

Department HQUSACIDC

Location Quantico, VA

Device Information

# Name Value Deleted
1 Client Used for Extraction Yes

2 DevicelnfoDetectedManufacturer LGE

3 DevicelnfoDetectedModel LGL16C

4 DevicelnfoPhoneDateTime 1/4/2016 11:03:17 AM

5 DevicelnfoRevision 4.4.2 KOT491.L16CV11a L16CV11a.1436403467

6 IMSI 3100005719709375

7 MEID 270113184015451989 (HEX: A1000040EBC755)

8 MSISDN 5717195532

9 MSISDN Type MDN

10 [SMS SMS drafts and threads created using Hangouts as an SMS application, will not be extracted.




Plu

gins

UFED Logical Report Reader Cellebrite 2.0
Reads the report generated by the UFED

2 Physical Analyzer Report Reader Cellebrite 2.0
Reads report generated by the Physical Analyzer

3 Garbage Cleaner

4 DataFilesHandler Cellebrite 2.0
Tags data files according to extensions and file signatures

5 ContactsCrossReference Cellebrite 2.0
Cross references the phone numbers in a device's contacts with the numbers in SMS messages and
Calls. Will fill in the Name field of calls and SMS if there's a match.

6 Analytics Cellebrite 2.0
Generates the Analytics section information

Contents

Call Log 3
—ﬁ Contacts 11 11
5 SMS Messages 48 48
@ Timeline 51 51
- Activity Analytics 15 15
IE] Analytics Phones 7 7
Call Log (3)
1 Outgoing To: 12/16/2015 00:00:02
24719 3;49:07 PM(UTC-
)
2 Incoming From: 12/15/2015 00:00:04
No Number 6:)39:40 PM(UTC-
5
3] Outgoing To: 12/15/2015 00:00:02
7038019381 6:37:50 PM(UTC-
Sharon Patterson 5)

Contacts (11)

1 Name: Email:
robert.squarepants@ncsus.or
Source: Phone g
2 Name: Abbott William Phone:
Source: Phone Mobile (571) 719-5532
3 Name: Black Josh
Source: Phone
4 Name: Hennessy OH Shack Email:
Source: Phone oh.shack.hennessy@gmail.co
m
5 Name: LaMotta Sgt Phone:
Source: Phone Mobile (703) 486-6123
6 Name: Patterson Sharon Phone:
Source: Phone Mobile (703) 801-9381
7 Name: Roberts Finn
Source: Phone
8 Name: Roomba Rolin Email:
Source: Phone svtybalz@gmail.com
9 Name: Squarepants Robert Email:
Source: Phone papapandasexypants@outloo
k.com
10 |Name: stark_naked Email:
Source: Phone stark_naked@hushmail.com
11 |Name: sumosdever Email:
Source: Phone sumos4ever@gmail.com




SMS Messages (48)

/¥, * These details are cross-referenced from this device's contacts

# | Folder | Party Time Status | Message Deleted
1 Inbox From 1/4/2016 Read FREE MSG:Straight Talk Reserve allows u 2 purchase service plans & have
54676 10:59:16 AM(UTC- them automatically added on ur service end date.Visit
5) straighttalk.com/reserve for info
2 Inbox From 12/24/2015 Read FREE MSG: Accidents happen! Protect your phone from broken screens,
21663 1:02:11 PM(UTC- water & electrical damage and more with Easy Exchange PLUS. Call 1-877-
5) 430-2355 to enroll.
3 Inbox From 12/24/2015 Read Roger -- will do
7034866123 8:07:14 AM(UTC-
LaMotta Sgt * 5)
4 Sent To 12/24/2015 Sent U got 2 get her man!
(703) 486-6123 8:06:44 AM(UTC-
LaMotta Sgt * 5)
5 Inbox From 12/24/2015 Read no
7034866123 8:04:15 AM(UTC-
LaMotta Sgt * 5)
6 Sent To 12/24/2015 Sent Anything? Did u get her?
(703) 486-6123 6:58:57 AM(UTC-
LaMotta Sgt * 5)
7 Sent To 12/23/2015 Sent Keep at it
(703) 486-6123 8:33:10 PM(UTC-
LaMotta Sgt * 5)
8 Inbox From 12/23/2015 Read Can't get her not connecting.
7034866123 8:32:37 PM(UTC-
LaMotta Sgt * 5)
9 Inbox From 12/23/2015 Read Roger that!!!
7034866123 8:02:50 PM(UTC-
LaMotta Sgt * 5)
10 |Sent To 12/23/2015 Sent NOW
(703) 486-6123 8:02:23 PM(UTC-
LaMotta Sgt * 5)
11 |Inbox From 12/23/2015 Read Rt now?
7034866123 8:02:04 PM(UTC-
LaMotta Sgt * 5)
12 |Sent To 12/23/2015 Sent No not me need to call Sharon
(703) 486-6123 8:01:22 PM(UTC-
LaMotta Sgt * 5)
13 |Inbox From 12/23/2015 Read OK call?
7034866123 7:14:43 PM(UTC-
LaMotta Sgt * 5)
14 |Sent To 12/23/2015 Sent Need to talk
(703) 486-6123 1:03:00 PM(UTC-
LaMotta Sgt * 5)
15 |Inbox From 12/21/2015 Read Y no call? Need 2 talk
7038019381 5:02:45 PM(UTC-
Patterson Sharon * 5)
16 |Inbox From 12/19/2015 Read Call me now!!!
7038019381 4:02:49 PM(UTC-
Patterson Sharon * 5)
17 |Inbox From 12/19/2015 Read Call me
7038019381 3:22:13 PM(UTC-
Patterson Sharon * 5)
18 |Inbox From 12/19/2015 Read Straight Talk MSG: Stop annoying telemarketer and debt collector calls.
54676 2:07:22 PM(UTC- Block them with the Call Detector App. It's free! Download now at
5) http://b.calldet.co
19 |Inbox From 12/18/2015 Read | bet
7038019381 7:56:42 PM(UTC-
Patterson Sharon * 5)
20 |[Sent To 12/18/2015 Sent | said SORRY
(703) 801-9381 7:55:51 PM(UTC-
Patterson Sharon * 5)
21 |Sent To 12/18/2015 Sent Sorry
(703) 801-9381 7:53:34 PM(UTC-
Patterson Sharon * 5)
22 |Inbox From 12/18/2015 Read Sick
7038019381 7:53:09 PM(UTC-
Patterson Sharon * 5)
23 |Sent To 12/18/2015 Sent Miss u 2day
(703) 801-9381 6:41:27 PM(UTC-
Patterson Sharon * 5)
24 |Inbox From 12/18/2015 Read STRAIGHT TALK MSG: Visit www.straighttalk.com to take advantage of
54676 2:13:05 PM(UTC- special offers and save every month, when you buy Extended Plans or
5) enroll in Auto-Refill!
25 |Inbox From 12/17/2015 Read Yup
7038019381 4:41:16 PM(UTC-
Patterson Sharon * 5)
26 [Sent To 12/17/2015 Sent U ok?
(703) 801-9381 4:40:36 PM(UTC-
Patterson Sharon * 5)
27  |Inbox From 12/17/2015 Read Nada
7038019381 4:40:10 PM(UTC-
Patterson Sharon * 5)
28 |Sent To 12/17/2015 Sent Last chance
(703) 801-9381 3:23:50 PM(UTC-
Patterson Sharon * 5)
29 |[Sent 12/17/2015 Sent Going to BK. Need carbs. U?

To
(703) 801-9381
Patterson Sharon *

3521:02 PM(UTC-
5




30 |Sent To 12/17/2015 Sent Hey u up?
(703) 801-9381 3:04:57 PM(UTC-
Patterson Sharon * 5)
31 |Sent To 12/17/2015 Sent Hey U up? Wanna est?
(703) 801-9381 2:57:29 PM(UTC-
Patterson Sharon * 5)
32 |Inbox From 12/17/2015 Read Straight Talk MSG: In order to maximize your device's web browser please
21663 2:02:12 PM(UTC- validate your phone number. Click this link:
5) http://m.tracfone.com/sid?mdn=5717195532
33 |[Sent To 12/16/2015 Sent C U soon
(703) 801-9381 8:13:19 PM(UTC-
Patterson Sharon * 5)
34 |Inbox From 12/16/2015 Read Yup
7038019381 8:12:53 PM(UTC-
Patterson Sharon * 5)
35 |[Sent To 12/16/2015 Sent U ok?
(703) 801-9381 8:11:54 PM(UTC-
Patterson Sharon * 5)
36 |[Sent To 12/16/2015 Sent
(703) 801-9381 7:54:56 PM(UTC- Hey u home?
Patterson Sharon * 5)
37 |Inbox From 12/16/2015 Read Ha
7038019381 6:34:35 PM(UTC-
Patterson Sharon * 5)
38 |[Sent To 12/16/2015 Sent Haha
(703) 801-9381 6:33:53 PM(UTC-
Patterson Sharon * 5)
39 |Inbox From 12/16/2015 Read Rt b-hind u if lucky!!!
7038019381 6:33:29 PM(UTC-
Patterson Sharon * 5)
40 |Sent To 12/16/2015 Sent IM headin outin 10 C U
(703) 801-9381 6:21:40 PM(UTC-
Patterson Sharon * 5)
41 |Inbox From 12/16/2015 Read ive a notification on your phone. Please click 'Install’' to updat
24719 12:24:18 PM(UTC-
5)
42 |Inbox From 12/16/2015 Read e. It's safe and secure.
24719 12:24:17 PM(UTC-
5)
43  |Inbox From 12/16/2015 Read Service Msg: Your phone requires a software update. You will rece
24719 12:24:14 PM(UTC-
5)
44 |Inbox From 12/16/2015 Read Roger C UN!
7038019381 6:51:52 AM(UTC-
Patterson Sharon * 5)
45 |Sent To 12/16/2015 Sent Not if u no/go? C U am
(703) 801-9381 5:52:49 AM(UTC-
Patterson Sharon * 5)
46  |Inbox From 12/15/2015 Read No not 2nite u?
7038019381 11:25:54 PM(UTC-
Patterson Sharon * 5)
47 |Sent To 12/15/2015 Sent Hey, u headin 2 F's?
(703) 801-9381 6:41:41 PM(UTC-
Patterson Sharon * 5)
48 | Other 12/15/2015 Unsent |Tedt

To
(703) 801-9381
Patterson Sharon *

2;35:56 PM(UTC-
5




Timeline (51)

SMS 12/15/2015 To: (703) 801-9381
Messages 2:35:56 PM(UTC-5) Patterson Sharon
2 Call Log To 12/15/2015 To: 7038019381 Sharon
6:37:50 PM(UTC-5) Patterson
3] Call Log From 12/15/2015 From: No Number
6:39:40 PM(UTC-5)
4 SMS To 12/15/2015 To: (703) 801-9381 Hey, u headin 2 F's?
Messages 6:41:41 PM(UTC-5) Patterson Sharon
5 SMS From 12/15/2015 From: 7038019381 No not 2nite u?
Messages 11:25:54 PM(UTC-5) Patterson Sharon
6 SMS To 12/16/2015 To: (703) 801-9381 Not if u no/go? C U am
Messages 5:52:49 AM(UTC-5) Patterson Sharon
7 SMS From 12/16/2015 From: 7038019381 Roger C UM!
Messages 6:51:52 AM(UTC-5) Patterson Sharon
8 SMS From 12/16/2015 From: 24719 Service Msg: Your phone requires a software update.
Messages 12:24:14 PM(UTC-5) You will rece
9 SMS From 12/16/2015 From: 24719 e. It's safe and secure.
Messages 12:24:17 PM(UTC-5)
10 |[SMS From 12/16/2015 From: 24719 ive a notification on your phone. Please click 'Install' to
Messages 12:24:18 PM(UTC-5) updat
11 |Call Log To 12/16/2015 To: 24719
3:49:07 PM(UTC-5)
12 |SMS To 12/16/2015 To: (703) 801-9381 IM headin outin 10 C U
Messages 6:21:40 PM(UTC-5) Patterson Sharon
13 |SMS From 12/16/2015 From: 7038019381 Rt b-hind u if lucky!!!
Messages 6:33:29 PM(UTC-5) Patterson Sharon
14 |SMS To 12/16/2015 To: (703) 801-9381 Haha
Messages 6:33:53 PM(UTC-5) Patterson Sharon
15 |SMS From 12/16/2015 From: 7038019381 Ha
Messages 6:34:35 PM(UTC-5) Patterson Sharon
16 |SMS To 12/16/2015 To: (703) 801-9381 Hey u home?
Messages 7:54:56 PM(UTC-5) Patterson Sharon
17 |SMS To 12/16/2015 To: (703) 801-9381 U ok?
Messages 8:11:54 PM(UTC-5) Patterson Sharon
18 |SMS From 12/16/2015 From: 7038019381 Yup
Messages 8:12:53 PM(UTC-5) Patterson Sharon
19 |SMS To 12/16/2015 To: (703) 801-9381 C U soon
Messages 8:13:19 PM(UTC-5) Patterson Sharon
20 |[SMS From 12/17/2015 From: 21663 Straight Talk MSG: In order to maximize your device's
Messages 2:02:12 PM(UTC-5) web browser please validate your phone number. Click
this link: http://m.tracfone.com/sid?mdn=5717195532
21 |SMS To 12/17/2015 To: (703) 801-9381 Hey U up? Wanna est?
Messages 2:57:29 PM(UTC-5) Patterson Sharon
22 |SMS To 12/17/2015 To: (703) 801-9381 Hey u up?
Messages 3:04:57 PM(UTC-5) Patterson Sharon
23 |SMS To 12/17/2015 To: (703) 801-9381 Going to BK. Need carbs. U?
Messages 3:21:02 PM(UTC-5) Patterson Sharon
24 |SMS To 12/17/2015 To: (703) 801-9381 Last chance
Messages 3:23:50 PM(UTC-5) Patterson Sharon
25 |SMS From 12/17/2015 From: 7038019381 Nada
Messages 4:40:10 PM(UTC-5) Patterson Sharon
26 |SMS To 12/17/2015 To: (703) 801-9381 U ok?
Messages 4:40:36 PM(UTC-5) Patterson Sharon
27 |SMS From 12/17/2015 From: 7038019381 Yup
Messages 4:41:16 PM(UTC-5) Patterson Sharon
28 |SMS From 12/18/2015 From: 54676 STRAIGHT TALK MSG: Visit www.straighttalk.com to
Messages 2:13:05 PM(UTC-5) take advantage of special offers and save every month,
when you buy Extended Plans or enroll in Auto-Refill!
29 |SMS To 12/18/2015 To: (703) 801-9381 Miss u 2day
Messages 6:41:27 PM(UTC-5) Patterson Sharon
30 |[SMS From 12/18/2015 From: 7038019381 Sick
Messages 7:53:09 PM(UTC-5) Patterson Sharon
31 [SMS To 12/18/2015 To: (703) 801-9381 Sorry
Messages 7:53:34 PM(UTC-5) Patterson Sharon
32 |SMS To 12/18/2015 To: (703) 801-9381 | said SORRY
Messages 7:55:51 PM(UTC-5) Patterson Sharon
33 [SMS From 12/18/2015 From: 7038019381 | bet
Messages 7:56:42 PM(UTC-5) Patterson Sharon
34 |SMS From 12/19/2015 From: 54676 Straight Talk MSG: Stop annoying telemarketer and
Messages 2:07:22 PM(UTC-5) debt collector calls. Block them with the Call Detector
App. It's free! Download now at http://b.calldet.co
35 |SMS From 12/19/2015 From: 7038019381 Call me
Messages 3:22:13 PM(UTC-5) Patterson Sharon
36 |[SMS From 12/19/2015 From: 7038019381 Call me now!!!
Messages 4:02:49 PM(UTC-5) Patterson Sharon
37 |SMS From 12/21/2015 From: 7038019381 Y no call? Need 2 talk
Messages 5:02:45 PM(UTC-5) Patterson Sharon
38 |SMS To 12/23/2015 To: (703) 486-6123 Need to talk
Messages 1:03:00 PM(UTC-5) LaMotta Sgt
39 |SMS From 12/23/2015 From: 7034866123 OK call?
Messages 7:14:43 PM(UTC-5) LaMotta Sgt
40 |SMS To 12/23/2015 To: (703) 486-6123 No not me need to call Sharon
Messages 8:01:22 PM(UTC-5) LaMotta Sgt




41 |SMS From 12/23/2015 From: 7034866123 Rt now?
Messages 8:02:04 PM(UTC-5) LaMotta Sgt
42 |SMS To 12/23/2015 To: (703) 486-6123 NOwW
Messages 8:02:23 PM(UTC-5) LaMotta Sgt
43 |SMS From 12/23/2015 From: 7034866123 Roger that!!!
Messages 8:02:50 PM(UTC-5) LaMotta Sgt
44 |SMS From 12/23/2015 From: 7034866123 Can't get her not connecting.
Messages 8:32:37 PM(UTC-5) LaMotta Sgt
45 |SMS To 12/23/2015 To: (703) 486-6123 Keep at it
Messages 8:33:10 PM(UTC-5) LaMotta Sgt
46 |SMS To 12/24/2015 To: (703) 486-6123 Anything? Did u get her?
Messages 6:58:57 AM(UTC-5) LaMotta Sgt
47 |SMS From 12/24/2015 From: 7034866123 no
Messages 8:04:15 AM(UTC-5) LaMotta Sgt
48 |SMS To 12/24/2015 To: (703) 486-6123 U got 2 get her man!
Messages 8:06:44 AM(UTC-5) LaMotta Sgt
49 |SMS From 12/24/2015 From: 7034866123 Roger -- will do
Messages 8:07:14 AM(UTC-5) LaMotta Sgt
50 |SMS From 12/24/2015 From: 21663 FREE MSG: Accidents happen! Protect your phone
Messages 1:02:11 PM(UTC-5) from broken screens, water & electrical damage and
more with Easy Exchange PLUS. Call 1-877-430-2355
to enroll.
51 |SMS From 1/4/2016 From: 54676 FREE MSG:Straight Talk Reserve allows u 2 purchase
Messages 10:59:16 AM(UTC-5) service plans & have them automatically added on ur
service end date.Visit straighttalk.com/reserve for info

Activity Analytics (15)

1 Patterson Sharon Phone: 29 29 0
Mobile (703) 801-9381

2 LaMotta Sgt Phone: 12 12 0
Mobile (703) 486-6123

3 24719 Phone: 4 4 0
24719

4 54676 Phone: 3 3 0
54676

5 21663 Phone: 2 2 0
21663

6 No Number Phone: 1 1 0
No Number

7 Email: 0 0 0
robert.squarepants@ncsus.org

8 Abbott William Phone: 0 0 0
Mobile (571) 719-5532

9 Black Josh 0 0 0

10 |Hennessy OH Shack Email: 0 0 0
oh.shack.hennessy@gmail.com

11 Roberts Finn 0 0 0

12 |Roomba Rolin Email: 0 0 0
svtybalz@gmail.com

13 | Squarepants Robert Email: 0 0 0
papapandasexypants@outlook.com

14  |stark_naked Email: 0 0 0
stark_naked@hushmail.com

15 |sumos4ever Email: 0 0 0
sumos4ever@gmail.com




Analytics Phones (7)

# Phone In Contacts | Total Total Calls Calls Details SMS Details MMS Details
Duration

1 7038019381 True 29 00:00:02 Contact: Patterson Sharon Sent SMS: 15 Received MMS:
Incoming: 0 Received SMS: 12 Draft MMS: 0
Outgoing: 1 Draft SMS: 1 Unknown MMS:
Missed: 0 Unknown SMS: 0 Total MMS: 0
Unknown: 0 Total SMS: 28 Sent MMS: 0
Total Calis: 1

2 7034866123 True 12 00:00:00 Contact: LaMotta Sgt Sent SMS: 6 Received MMS:
Incoming: 0 Received SMS: 6 Draft MMS: 0
Outgoing: 0 Draft SMS: 0 Unknown MMS:
Missed: 0 Unknown SMS: 0 Total MMS: 0
Unknown: 0 Total SMS: 12 Sent MMS: 0
Total Calls: 0

3 24719 False 4 00:00:02 Contact: Sent SMS: 0 Received MMS:
Incoming: 0 Received SMS: 3 Draft MMS: 0
Outgoing: 1 Draft SMS: 0 Unknown MMS:
Missed: 0 Unknown SMS: 0 Total MMS: 0
Unknown: 0 Total SMS: 3 Sent MMS: 0
Total Calis: 1

4 54676 False 3 00:00:00 Contact: Sent SMS: 0 Received MMS:
Incoming: 0 Received SMS: 3 Draft MMS: 0
Outgoing: 0 Draft SMS: 0 Unknown MMS:
Missed: 0 Unknown SMS: 0 Total MMS: 0
Unknown: 0 Total SMS: 3 Sent MMS: 0
Total Calls: 0

5) 21663 False 2 00:00:00 Contact: Sent SMS: 0 Received MMS:
Incoming: 0 Received SMS: 2 Draft MMS: 0
Outgoing: 0 Draft SMS: 0 Unknown MMS:
Missed: 0 Unknown SMS: 0 Total MMS: 0
Unknown: 0 Total SMS: 2 Sent MMS: 0
Total Calls: 0

6 No Number False 1 00:00:04 Contact: Sent SMS: 0 Received MMS:
Incoming: 1 Received SMS: 0 Draft MMS: 0
Outgoing: 0 Draft SMS: 0 Unknown MMS:
Missed: 0 Unknown SMS: 0 Total MMS: 0
Unknown: 0 Total SMS: 0 Sent MMS: 0
Total Calis: 1

7 5717195532 True 0 00:00:00 Contact: Abbott William Sent SMS: 0 Received MMS:
Incoming: 0 Received SMS: 0 Draft MMS: 0
Outgoing: 0 Draft SMS: 0 Unknown MMS:
Missed: 0 Unknown SMS: 0 Total MMS: 0
Unknown: 0 Total SMS: 0 Sent MMS: 0

Total Calls: 0







Extraction Report

Cellebrite UFED Reports

Summary

Connection Type Cable No. 100

Extraction start date/time 1/4/2016 10:41:34 AM
Extraction end date/time 1/4/2016 10:47:22 AM
Extraction Type Logical [ Android Backup ]
Extraction ID D3943FE6-1826-41F8-B9A3-A5AA932497DD
Report type Phone

Selected Manufacturer LG CDMA

Selected Device Name LGL41C Ultimate 2

Unit Identifier 5925500

UFED Version 4276

UFED Physical Analyzer version 4.5.0.230

Version type

Time zone settings (UTC) Original UTC value

Case number 00000-15-CID000-000000
Case name Patterson Phone
Evidence number 003-15-CID000

Examiner name SA Eller

Department HQUSACIDC

Location Quantico, VA

Device Information

# Name Value Deleted
1 Client Used for Extraction Yes

2 DevicelnfoDetectedManufacturer LGE

3 DevicelnfoDetectedModel LGL16C

4 DevicelnfoPhoneDateTime 1/4/2016 10:42:32 AM

5 DevicelnfoRevision 4.4.2 KOT491.L16CV10a L16CV10a.1419242289

6 IMSI 3100007038019381

7 MEID 270113183814182574 (HEX: A100003ED868AE)

8 MSISDN 7038019381

9 MSISDN Type MDN

10 [SMS SMS drafts and threads created using Hangouts as an SMS application, will not be extracted.




Plugins

1 UFED Logical Report Reader Cellebrite 2.0
Reads the report generated by the UFED

2 Physical Analyzer Report Reader Cellebrite 2.0
Reads report generated by the Physical Analyzer

3 AndroidADBBackup Cellebrite 2.0
Decodes the android ADB backup file, generated by the shell command "adb backup".

4 Android Databases Cellebrite 2.0
Decodes user-data and 3rd party application databases for Android devices

5 AndroidUnlockPattern Cellebrite 2.0
Decodes Android Unlock pattern

6 AndroidUnlockPassword Cellebrite 2.0

Decrypts the numeric lock password for Android devices
7 Garbage Cleaner

8 DataFilesHandler Cellebrite 2.0
Tags data files according to extensions and file signatures
9 ContactsCrossReference Cellebrite 2.0

Cross references the phone numbers in a device's contacts with the numbers in SMS messages and
Calls. Will fill in the Name field of calls and SMS if there's a match.

10 | Analytics Cellebrite 2.0
Generates the Analytics section information

Contents
E Call Log 1 1
) SMS Messages 30 30
@ Timeline 31 31
1@ Data Files 25 25
@ Databases 11 11
® Text 14 14
-4 Activity Analytics 4 4
E Analytics Phones 4 4
Call Log (1)
1 Missed From: 12/15/2015 -
8148231589 6:)29:55 PM(UTC-
5)

SMS Messages (30)

1 Sent To 12/21/2015 Sent Y no call? Need 2 talk
(571) 719-5532 5302:36 PM(UTC-
5
2 Sent To 12/19/2015 Sent Call me now!!!
(571) 719-5532 4302:40 PM(UTC-
5
3 Sent To 12/19/2015 Sent Call me
(571) 719-5532 3322:05 PM(UTC-
8
4 Sent To 12/18/2015 Sent | bet
(571) 719-5532 7;56:37 PM(UTC-
5
5) Inbox From 12/18/2015 Read | said SORRY
5717195532 7355:54 PM(UTC-
)
6 Inbox From 12/18/2015 Read Sorry
5717195532 7353:46 PM(UTC-
5
7 Sent To 12/18/2015 Sent Sick
(571) 719-5532 7352:53 PM(UTC-
5)
8 Inbox From 12/18/2015 Read Miss u 2day
5717195532 6341:35 PM(UTC-
5
9 Inbox From 12/18/2015 Read STRAIGHT TALK MSG: Visit www.straighttalk.com to take advantage of
54676 2:14:25 PM(UTC- special offers and save every month, when you buy Extended Plans or
5) enroll in Auto-Refill!
10 |Sent To 12/17/2015 Sent Yup
(571) 719-5532 4:41:11 PM(UTC-
5)
11 Inbox From 12/17/2015 Read U ok?
5717195532 4:40:43 PM(UTC-
5)




12 |Sent To 12/17/2015 Sent Nada
(571) 719-5532 4:40:03 PM(UTC-
5)
13 |Inbox From 12/17/2015 Read Last chance
5717195532 3:23:56 PM(UTC-
5)
14 |Inbox From 12/17/2015 Read Going to BK. Need carbs. U?
5717195532 3:21:07 PM(UTC-
5)
15 |Inbox From 12/17/2015 Read Hey u up?
5717195532 3:05:04 PM(UTC-
5)
16 |Inbox From 12/17/2015 Read Hey U up? Wanna est?
5717195532 2:57:34 PM(UTC-
5)
17 |Inbox From 12/17/2015 Read Straight Talk MSG: In order to maximize your device's web browser please
21663 2:01:30 PM(UTC- validate your phone number. Click this link:
5) http://m.tracfone.com/sid?mdn=7038019381
18 |Inbox From 12/16/2015 Read C U soon
5717195532 8:13:27 PM(UTC-
5)
19 |Sent To 12/16/2015 Sent Yup
(571) 719-5532 8:12:38 PM(UTC-
5)
20 |Inbox From 12/16/2015 Read U ok?
5717195532 8:12:00 PM(UTC-
5)
21 Inbox From 12/16/2015 Read
5717195532 7:55:02 PM(UTC- Hey u home?
5)
22 |Sent To 12/16/2015 Sent Ha
(571) 719-5532 6:34:20 PM(UTC-
5)
23 |Inbox From 12/16/2015 Read Haha
5717195532 6:33:57 PM(UTC-
5)
24 |Sent To 12/16/2015 Sent Rt b-hind u if lucky!!!
(571) 719-5532 6:33:22 PM(UTC-
5)
25 |Inbox From 12/16/2015 Read IM headin outin 10 C U
5717195532 6:22:58 PM(UTC-
5)
26 [Sent To 12/16/2015 Sent Roger C U!!
(571) 719-5532 6:51:41 AM(UTC-
5)
27  |Inbox From 12/16/2015 Read Not if u no/go? C U am
5717195532 5:52:57 AM(UTC-
5)
28 |Sent To 12/15/2015 Sent No not 2nite u?
5717195532 11:25:48 PM(UTC-
5)
29 |Inbox From 12/15/2015 Read Hey, u headin 2 F's?
5717195532 6:41:48 PM(UTC-
5)
30 |Inbox From 12/15/2015 Read STRAIGHT TALK MSG: Track your Data usage, refill Service Plans & more.
54676 Do it all with the My Account App. Download here http://a.st-app.co

6;1 7:45 PM(UTC-
5




Timeline (31)

SMS

12/15/2015

From: 54676

STRAIGHT TALK MSG: Track your Data usage, refill

Messages 6:17:45 PM(UTC-5) Service Plans & more. Do it all with the My Account
App. Download here http://a.st-app.co
2 Call Log From 12/15/2015 From: 8148231589
6:29:55 PM(UTC-5)
3 SMS From 12/15/2015 From: 5717195532 Hey, u headin 2 F's?
Messages 6:41:48 PM(UTC-5)
4 SMS To 12/15/2015 To: 5717195532 No not 2nite u?
Messages 11:25:48 PM(UTC-5)
5 SMS From 12/16/2015 From: 5717195532 Not if u no/go? C U am
Messages 5:52:57 AM(UTC-5)
6 SMS To 12/16/2015 To: (571) 719-5532 Roger C UN!
Messages 6:51:41 AM(UTC-5)
7 SMS From 12/16/2015 From: 5717195532 IM headin outin 10 C U
Messages 6:22:58 PM(UTC-5)
8 SMS To 12/16/2015 To: (571) 719-5532 Rt b-hind u if lucky!!!
Messages 6:33:22 PM(UTC-5)
9 SMS From 12/16/2015 From: 5717195532 Haha
Messages 6:33:57 PM(UTC-5)
10 |SMS To 12/16/2015 To: (571) 719-5532 Ha
Messages 6:34:20 PM(UTC-5)
11 |SMS From 12/16/2015 From: 5717195532 Hey u home?
Messages 7:55:02 PM(UTC-5)
12 |SMS From 12/16/2015 From: 5717195532 U ok?
Messages 8:12:00 PM(UTC-5)
13 |SMS To 12/16/2015 To: (571) 719-5532 Yup
Messages 8:12:38 PM(UTC-5)
14 |SMS From 12/16/2015 From: 5717195532 C U soon
Messages 8:13:27 PM(UTC-5)
15 |SMS From 12/17/2015 From: 21663 Straight Talk MSG: In order to maximize your device's
Messages 2:01:30 PM(UTC-5) web browser please validate your phone number. Click
this link: http://m.tracfone.com/sid?mdn=7038019381
16 |SMS From 12/17/2015 From: 5717195532 Hey U up? Wanna est?
Messages 2:57:34 PM(UTC-5)
17 |SMS From 12/17/2015 From: 5717195532 Hey u up?
Messages 3:05:04 PM(UTC-5)
18 |SMS From 12/17/2015 From: 5717195532 Going to BK. Need carbs. U?
Messages 3:21:07 PM(UTC-5)
19 |[SMS From 12/17/2015 From: 5717195532 Last chance
Messages 3:23:56 PM(UTC-5)
20 |SMsS To 12/17/2015 To: (571) 719-5532 Nada
Messages 4:40:03 PM(UTC-5)
21 |SMS From 12/17/2015 From: 5717195532 U ok?
Messages 4:40:43 PM(UTC-5)
22 |SMS To 12/17/2015 To: (571) 719-5532 Yup
Messages 4:41:11 PM(UTC-5)
23 |SMS From 12/18/2015 From: 54676 STRAIGHT TALK MSG: Visit www.straighttalk.com to
Messages 2:14:25 PM(UTC-5) take advantage of special offers and save every month,
when you buy Extended Plans or enroll in Auto-Refill!
24 |SMS From 12/18/2015 From: 5717195532 Miss u 2day
Messages 6:41:35 PM(UTC-5)
25 |SMS To 12/18/2015 To: (571) 719-5532 Sick
Messages 7:52:53 PM(UTC-5)
26 |SMS From 12/18/2015 From: 5717195532 Sorry
Messages 7:53:46 PM(UTC-5)
27 |SMS From 12/18/2015 From: 5717195532 | said SORRY
Messages 7:55:54 PM(UTC-5)
28 |SMS To 12/18/2015 To: (571) 719-5532 | bet
Messages 7:56:37 PM(UTC-5)
29 |SMS To 12/19/2015 To: (571) 719-5532 Call me
Messages 3:22:05 PM(UTC-5)
30 [SMS To 12/19/2015 To: (571) 719-5532 Call me now!!!
Messages 4:02:40 PM(UTC-5)
31 [SMS To 12/21/2015 To: (571) 719-5532 Y no call? Need 2 talk

Messages

5:02:36 PM(UTC-5)




Data Files (25)

Databases (11)

# File Info Additional file info Deleted
1 Name: calendar.db Size (bytes): 131072
Path: lapps/com.android.providers.calendar/db/calendar.db Modified: 12/26/2015 1:23:39 AM(UTC+0)
SHA256: BEF296A0B8D0CD4BCC4283B5D3106B22 Row count: 8
5D5FC121D8A47215ACF157706073C071
2 Name: com.google.android.apps.youtube.common.task.Sche | Size (bytes): 20480
duled TaskStore Modified: 1/412016 3:46:46 PM(UTC+0)
Path: /apps/com.google.android.youtube/db/com.google.and R - 5
roid.apps.youtube.common.task.ScheduledTaskStore Ow count:
SHA256: 944D3189B5B99BA176F03BBD08B91C31
71A06CABOECCABADC95770C1E09516B9
3 Name: downloads.db Size (bytes): 24576
Path: /apps/com.google.android.youtube/db/downloads.db Modified: 11/24/2015 1:14:55 PM(UTC+0)
SHA256: B7BFB23558772F07B322AE95D58B1D23 Row count: 1
4F45BE2936FEA42094F727E0A4CF7595
4 Name: gmm_myplaces.db Size (bytes): 40960
Path: /apps/com.google.android.apps.maps/db/gmm_myplac | Modified: 12/27/2015 4:15:24 AM(UTC+0)
es.db Row count: 1
SHA256: 37CF7C48EB5DEB18749BDD8788BFC35A
CCED207688DAB7B5FF1CA3BBEF8A936D
5 Name: google_analytics.db Size (bytes): 65536
Path: /apps/com.google.android.youtube/db/google_analytic | Modified: 11/24/2015 1:14:54 PM(UTC+0)
o Row count: 8
SHA256: 9B49C892571E59C1FCF15DC04204EB72
784FFDDE53E100E2C21D8A25EE808B05
6 Name: iu.upload.db Size (bytes): 81920
Path: /apps/com.google.android.apps.plus/db/iu.upload.db Modified: 11/24/2015 1:14:38 PM(UTC+0)
SHA256: 954BA672DC58A9B091DEE292C4FCB08A Row count: 1
E7FEC2C24674DACC4037DA222BD008CO
7 Name: keyValueByteStores Size (bytes): 20480
Path: /apps/com.google.android.youtube/db/keyValueByteSt | Modified: 1/4/2016 2:02:00 PM(UTC+0)
ores Row count: 4
SHA256: 1B1FEODBA46F3AB9807939E23F65897D
1AA1CAE8FD6D083F07005AF4COE3BA2B
8 Name: library.db Size (bytes): 20480
Path: /apps/com.android.vending/db/library.db Modified: 11/24/2015 2:15:08 PM(UTC+0)
SHA256: FF29CCA8A38987A4E2BBBAA560C9241D Row count: 1
2E6276F39B7C4279DC8EBBD88D1762DA
9 Name: localappstate.db Size (bytes): 20480
Path: /apps/com.android.vending/db/localappstate.db Modified: 11/24/2015 1:14:37 PM(UTC+0)
SHA256: C61CDD23FD26C89D205A60B2BD348A34 Row count: 1
266B98BA99BE03D85B241B7F377BE691
10 Name: package_verification.db Size (bytes): 20480
Path: /apps/com.android.vending/db/package_verification.db | Modified: 12/17/2015 12:04:08 AM(UTC+0)
SHA256: BD203D818048EDD5C21B5908BF37E1EA Row count: 1
D30FD0AA237A56B3F0378CAB45D7CF99
11| Name: trash.db Size (bytes): 20480
Path: lapps/com.google.android.apps.plus/db/trash.db Modified: 11/24/2015 1:14:38 PM(UTC+0)
SHA256: 6158B5F8EBECDC6E6E1C1EB4F35CC16D5 Row count: 1
45C1D670B6B503CE62ACE2059EADDAD9




Text (14)

# File Info Additional file info Deleted
1 Name: _has_set_default_values.xml Size (bytes): 130
Path: /apps/com.google.android.apps.maps/sp/_has_set_def | Modified: 12/15/2015 11:17:29 PM(UTC+0)
ault_values.xml
SHA256: 70B6EECD62C222A39F6A2F3D8164714D
CFCC2E7AFCFBFOATE773887266230CE2
2 Name: accounts.xml Size (bytes): 299
Path: /apps/com.google.android.apps.plus/sp/accounts.xml Modified: 11/24/2015 1:14:38 PM(UTC+0)
SHA256: 31D8DA8D50813116C34FFD816BD358EA
26837615C85ADF4E4AB945C702E873A7
3 Name: account-SMS.xml Size (bytes): 111
Path: /apps/com.google.android.talk/sp/account-SMS.xml Modified: 1/4/2016 3:46:48 PM(UTC+0)
SHA256: 5DC8A8CAB719A1F2C81DC28A6BF30ED4
22487C84B49D84390C1933BE5SDCC8486
4 Name: cache_settings_preference.xml Size (bytes): 65
Path: /apps/com.google.android.apps.maps/sp/cache_settin | Modified: 12/15/2015 11:17:29 PM(UTC+0)
gs_preference.xml
SHA256: 3325D2A819FDD8062C2CDC48A09B995C
9B012915BCDF88B1CF9742A7F057C793
5 Name: CalendarUpgradeReceiver.xml Size (bytes): 112
Path: /apps/com.android.providers.calendar/sp/CalendarUpg | Modified: 1/2/1970 12:00:45 AM(UTC+0)
radeReceiver.xml
SHA256: B22ACB452EFF3B4C32F173D6EGDI0EA3
B683BE756FC6E4F443A1943D357964AE
6 Name: com.android.chrome_preferences.xml Size (bytes): 134
Path: /apps/com.android.chrome/sp/com.android.chrome_pr | Modified: 11/24/2015 1:15:07 PM(UTC+0)
eferences.xml
SHA256: 546AF3A5E0A4B8D218381F0D736F69D9
89DE2135EB05DD1F290D37460A1240F7
7 Name: com.google.android.apps.plus_preferences.xml Size (bytes): 470
Path: /apps/com.google.android.apps.plus/sp/com.google.an | Modified: 1/4/2016 2:15:03 PM(UTC+0)
droid.apps.plus_preferences.xml
SHA256: CA46DC8F915929FC12F73E03A432DCA8
8C8EA39B4D7C07ECE30C8817E19D6090
8 Name: com.google.android.youtube_preferences.xml Size (bytes): 131
Path: /apps/com.google.android.youtube/sp/com.google.and | Modified: 11/24/2015 1:14:54 PM(UTC+0)
roid.youtube_preferences.xml
SHA256: 44817A74CB040CF64A4AFC39B214BCD1
5BE76C7E170A5EDAOODACACC885CC05B
9 Name: DriveAbout.xml Size (bytes): 152
Path: /apps/com.google.android.apps.maps/sp/DriveAbout.x | Modified: 12/27/2015 4:15:24 AM(UTC+0)
mil
SHA256: 1A4F9B32BE3785BB59EESE48FD8727DF
ACF3CFFFE660CD74F6ED433FEF1114D6
10 Name: finsky.xml Size (bytes): 559
Path: /apps/com.android.vending/sp/finsky.xml Modified: 1/4/2016 2:01:56 PM(UTC+0)
SHA256: CB506F67D8ECA943DF776090EC4E6G92E
72E0616FD8DBA91634D7D16D33F00F02
" Name: l.prefs.xml Size (bytes): 123
Path: /apps/com.google.android.youtube/sp/l.prefs.xml Modified: 1/4/2016 2:02:00 PM(UTC+0)
SHA256: 4939BD95D865624EF499424D6685223E
827A1D146B6C1D708A6F73F9311AC377
12 Name: settings_preference.xml Size (bytes): 292
Path: /apps/com.google.android.apps.maps/sp/settings_pref | Modified: 12/15/2015 11:17:32 PM(UTC+0)
erence.xml
SHA256: EOF6A4BC1EE915E04948CD7A227C4085
51EB89686B8D6B83A04DE996AE7F1AE1
13 Name: SetupWizardPrefs.xml Size (bytes): 314
Path: /apps/com.google.android.setupwizard/sp/SetupWizar | Modified: 12/23/2015 12:41:38 PM(UTC+0)
dPrefs.xml
SHA256: 4F70E4D29AFBC302077FAD81F7B83159
911B399E98ABD3EB58823BA9A3449516
14 | Name: youtube .xml Size (bytes): 570
Path: /apps/com.google.android.youtube/sp/youtube.xml Modified: 11/24/2015 1:14:55 PM(UTC+0)
SHA256: 9C40D00AB54EE2990A183F2285707C3F

46813B5978C24F73375E65460F 18216F




Activity Analytics (4)

1 5717195532 Phone: 27 27 0
5717195532

2 54676 Phone: 2 2 0
54676

3 8148231589 Phone: 1 1 0
8148231589

4 21663 Phone: 1 1 0
21663

Analytics Phones (4)

Total Calls: 0

1 5717195532 False 27 00:00:00 Contact: Sent SMS: 12 Received MMS: 0
Incoming: 0 Received SMS: Draft MMS: 0
Outgoing: 0 Draft SMS: 0 Unknown MMS: 0
Missed: 0 Unknown SMS: Total MMS: 0
Unknown: 0 Total SMS: 27 Sent MMS: 0
Total Calls: 0

2 54676 False 2 00:00:00 Contact: Sent SMS: 0 Received MMS: 0
Incoming: 0 Received SMS: 2 Draft MMS: 0
Outgoing: 0 Draft SMS: 0 Unknown MMS: 0
Missed: 0 Unknown SMS: 0 Total MMS: 0
Unknown: 0 Total SMS: 2 Sent MMS: 0
Total Calls: 0

3 8148231589 False 1 00:00:00 Contact: Sent SMS: 0 Received MMS: 0
Incoming: 0 Received SMS: 0 Draft MMS: 0
Outgoing: 0 Draft SMS: 0 Unknown MMS: 0
Missed: 1 Unknown SMS: 0 Total MMS: 0
Unknown: 0 Total SMS: 0 Sent MMS: 0
Total Calls: 1

4 21663 False 1 00:00:00 Contact: Sent SMS: 0 Received MMS: 0
Incoming: 0 Received SMS: 1 Draft MMS: 0
Outgoing: 0 Draft SMS: 0 Unknown MMS: 0
Missed: 0 Unknown SMS: 0 Total MMS: 0
Unknown: 0 Total SMS: 1 Sent MMS: 0
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PREFERRAL

Prosecution Memo



DEPARTMENT OF THE ARMY
HEADQUARTERS, 3D BRIGADE, 54TH INFANTRY DIVISION (10)(A)
FORT ATTERBURY, INDIANA 46124

AJBC-JA 26 April 2017

MEMORANDUM THRU Brigade Judge Advocate, Headquarters, 3d BRIGADE, 54TH
INFANTRY DIVISION (10)(A), Fort Atterbury, Indiana 46124

FOR Chief, Criminal Law, OSJA, Headquarters, 54TH INFANTRY DIVISION
(MECHANIZED) (A), Fort Atterbury, Indiana 46134

SUBJECT: Prosecution Memorandum - United States v. SGT Richard M. Archie, Bravo
Company, 3d Battalion, 3d Armor(10)(A), Fort Atterbury, IN 46124

1. ACCUSED KEY DATA:

Accused Key Data

Military Occupational Specialty | 88M Motor Transport Operator
Years in Service Over 4
Current Term of Service began: |4yr Omo 0d
ETS date: 09/11/2016
General Technical Score 89
Education High School Diploma
Pretrial What:
Confinement/Restriction When:

How:
Dependants 1
Companion Case/Accused None

2. THEORY OF THE CASE: CONCISE overview of what crimes/events are at the heart of
this case.

3. FACTS: Key SPECIFIC facts that will form the basis of the government case and/or a
stipulation of fact.

4. PEOPLE: List of witnesses and other individuals essential to prosecuting the case, along
with contact information and notes on their roles/involvement/value/particulars. Include notes
on needed/planned follow-up, travel considerations, etc.



AJJBC-JA
SUBJECT: Prosecution Memorandum - United States v. SGT Richard M. Archie, Bravo
Company, 3d Battalion, 3d Armor(10)(A), Fort Atterbury, IN 46124

NAME: CONTACT INFO:
PV2 Traci Vance POC Phone:
Witness

SYNOPSIS:

NAME: CONTACT INFO:
PFC Stephanie Taylor POC Phone:
Witness

SYNOPSIS:

NAME: CONTACT INFO:
SPC Peter Jacobs POC Phone:
Witness

SYNOPSIS:

NAME: CONTACT INFO:
Ms. Lynn Smith POC Phone:
Witness

SYNOPSIS:

NAME: CONTACT INFO:
SPC Thomas Randolph POC Phone:
Witness

SYNOPSIS:

5. ANTICIPATED MOTIONS: List defense motions that are likely to be filed in the course of
the case.

2

CONFIDENTIAL & PRIVILEGED - ATTORNEY WORK PRODUCT- FOIA EXEMPTION 5



PREFFERAL
Charge Sheet
DD form 458









AJJBC-JA
SUBJECT: Prosecution Memorandum - United States v. SGT Richard M. Archie, Bravo
Company, 3d Battalion, 3d Armor(10)(A), Fort Atterbury, IN 46124

Anticipated Defense Motions

Motion Notes

Type of motion Brief description

6. CHARGES AND MAXIMUM PUNISHMENT: List the charges and the maximum
punishments for each charge.

Article Discharge Confinement | Forfeitures

Article 92 - Failure to obey order or regulation

Article 92 - Failure to obey order or regulation

Article 120 - Rape, sexual assault, and other
sexual misconduct

Total Confinement

7. SENTENCING FACTORS:
a. Aggravation: Include any aggravating pieces of information
b. Mitigation: Include any mitigating pieces of information
c. Extenuation: Include any items in extenuation

8. TRIAL COUNSEL RECOMMENDATION:

a. Case Disposition: Summary of TC's thoughts about how the case should go and why,
including summary of command concerns and issues.

b. Proposed Quantum: TC's thoughts on the "worth™ of the case if pled out, including
specific considerations for any anticipated L1Os, dropped charges, etc.

9. OTHER CONCERNS /ISSUES:

3
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AJIBC-JA

SUBJECT: Prosecution Memorandum - United States v. SGT Richard M. Archie, Bravo
Company, 3d Battalion, 3d Armor(10)(A), Fort Atterbury, IN 46124

10. POC is the undersigned at 555-6255 and (your email) .

(INSERT YOUR NAME)
(YOUR RANK), JA
Trial Counsel

4
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REFERRAL
Preliminary Hearing Officer’s Report
DD form 457









REFERRAL
Article 34 Advice on Disposition of Court-Martial Charges



DEPARTMENT OF THE ARMY
HEADQUARTERS, 54th INFANTRY DIVISION
AND FORT ATTERBURY
FORT ATTERBURY, INDIANA

ATCLIA 2 June 16

MEMORANDUM FOR Commander, 54" Infantry Division and Fort Atterbury, Fort Atterbury,
Indiana
SUBJECT: Advice on Disposition of Court-Martial Charges — SGT Richard Archie, Bravo

Company, Brigade Support Battalion, 3rd Brigade, 54th Infantry Division, Fort Atterbury,
Indiana

1. LEGAL CONCLUSIONS: After reviewing the attached charges and specifications, allied
papers, and Article 32 preliminary hearing, I have reached the following legal conclusions:

a. The charges and their specifications allege offenses under the UCMJ;

b. The allegations in the specifications are warranted by the evidence; and

c. There is court-martial jurisdiction over the accused and the charged offenses.
2. RECOMMENDATIONS:

a. The Company, Battalion, and Brigade Commanders all recommend trial by General
Court-Martial.

b. The Article 32 preliminary hearing was conducted on 2 May 2016. The Investigating
Officer recommended that the charges and their specifications be tried by general court-martial.

c. I recommend referral of all charges and specifications (to include the Additional Charge

and its Specification) to trial by General Court-Martial convened by Court-Martial Convening
Order Number 11, dated 1 May 2016.

6 Encls BAILEY JAMISON

1. CG’s Action COL, JA

2. Charge Sheets & Commanders’ Staff Judge Advocate
Recommendations

CMCO No. 11 dtd 1 May 2016

Article 32 Investigating Officer’s Report
Allied Documents

Enlisted Record Brief

AN ol



ATCL-JA

SUBJECT: Advice on Disposition of Court-Martial Charges — SGT Richard Archie, Bravo
Company, Brigade Support Battalion, 3rd Brigade, 54th Infantry Division, Fort Atterbury,
Indiana

DIRECTION OF THE CONVENING AUTHORITY:

The recommendations of the Staff Judge Advocate are approved/disapproved.

REX LLOYD
Major General, US Army
Commanding



REFERRAL
Court-Martial Convening Order (CMCO)



DEPARTMENT OF THE ARMY
HEADQUARTERS, 13TH INFANTRY DIVISION AND FORT BLANK
FORT BLANK, MISSOURI 63899

COURT-MARTIAL CONVENING ORDER 3 January 2017
NUMBER 14

Pursuant to authority contained in paragraph 5, General Order No. 25, Department of the Army
dated 30 July 1977, a general court-martial is hereby convened. It may try such persons as may
properly be brought before it, and shall meet at this Headquarters, unless otherwise directed. The
court-martial will be constituted as follows:

MEMBERS

COL ALBERT F. LONG, IN, 1st Bde, 13th Inf Div
COL DALE C. INGRAM, AR, 2d Bde, 13th Inf Div
LTC HERBERT C. SMITH, CE, 20th Eng Bn

MAJ WILLARD T. PERRY, FA, 1st Sqdn, 21st Cav
MAJ FRANCIS H. LEE, IN, 1st Bn, 73d Inf

CPT JOHN R. DIXON, AR, 1st Bn, 2d Armor

CPT WILLIAM C. SNYDER, QM, 20th. S&T Bn

/s/
JOHN T. BLUNT
Major General, USA
Commanding
OFFICIAL:

DISTRIBUTION "X"



DEPARTMENT OF THE ARMY
HEADQUARTERS, 13TH INFANTRY DIVISION AND FORT BLANK
FORT BLANK, MISSOURI 63899

COURT-MARTIAL CONVENING ORDER 15 April 2017
NUMBER 17

The following members are detailed to the general court-martial convened by Court-
Martial Convening Order Number 14, this Headquarters dated 3 January 2017.

MAJ ROY A. WILLIARD, QM, HHC, 20th S&T Bn
ILT CHARLES C. CARMICHAEL, AG, 20th Admin. Co

VICE:

MAJ FRANCIS H. LEE, IN, Ist, Bn, 73d Inf
CPT JOHN R. DIXON, AR, 1st Bn, 2d Armor

In the case of SPC Anthony A. Carter, 348-46-3179, HHC, 1st Battalion, 18th Infantry,
Fort Blank, Missouri, only.

/s/
JOHN T. BLUNT
Major General, USA
Commanding

DISTRIBUTION "X"



TRIAL
Offer to Plead Guilty



UNITED STATES

V.
WILLIAM W. WILLIAMS
342-34-4770, Specialist (E-4)
U.S. Army, Fort Blank, Missouri

APPENDIX I

* X ¥ X ¥ %

1 April 2017

I, Specialist William W. Williams, offer to plead guilty to the Charge and Specification provided
the convening authority will disapprove any confinement adjudged in excess of eighteen months.
The convening authority may approve any other lawfully adjudged punishment, including a fine.

SMITH, PEYTON S. WILLIAM W. WILLIAMS
CPT, US Army SPC, US Army
Defense Counsel Accused

JOHN T. BLUNT
Major General, USA
Commanding

Appellate Exhibit

for ID




TRIAL
Post-Trial and Appellate Rights Advisement
DCAP form 3.4



UNITED STATES
Post-Trial and Appellate Rights Advisement

V.
XXX X, XXXX Special Courts-Martial
XXX, U.S. Army and .
General Courts-Martial (non-capital)
The accused is to initial where there is a ___ and where indicated, either provide information or

strike out inapplicable language.

I am the accused whose name appears above. I certify that my trial defense counsel has advised me of the
following post-trial and appellate rights in the event that [ am convicted of a violation of the Uniform
Code of Military Justice (UCMYJ).

1. In exercising my post-trial rights, or in making any decision to waive them, I am entitled to the advice
and assistance of military counsel provided free of charge or civilian counsel provided at no expense to
the government.

2. After the record of trial is prepared, the convening authority will act on my case in accordance with
Article 60(c), UCMJ.

3. Under Rules for Court-Martial 1105 and 1106, I have the right to submit any matters I wish the
convening authority to consider in deciding what action to take in my case. These matters include, but are
not limited to, a personal statement, personal letters and documents, letters and documents from any other
person, requests for deferment and waiver of forfeitures, and any other matter I desire the convening
authority to consider before taking action in my case.

a. Before the convening authority takes action, the staff judge advocate will submit a
recommendation to the convening authority. This recommendation will be sent to me and/or my defense
counsel before the convening authority takes action.

b. If [ have matters that I wish the convening authority to consider, or matters in response to the
staff judge advocate’s recommendation, such matters must be submitted within 10 days after I receive a
copy of the record of trial or the recommendation of the staff judge advocate, whichever occurs later. If
authorize substitute service in accordance with paragraph 12 of this form, the 10 day period begins to run
after my counsel receives the record of trial or the staff judge advocate’s recommendation, whichever
occurs later.

c. Upon my request, the convening authority may extend this period, for good cause, for not more
than 20 days.

d. I understand that I must work with my defense counsel to assist him/her in collecting and
preparing those matters I want to be submitted to the convening authority, and in that regard I must
remain in contact with my defense counsel even after my case has been tried.

¢. (Strike through inapplicable portions). I (authorize) (do not authorize) my defense counsel

to submit matters pursuant to RCM 1105 and 1106 on my behalf in the event that (s)he is unable to
contact me after making reasonable efforts to find me in accordance with TDS policy.

DCAP Form 3.4 (January 2015) (Post-Trial and Appellate Rights), Page 1 of 5 Pages



4. If the convening authority approves an adjudged punitive discharge (dismissal for officers; bad-
conduct or dishonorable discharge for enlisted Soldiers) or confinement for one year or longer, my case
will be automatically reviewed by the Army Court of Criminal Appeals (ACCA). I am entitled to be
represented by counsel before such court. If I so request, military counsel will be appointed to represent
me at no cost to me. If I so choose, I may also be represented by civilian counsel at no expense to the
United States.

5. After the ACCA completes its review, I may petition the United States Court of Appeals for the Armed
Forces (CAAF) to review my case. If that Court grants my petition, I may request review by the Supreme
Court of the United States. I have the same rights to counsel before those courts as I have before the
ACCA. If I am pending an approved dishonorable or bad-conduct discharge it may only be ordered
executed after completion of the appellate process in accordance with Rule for Court-Martial 1209, unless
I waive appellate review.

6. THIS PARAGRAPH IS APPLICABLE TO ONLY GENERAL COURTS-MARTIAL. If the
convening authority approves no punitive discharge and approves confinement for less than a year, my
case will be examined in the Office of The Judge Advocate General for any legal errors and to determine
if the sentence is appropriate. The Judge Advocate General (TJAG) may take corrective action as
appropriate. This mandatory review under Article 69(a), UCMJ, will constitute the final review of my
case unless TJAG directs review by the ACCA.

7. THIS PARAGRAPH IS APPLICABLE TO ONLY SPECIAL COURTS-MARTIAL. If the convening
authority approves no punitive discharge and approves confinement for less than a year, my case will be
examined by a legal officer for any legal errors and to determine if the sentence is appropriate. The
convening authority may take corrective action as appropriate. This mandatory review will constitute the
final review of my case; however pursuant to Article 69(b), UCMJ, I may seek review by The Judge
Advocate General within two years of action being taken in my case.

8. I may waive or withdraw review by the appellate courts after action has been taken by the Convening
Authority. I cannot waive or withdraw appellate review before action. I understand that if I waive or
withdraw review:

a. My decision is final and I cannot change my mind.

b. My case will then be reviewed by a military lawyer for legal error. It will also be sent to the
general court-martial convening authority for final action.

c. Within two (2) years after the sentence is approved, I may request The Judge Advocate General
(TJAG) to take corrective action on the basis of newly discovered evidence, fraud on the court-martial,
lack of jurisdiction over me or the offense, error prejudicial to my substantial rights, or the
appropriateness of the sentence.

9. Tunderstand that any period of confinement included in my sentence begins to run from the date the

court-martial adjudges my sentence. I may request that the convening authority defer commencement of
confinement. The decision to defer confinement is within the sole discretion of the convening authority.

DCAP Form 3.4 (January 2015) (Post-Trial and Appellate Rights), Page 2 of 5 Pages



10. Adjudged forfeitures and reduction in rank.

a. Any forfeitures adjudged in my case are effective 14 days after the sentence is adjudged or
when the convening authority takes action, whichever occurs first, unless adjudged forfeitures are
deferred. If forfeitures are adjudged at the court-martial, I understand that I may ask the convening
authority to defer them until action and to disapprove, mitigate, or suspend them at action.

b. Adjudged reduction (enlisted personnel only). Any reduction in rank adjudged in my case is
effective 14 days after the sentence is adjudged or when the convening authority takes action, whichever
occurs first, unless the reduction is deferred. If a reduction is adjudged at the court-martial, I understand
that I may ask the convening authority to defer a reduction in rank until action and to disapprove or
suspend it at action.

11. Automatic forfeitures. I understand that by operation of Article 58b of the Uniform Code of Military
Justice, any sentence that includes confinement for more than 6 months, or confinement for 6 months or
less and a punitive discharge, will result in automatic forfeitures during any period of confinement even if
no forfeitures are adjudged. In the case of a General Court-Martial, automatic forfeitures are for all pay
and allowances. In a Special Court-Martial, the automatic forfeitures are for two-thirds of pay.

Automatic forfeitures go into effect 14 days after my sentence is adjudged or when the convening
authority takes action, whichever occurs first.

a. Iunderstand I may ask the convening authority to defer adjudged or automatic forfeitures,
if any, until the time of final action, but such relief is solely within the discretion of the convening
authority, who may rescind deferment at any time.

b. Iunderstand that if I have dependents, I may ask the convening authority to waive, for a
period not to exceed six months, all or part of the forfeitures for the purpose of providing support for my
dependents. Any amount of pay or allowances waived would be paid to my dependents.

c. Iunderstand that if I reach my ETS date while I am in confinement all my pay and
allowances will stop on my ETS date, even if a request for deferment or waiver of automatic forfeitures is
granted.

d. I further understand that if I reach my ETS date while I am in confinement all my pay and
allowances will stop on my ETS date, even if a request for deferment or disapproval of adjudged
forfeitures is granted.

e. (Applicable if accused has a pretrial agreement). I further understand that if I reach my
ETS date while I am in confinement all my pay and allowances will stop on my ETS date, regardless of

what is in my pretrial agreement.

f. Tunderstand that if adjudged forfeitures are not deferred or disapproved, I will not receive
pay even if automatic forfeitures are waived.

12. Thave read and had my post-trial rights explained to me by counsel and I acknowledge these rights
and make the elections set forth below.

a. I understand my post-trial and appellate review rights.
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b. Iunderstand that a copy of the authenticated record of trial will be served on me, or if I so
request, will be forwarded to my defense counsel pursuant to RCM 1104(b).

c. | further understand that individual copies of the staff judge advocate’s post trial
recommendation (SJAR) will be served on me and/or my defense counsel pursuant to RCM 1106(¥).

Select only one of the following three numbered options. Option (3) is the recommended best option in
most cases.

(1) I want the record of trial sent to only me; or

(2) I want the record of trial forwarded to my defense counsel
, or

(3) I want the record of trial sent to me AND I request that my defense counsel
be provided a copy at the same time I receive my copy in order to
expedite preparation of post-trial matters.

d. (Strike through inapplicable portions.) I (do) (do not) authorize service of the record of
trial and the SJTAR on me at the email address provided in paragraph 16.

e. My defense counsel , will submit R.C.M. 1105 and 1106
matters in my case in accordance with my election in paragraph 3e above. I further understand that I must
stay in contact with this counsel to assist him/her in collecting and preparing the matters for submission.

13. (Strike through inapplicable portions.) My counsel (has) (has not) advised of me of the criteria
which require registration as a sex offender.

14. (Strike through inapplicable portions.) My counsel (has) (has not) advised me of the possible
adverse consequences a conviction may have on my immigration status.

15. T understand that if my case is to be heard by the Army Court of Criminal Appeals, I have the right to
be represented free of charge by Appellate Defense Counsel appointed by The Judge Advocate General
(TJAG) of the Army. I may also waive this right after the Convening Authority takes action. I understand
that I may contact my Appellate Defense Counsel by writing to Defense Appellate Division, U.S. Army
Legal Services Agency (JALS-DA). Phone: 703-693-0736 or 703-693-0737. DSN: 223-0736/0737.

I have been informed that I have the right to retain civilian counsel at my own expense to
represent me in my appellate decisions. If I have already retained civilian counsel, his/her name and
address is written below:

If I later retain civilian counsel, I must provide the attorney’s name and address to: Clerk of
Court, The U.S. Army Court of Criminal Appeals, 9275 Gunston Road, Fort Belvoir, VA 22060. Phone:
(703) 693-0736 or 0737. DSN: 223-0736. FAX: (703) 806-0124. DSN 223-0124.
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16. Pending action on my case, I can be contacted or a message may be left for me at the following
address:

NAME:

STREET:

CITY/ STATE / ZIP CODE:

AREA CODE / TELEPHONE NUMBER:

CIVILIAN / PERMANENT EMAIL ADDRESS:

PERSONAL CONTACT:

Date: XXX X, XXXX
XXX, US Army
Accused

I certify that I have advised the accused whose name appears above regarding his/her post trial and
appellate rights as set forth above, that he/she has received a copy of this document, and that he/she has
personally made all the elections herein.

Date:

XXX X, XXXX
XXX, JA
Defense Counsel
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Stipulation of Fact



UNITED STATES * Fort Blank Missouri
*
V. *
* STIPULATION OF FACT
WILLIAM W. WILLIAMS *
Specialist, U.S. Army *
342-34-4770 * 19 April 2017

It is hereby agreed by the trial counsel and the defense counsel, with the express agreement
of the accused, that the following facts are true and admissible at the court-martial of SPC
William W. Williams:

While working as an undercover narcotics agent on 15 January 2017, Sergeant Jan Tuborg,
then assigned to the Joint Drug Suppression Team (DST), Fort Blank, Missouri met with the
accused, Specialist William W. Williams, in the Day Room of B Company, 1st Battalion, 18th
Infantry Regiment, Fort Blank, Missouri. Sergeant Tuborg asked Specialist Williams if he
(Specialist Williams) had any marijuana to sell. Specialist Williams said he did and showed
Sergeant Tuborg four (4) separate bags of marijuana. Sergeant Tuborg picked out one of the
four bags, containing approximately 20 grams of marijuana, and paid SPC Williams $50.00 in
cash. As Sergeant Tuborg was leaving with the purchased bag of marijuana, Specialist Williams
told Sergeant Tuborg that he should "check with me [Specialist Williams], if you [Sergeant
Tuborg] ever need to buy any more marijuana.”

At the time of the sale of marijuana by Specialist Williams to Sergeant Tuborg, Specialist
Williams was fully aware that he was in fact selling marijuana, that marijuana is an illegal drug,
and that the possession and sale of marijuana is wrongful. Subsequent laboratory tests have
confirmed that the substance sold by Specialist Williams was in fact marijuana.

Specialist William W. Williams was married on 19 November 2014. His wife, Mrs. Rose
Williams, is nineteen years of age and is expecting their first child in September 2016. Mrs.
Williams is presently employed as a cashier at Wal-Mart in Blanktowne. Mrs. Williams will be
required to give up her job at Wal-Mart shortly before she delivers. Mrs. Williams will be totally
dependent upon Specialist Williams for her income before and after her delivery. Specialist
Williams was, in part, motivated to sell marijuana because of his desire to assist his spouse and
his mother financially. Specialist Williams' mother is an alcoholic and was recently divorced
from Specialist Williams’ father. Specialist Williams' father did not provide adequate financial
support to Specialist Williams’ mother during their divorce and separation. Specialist Williams’
mother has many unpaid bills and owes money to numerous creditors.

Prosecution Exhibit
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SPC Williams' overall military duty performance has been above average. He has good
military bearing and appearance. He performs assigned tasks in an effective and dependable
manner without the need for close supervision. Specialist Williams wants to stay in the Army
and believes he would be a useful, reliable soldier if given the opportunity to be rehabilitated.

The Government and the Defense, with the express consent of the accused, hereby
incorporate by reference the following attachment:

1. The accused’s Enlisted Records Brief.

CASEY T. JONES WILLIAM W. WILLIAMS PEYTON S. SMITH
CPT, JA SPC, U.S. Army CPT, JA
Trial Counsel Accused Defense Counsel
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UNITED STATES
V. OFFER TO PLEAD GUILTY
WILLIAM W. WILLIAMS
342-34-4770, Specialist (E-4)
U.S. Army, Fort Blank, Missouri

¥ X X X X ¥

1 April 2017

I, Specialist William W. Williams, the accused in a general court-martial now pending, having
had an opportunity to examine the charges preferred against me, and all statements and
documents attached thereto; and after consulting with my defense counsel, and being fully
advised that I have a legal and moral right to plead not guilty to the Charge and Specification
under which I am about to be tried, I offer:

a. To plead as follows: To the Specification of the Charge and the Charge: Guilty.

b. To waive and not raise a speedy trial motion under R.C.M. 707.

c. To be tried by military judge alone.

d. To enter into a written stipulation with the trial counsel of the facts and circumstances
surrounding the offense and further agree that this stipulation may be used to inform the
members of the court or the military judge, if tried by a judge alone, of matters pertinent to an
appropriate finding and/or sentence.

e. To waive my right to a pretrial hearing pursuant to Article 32, UCMJ.

In exchange for the above agreements, the convening authority agrees to not approve any
sentence in excess of the sentence attached hereto as Appendix I.

In offering the above agreement, I further state that:

I am satisfied with the defense counsel who has been detailed to defend me.

My defense counsel has advised me of the meaning and effect of my guilty plea and I understand
the meaning and effect thereof. I understand that [ may request a withdrawal of this plea at any
time before sentence is announced and the military judge determines whether the request should

be granted.

I understand this offer and agreement and the fact that I have agreed to enter into the stipulation
of fact as set out above. If my plea is not accepted, this offer to stipulate is null and void.

Appellate Exhibit
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I further understand that this agreement will be automatically canceled upon the following
events:

1. Failure of agreement with the trial counsel on the contents of the stipulation of fact;
2. The withdrawal by either party from the agreement prior to trial;
3. The changing of my plea by anyone during the trial from guilty to not guilty; or,

4. The refusal of the military judge to accept my plea of guilty.

SMITH, PEYTON S. WILLIAM W. WILLIAMS
CPT, US Army SPC, US Army
Defense Counsel Accused

JOHN T. BLUNT
Major General, USA
Commanding
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Addendum to Staff Judge Advocate’s Recommendation (SJAR)



DEPARTMENT OF THE ARMY
HEADQUARTERS, 54th INFANTRY DIVISION
AND FORT ATTERBURY
FORT ATTERBURY, INDIANA

ATCL-JA 30 October 20XX
MEMORANDUM FOR Commander, 54th Infantry Division and Fort Atterbury, Fort Atterbury,
Indiana

SUBJECT: Addendum to the Staff Judge Advocate’s Recommendation, United States v.
Sergeant Richard Archie

1. The defense counsel in the case of Sergeant (E-5) Richard M. Archie, has submitted matters
for your consideration pursuant to R.C.M. 1105. These matters consist of: a memorandum
from the accused’s defense counsel, a statement from the accused, and five (5) letters of
support. You must consider these matters prior to taking action.

2. You must consider the result of trial. You may also consider the record of trial and the
personnel records of the accused.

3. The defense counsel alleges that the post-trial processing time in this case is excessive and
merits relief. I disagree. In my opinion, no corrective action is required.

4. The defense counsel also alleges that the military judge committed legal error by not granting
the defense motion to admit evidence under M.R.E. 412. I disagree. In my opinion, no corrective
action is necessary.

5. RECOMMENDATION: After reviewing the defense submissions, I recommend that you
waive automatic forfeitures in this case for a period of six (6) months, to be paid to Miss Taylor
Armstrong. I also recommend that you approve only so much of the sentence as provides for
reduction to the grade of E-1, confinement for thirty (30) months, and a Dishonorable Discharge.
I recommend that you order the punishment executed, excepting the part of the sentence
extending to the dishonorable discharge. You must credit the accused with three (3) days of
confinement credit against his sentence to confinement.

3 Encls BAILEY JAMISON
1. Defense Memo, CPT Lennon COL, JA
2. Statement, SGT Archie Staff Judge Advocate

3. Letters of Support (5)
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DNA Processing Required. 10 U.S.C. § 1565

DEPARTMENT OF THE ARMY

HEADQUARTERS, 54th Infantry Division and Fort Atterbury
FORT ATTERBURY, INDIANA 23801

GENERAL COURT-MARTIAL ORDER 30 October 2014
NUMBER 17

Sergeant (E-5) Richard M. Archie, 000-11-2222, U.S. Army, B Company, 1st Brigade Support
Battalion, Fort Atterbury, Indiana, was arraigned at Fort Atterbury, Indiana on the following
offenses at a general court-martial convened by Commander, 54th Infantry Division and Fort
Atterbury.

Charge 1. Article 92. Plea: Guilty. Finding: Guilty.

Specification 1: In that Sergeant Richard Archie, U.S. Army, did, at or near Fort Atterbury,
Indiana, on or about 25 March 2011, violate a lawful general regulation, to wit: Army
Regulation 600-20, paragraph 4-14b, dated 18 March 2008, by wrongfully engaging in a
relationship with Private (E-2) T.V., U.S. Army, that compromised or appeared to compromise
the integrity of his supervisory authority, or created an actual or clearly predictable adverse
impact on discipline, authority or morale. Plea: Guilty. Finding: Guilty

Specification 2: In that Sergeant Richard Archie, U.S. Army, did, at or near Fort Atterbury,
Indiana, on or about 25 March 2011, violate a lawful general order, to wit: Fort Atterbury
Command Policy Memorandum #11, paragraph 3(b), dated 1 October 2010, by providing
alcoholic beverages to another person whom he knew or had reason to know was less than 21
years of age, to wit: Private (E-2) T.V., U.S. Army. Plea: Guilty. Finding: Guilty.

Charge II. Article 120. Plea: Not Guilty. Finding: Guilty.

The Specification: In that Sergeant Richard M. Archie, U.S. Army, did, at or near Fort
Atterbury, IN, on or about 25 March 2011, cause Private (E-2) T.V., U.S. Army, to engage in a
sexual act, to wit: penetration of her vulva by his penis, by using strength and restraint applied to
Private V sufficient that she could not avoid or escape the sexual conduct. Plea: Not Guilty.
Finding: Guilty.

Additional Charge. Article 90. Plea: Guilty. Finding: Guilty.

The Specification: In that Sergeant Richard M. Archie, U.S. Army, having received a lawful
command from CPT Arthur Wellesley, his superior commissioned officer, then known by the
said Sergeant Archie to be his superior commissioned officer, to refrain from initiating direct
contact or communication with PV2 T.V., U.S. Army, and to remain at least 150 feet from said
PV2 T.V. at all times, or words to that effect, did, at or near Fort Atterbury, IN, on or about 14
April 2014, willfully disobey the same. Plea: Guilty. Finding: Guilty.



GCMO No. 17, DA, HQ, 54th ID, Fort Atterbury, IN, dated 28 December 2013 (continued)

SENTENCE

The sentence was adjudged on 10 July 2014. To be reduced to the grade of Private (E-1), total
forfeiture of all pay and allowances, confinement for thirty months, and to be discharged with a
dishonorable discharge.

ACTION

In the case of Sergeant (E-5) Richard M. Archie, 000-11-2222, U.S. Army, B Company, 1st
Brigade Support Battalion, Fort Atterbury, Indiana, only so much of the sentence as provides for
reduction to Private E1, confinement for thirty months, and a Dishonorable Discharge is
approved and except for that part of the sentence extending to Dishonorable Discharge, will be
executed. The automatic and adjudged forfeiture of all pay and allowances were deferred
effective 23 July 2014 and the deferments are terminated on this date. The automatic forfeiture
of all pay and allowances required by Article 58b, UCMJ is waived effective this date for a
period of six months with direction that these funds be paid to the daughter of the accused Miss
Taylor Armstrong. The accused will be credited with three days of confinement against the
sentence to confinement.

BY COMMAND OF MAJOR GENERAL LLOYD:

RICHARD STARKEY
MAJ, JA
Chief of Justice

DISTRIBUTION:
[Assume this is correct IAW AR 27-10, para. 12-7]
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ACTION

DEPARTMENT OF THE ARMY
Headquarters, 54th Infantry Division and Fort Atterbury
Fort Atterbury, Indiana

31 October 20XX

In the case of Sergeant (E-5) Richard Archie, 000-11-2222, U.S. Army, Company B, 1st Brigade
Support Battalion, 3rd Brigade, 54th Infantry Division, Fort Atterbury, Indiana, only so much of
the sentence as provides for reduction to Private E1, confinement for thirty months, and a
Dishonorable Discharge is approved and, except for that part of the sentence extending to
Dishonorable Discharge, will be executed. The automatic and adjudged forfeitures of all pay
and allowances were deferred effective 31 October 20XX and the deferments are terminated on
this date. The automatic forfeiture of all pay and allowances required by Article 58b, UCMJ is
waived effective this date for a period of six months with direction that these funds be paid to
the daughter of the accused, Miss Taylor Armstrong. The accused will be credited with four
days of confinement against the sentence to confinement.
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Who We Are

Overview: DoD SAPRO represents the Secretary of Defense as the
central authority charged with preventing sexual assault in the military and
facilitating recovery for survivors

Mission: SAPRO promotes military readiness by reducing sexual assault
through prevention, advocacy, and execution of SAPR Program policy,
planning, and oversight across the DoD Community

Vision: A DoD Community free of sexual assault

Our approach is prevention-focused with an
uncompromising commitment to victim assistance

DoD Sexual Assault Prevention and Response Office



DoD Organization

Secretary of Defense

Deputy Secretary

usD
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& Readiness

Assistant Secretary
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DoD Sexual Assault Prevention and Response Office



SAPRO Office Structure
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Prevention
(GS15)

Victim Assistance Assessment
(GS15) (GS15)

Operations
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What We Do

We execute policy, planning, and oversight across the DoD Community

* Policy: to establish and reinforce prevention efforts, victim protections, and
procedures for SAPR personnel

* Planning: to apply a strategic approach to combatting sexual assault with
actions guided by five critical focus areas: Prevention, Victim Assistance,
Investigation, Accountability, and Assessment

« Oversight: to unify prevention and response efforts of the Services by ensuring
equal emphasis on critical challenge areas and making best practices common

Additionally, SAPRO’s operational portfolio includes:

DoD Sexual Assault Prevention and Response Office



What We Do (cont.)

SAPRO works hand-in-hand with the Army, Marine Corps, Navy, Air Force,
and National Guard to standardize prevention and response efforts and

Core Elements:

Restricted and Unrestricted reporting options
Anonymous, one-on-one crisis intervention support worldwide through DoD Safe Helpline

Specially-trained attorneys to help victims exercise their rights and understand the military
justice system

Certified cadre of trauma-informed Service men and women serving as Sexual Assault
Response Coordinators (SARCs) and SAPR Victim Advocates (VAs)

Prevention program that engages leaders at all levels and requires a personal commitment
from every Service member to uphold military core values

DoD Sexual Assault Prevention and Response Office



Milestones of the DoD SAPR Program

Established Defense Response
Task Force for Care for Released First Revamped SAPR Systems to Adult
Victims of Sexual Prevention Program Directive | Sexual Assault
Assault (Apr 2004) Strategy (DoDD 6495.01) Published DoD Crimes Panel
(Sep 2008) (Jan 2012) SAPR Strategic Report Released
Established Plan (2013) (Ju';: 2014)
Restricted Launched DoD
Reporting Option Safe Helpline Launched DoD
(Jun 2005) (Apr 2011) Advc.x.:ate.
Certification Revamped SAPR Issues Rules
' o Program Program for Public
Published Original Introduced (D-SAACP) Procedures Issued in
SAPR Program Expedited (Feb 2012) Instruction Federal
Directive Transfer Option (DoDI 6495.02) Register
(DoDD 6495.01) (Dec 2011) (Mar 2013) (2016)
(Oct 2005)
e o o ® o o oo ® o o @

; Victim Reports .
Established : Kk
DoD SAPRO and Sexual g:rgtse;‘;b"s"ed ‘g:::: tlouse Tas Stood Up Special
Assault Forensic Victi ili
(Oct 2005) Reports Now Direction to the 2amptlls Sexual o;cstlpn;:i:aalll);.bl ity
Retained 50 years Joint Force on (JsasnazuotM) trained
(Dec 2011) Sl\'/?PR2012 Prosecutors and
(May ) Investigators
Published Original SAPR Established (Feb 2014)
Program Procedures Defense Task
Instruction Force on Sexual taurt]crll'edd
DoDI 6495.02 Assault in Milita entralize - )
( (Jun 2006; Services (DTF- v Incident Database Repqrt to the Operationalized Special
SAMS (Dec 2009) (DSAID) President of the Victims’/Victims’ Legal
(Mar 2012) United States Counsel Program
(Dec 2013) (Jan 2014)
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What Constitutes Sexual Assault in DoD

In the DoD, sexual assault encompasses a range of sexual contact
offenses between adults, prohibited by the Uniform Code of Military
Justice (UCMJ) - divided into three categories

- (Art 125)

DoD Sexual Assault Prevention and Response Office



Resources We Offer

DoD provides more comprehensive access to dedicated medical,
psychological, and legal assistance for victims of sexual assault than any
other institution

* Applies to those eligible to receive legal assistance, plus certain members of the reserve components

DoD Sexual Assault Prevention and Response Office



Sexual Assault Forensic Exams

DoD Sexual Assault Prevention and Response Office
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Expedited Transfers

Table 10: Expedited Transfers and Denials, FY12 —FY15

Transfer Type FY12 FY13 FY14 FY15
Number of victims requesting a change in Unit/
Duty Assignment (Cross-Installation Transfers) = £ i o
Number Denied 2 3 0 2
Number of victims requesting a change in
Installation (Permanent Change of Station) i =il e £E
Number Denied 0 11 15 12
Total Approved 216 565 644 720

DoD Sexual Assault Prevention and Response Office 11



How We Measure Progress

SAPRO employs a research-focused, data-driven approach to assess the nature of
problem and measure progress

Major Research Methods (Inputs) Major Reports (Outputs)

Measuring Prevalence — Workplace and
Gender Relations Survey

Tracking Reports — Defense Sexual

Assault Incident Database

Assessing the Climate — Defense Equal
Opportunity Climate Survey

Evaluating Survivor Experience — Military
Justice and Investigation Survey

DoD Sexual Assault Prevention and Response Office
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Reports of Sexual Assault over Time, FY07-FY15

Number of Reports

7000
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2846
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1293 —&—DoD Reports
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—a—8—F= -
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DoD Sexual Assault Prevention and Response Office
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Sexual Assault is an Underreported Crime

*Service member victims reporting sexual assault for 2014
**Estimated Service member prevalence statistics for 2014

DoD Sexual Assault Prevention and Response Office
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Past Year Prevalence of Sexual Assault

Workplace and Gender Relations Survey of Active Duty Members

100%
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80%
70%
60%
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—e—Men
40%
30%

20%

Unwanted Sexual Contact Prevalence Rate
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Sexual Assault Reports versus Prevalence
CY04-FY15

DoD
40000
Women: 6.8%
35000 Men: 1.8%
@ ~34,200 Women: 6.1% © ¢ Estimated Number of Service
Men: 1.2% Members Experiencing
~26.000 Unwanted Sexual Contact
30000 - (Blue = WGRA method, Yellow
= RMWS method)
o Women: 4.4% Women: 4.9%
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5000 2454 2532 2639 2828 and Restricted Reports)
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Not Just a Women’s Issue

Men WWomen
10,0600 9,600
Estimated to have Estimated to have
experienced sexual assault experienced sexual assault
o o
10% 38%
Accounted for in Unrestricted Accounted for in Unrestricted
and Restricted reports to DoD and Restricted reports to DoD

Source: 2014 RAND Military Workplace Study (RMWS) and DSAID
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Prevalence is Down and Reporting is Up
DoD Now Receives a Report from nearly 1 in 4 Victims
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*2014 RMWS

In 2014, 89% of Service members knew their offender
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Crimes Alleged in Unrestricted Reports

DoD Sexual Assault Prevention and Response Office
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Restricted Report Conversions, FY07-FY15
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Reports for Incidents Prior to Service

) S
o

DoD Sexual Assault Prevention and Response Office
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Sexual Assault Accountability

« 3,386 subject case dispositions reported in FY 15, of these, 2,783 military
subjects could be considered for possible action by DoD commanders

— DoD authorities had sufficient evidence to take some kind of disciplinary action against
72% of military subjects.

— Down from 76% in FY14

0f -
80% 3% O ooy o
—&— Subjects with Misconduct
Substantiated (command action
for sexual assault and all other
offenses for which there was

evidence)

70% -

60% -

50% -

40% - 35% —=—Subjects With Command Action

Percentage of Military Subjects Considered for
Possible Action

0 Precluded (e.g., evidence
20 30% - 30% ) problems)
% 9 5%
0 24% 2904 0
20% 1 14%
10% - 5% 5% - Subjects With Command Action

0,
3% 3% 2% 3% Declined (e.g., unfounded by

0% : : : : : : . command/legal review of
FYO9  FY1I0 FY1l  FY12  FY13  FY14  FY15 evidence)
N=1971 N=1925 N=1518 N=1714 N=2149 N=2625 N=2783
Fiscal Year

DoD Sexual Assault Prevention and Response Office FOUO 24



Top Line Results - Disciplinary Action Summary

5,621 Subjects Receiving or Awaiting Disposition in FY15
-2,235 Subject Disposition yet to be Determined (rolled to future FYs)

3,386 Subject Dispositions Reported in FY15
- 603 Civilian, Foreign, Unknown, Deceased or Deserter Subjects, or Civilian/Foreign
authority exercised jurisdiction over Service member Subjects

2,783 Subjects That Could Be Considered for Possible Action by DoD Commanders
« 1,437 Evidence Supported Commander Action on Sexual Assault Offenses (72%)
= 926 Court-Martial Charge Preferred
= 303 Nonjudicial Punishments
= 208 Adverse Administrative Actions or Discharges
. 576 Evidence Supported Action on Non-Sexual Assault Offenses

. 697 Subjects - Command Action Precluded (25%):
= 257 Subjects - Victims declined to participate in justice system
= 420 Subjects — Insufficient evidence of any offense to prosecute
= 19 Subjects - Statute of limitations expired
. 1 Subject — Victim Died Before Completion of Justice Action

. 73 Subjects - Allegation Unfounded by Command/Legal Review (3%)
Source: Defense Sexual Assault Incident Database

DoD Sexual Assault Prevention and Response Office FOUO
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Top Line Results — Disciplinary Action

Percentage of Military Subjects Receiving Action for

a Sexual Assault Offense

80%

70%

60%

50%

40% -

30%

20%

10%

0%

1%

68%

64%

—&— Court-martial
charges preferred
(Initiated)

—— Nonjudicial

3 punishments (Article
349 15 UCMJ)
30% 30% 21% =—@=—Administrative actions

23% and discharges

14% —15% 15%  14%
T 12%

FYo7 FYO8 FY09 FY1I0 FY11 FY12 FY13 FYl4 FY15
N=600 N=832 N=983 N=1025 N=791 N=880 N=1187 N=1550 N=1437

Fiscal Year

When the subject is under the legal authority of the Department and there is sufficient
evidence to take action, commanders address the vast majority of sexual assault
allegations using the court-martial process.

Source: Defense Sexual Assault Incident Database and Prior Annual Reports

DoD Sexual Assault Prevention and Response Office FOUO
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Sexual Assault Court-Martial Outcomes

Confinement
80% of Subjects

Sex Offender
Registration
255 Subjects convicted

of a qualifying sex

Reductions in Rank

offense required to

Proceeded to Trial

—| (Atleast one sexual assault
offense charged)

543 Subjects (67%)

Courts-Martial:
Sexual Assault
Charges
Preferred
926 Subjects

Case Disposition
Completedin FY13
813 Subjects

Granted In Lieu
of Courts-Martial
159 Subjects (20%)

Discharge or Resignation

Case Disposition
Not Completed in
FY15

113 Subjects
{Tobe reporied in Fuure FYs)

111 Subjects (14%)

|| Court Charges Dismissed

Case Disposition
Data Not Available
0 Subjects

r///

Nonjudicial

but Dismissed

Based On Evidence

Discovered During
Sexual Assault
Investigation
4 Subjects

Punishment Initiated,

| 75% of Subjects register as sex offender.
Fines/Forfeitures
B 65% of Subjects
Convicted of Any Charge — - *Note: New
at Trial Pu"'t“‘_'e D_lscharge regulations now
413 Subjects (76%) 6 3';2 'gf";'sg_al require convicted
Lo ZCE subjects that were not
Restriction adJudged apunitve
Acquitted of All Charges 6% of Subiects discharge or dismissal
130 Subjects (24%) ! to be processed for
Hard Labor without separation. Service
8 Officer Resignations ConTinanan reports indicate that 48
3 Cadet Disenrollment 3% of Subjedis convicted subjects
148 Enlisted Discharges: were processed for
= 115 Subjects - Under Other Reprimand administrative
than Honorable Conditions 8% of Subjects discharge subsequent
« 33 Subjects- Data not to court-martial
Available conviction in FY15
\ __| Correctional Custody |
- ”
Nonjudicial — 0% of Subjects
Punishment Imposed
Based On Evidence | | | ReductionsinRank
Discovered During 50% of Subjects Discharge
Sexual Assault _ Subsequent to
Investigation Forfeitures - g on_jur:i |c|a|t
22 Subjeds — . — unisnmen
73% of Subjects 50% of Subjects
| Restriction |
36% of Subjects
|| Extra Duty ||
32% of Subjects
Admonition and
Reprimand
] 32% of Subjects T

DoD Sexual Assault Prevention and Response Office

FOUO
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Sexual Assault Court-Martial Outcomes

Pre-Trial Sexual Assault Case Dispositions Sexual Assault Court-Martial Trial
(813 of 926 Completed in FY15) Results

90% - - 90% -
c —&— Subjects § 80% 77% 80% 79%
S 80% | 7oy proceeding S 80% - ; 76% 40, 76%—A—Percent
< ’ 68% 68% g7, MO COUM: o Convicted of
2 0% - 67% 5% 66% O martial S @ 0% - at Least One
e 2, g E’ Charge
é s 60% - =5 60% - (Sexual

o o= Assault or
85 s0% - == Subjecs S5 s0% | Any Other
Q9w whose h < Misconduct)
‘i f_‘: 40% - charges were ST 40% -
g S dismissed =3
=3 0% - 230 25% =S 30% - 7 2% 2% a0 o o
5 o 18% 19% 199 20%  20% °s 200 237 2005 21% —e—Percent
S5 20% - > 20% - Acquitted of
g —— Subjects who = All charges
@ 10% - 15% 0 were ~ 10% -
S| o 10w L% B% o ™ dischagedor | £ T
D_ 0% _I _I T T T T 1 &Singirl O% T T T T T T 1
FY0O9 FY10 FY11 FY12 FY13 FY14 FY15 m%m FY0O9 FY10 FY11 FY12 FY13 FY14 FY15
Fiscal Year Fiscal Year
In FY15, two-thirds of subjects with Court- In FYTS5, 767 of subjects who went to trial
martial c’:har es preferred for a sexual were convicted of at least one count of either
ges p . sexual assault or any other charged
assault offense proceeded to trial. :
misconduct.

DoD Sexual Assault Prevention and Response Office FOUO 28



Sexual Assault Court-Martial Outcomes

Penetrating and Sexual Contact Offenses

Attempts to
Commit*
Charged,

Completed in
FY15
3 Subjects (0.3%)

Not Complete Dismissed Proceeded to Trial RILO/DILO
63 Subjects (11%) | | 81 Subjects (14%) || 357 Subjects (61%) | | 86 Subjects (15%)
Convicted Acquitted
265 (74%) 92 (26%)
Penetrating Sexual Contact Other Offense
Offense Convicted | | Offense Convicted Convicted
161 Subjects (61%) || 15 Subjects (6%) || 89 Subjects (34%)

Not Complete
50 Subjects (15%)

Dismissed Proceeded to Trial RILO/DILO
29 Subjects (9%) | | 185 Subjects (55%) | | 72 Subjects (21%)
|
I I
Convicted Acquitted
147 (79%) 38 (21%)
Sexual Contact Other Offense
Offense Convicted Convicted
78 Subjects (53%) 69 Subjects (47%)

Note: In some lines, percentages do not total to 100% due to rounding.
*The outcomes for the attempts to commit cases were: 1 charges
dismissed; 1 convicted of a non-sexual assault offense; 1 RILO/DILO

e In FY15, while most subjects charged with a sexual assault offense were convicted of some

offense at court-martial, the most serious charge upon which they were convicted varied

e Overall:
— For 161 subjects, the most serious charge convicted was a penetrating offense
— For 93 subjects, the most serious charge convicted was a sexual contact offense
— For 158 subjects, the most serious charge convicted was some other charge

DoD Sexual Assault Prevention and Response Office

FOUO
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Defense Sexual Assault Incident Database

Defense Sexual Assault Incident Database
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Data — How is it Entered?

Defense Sexual Assault Incident Database
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Combatting Retaliation Associated with Sexual
Assault

« What is Retaliation?

Reprisal Ostracism
Maltreatment Restriction

 Why is this an issue?
— Unintended Consequence of Misconduct Reporting
— FY14 survey data indicated that nearly two-thirds of women who

experienced a sexual assault and reported it, perceived a negative
behavior associated with their report

 DoD Retaliation Prevention and Response Strategy
— Standardize definitions
— Improve survey items and research
— Enhance response process
— Improve support to reporters

— Create culture intolerafit SFB8tATFAYI enton and Response Office FOUO

32



2015 Workplace and Gender Relations Survey of
Reserve Component Members

» Perceived Professional Reprisal, Ostracism, and/or Maltreatment

.

14% of these
respondents indicated
the actions involved
some form of social
media

WGRR 2015Q187,Q188, Q189,Q192,Q194, Q195 Marg

DoD Sexual Assault Prevention and Response Office FOUO 33



Sexual Assault and Other Readiness Impacting
Behaviors

DoD Sexual Assault Prevention and Response Office
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Sexual Harassment and Gender Discrimination

An estimated 116,600 members were sexually harassed, and
43,900 experienced gender discrimination in FY14

Members experiencing Members experiencing
sexual harassment gender discrimination
80,000 74,000
70,000
60,000

50,000 42,600
40,000
30,000

24 500
22% of 12% of
10,000 AC women AC women
0]
Women Men Women Men

Source: 2104 RAND Military Workplace Survey

DoD Sexual Assault Prevention and Response Office 35



Sexual Harassment and Gender Discrimination

Sexual harassment and gender discrimination are associated with
— Risk of past year sexual assault
— Lower perceived workplace cohesion and productivity, lower retention intention

« Episodes of harassment and discrimination typically persist for months

* |n almost 60% of cases, offenders include the service member’s
“supervisor” or “unit leader”

« Large gender differences among service members in perceptions of how
common these problems are in the military

— Women: 76% say sexual harassment is common or very common, 69% say
discrimination against women is common or very common

— Men: 45% say sexual harassment is common or very common, 34% say
discrimination against women is common or very common

DoD Sexual Assault Prevention and Response Office 36 36



Our Prevention Approach

The Department’s approach to prevention emphasizes prevention practices

throughout the “social environment”

Units with healthy climates have less sexual
harassment, gender discrimination, and sexual
assault

Healthy command climates are more likely to
exist when leadership holds unit commanders
accountable for promoting such climates

DoD and Service policies support and
encourage prevention at every level of military
society

New Service members learn best from
examples set by Senior Enlisted Personnel and
other leaders

Our approach teaches Service members how
to identify situations at risk for sexual assault
and instills the social responsibility to act

DoD Sexual Assault Prevention and Response Office
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Approx. 16,000
Service members took
some kind of action

We must sensitize the force to greater awareness of risk!

e Most Service members did not see a situation at risk for sexual assaultin FY15
 However, the vast majority of Service members who did see a high-risk situation chose to
intervene

38



Contact SAPRO:
sapro@wso.whs.mil

Learn More:

www.sapr.mil
Get Help:
877-995-5247
www.safehelpline.org
Safe
Helpline

Sexual Assault Support for the Do Com

DoD Sexual Assault Prevention and Response Office



DoD Sexual Assault
Prevention and Response Office

Fiscal Year 2015
Reports of Sexual Assault, Completed Investigations, and
Subject Dispositions



Reports of Sexual Assault, Completed Investigations, and Subject Dispositions, FY15

Notes:
1. For incidents that occur on or after June 28, 2012, the term “sexual assault” refers to the crimes

of rape, sexual assault, aggravated sexual contact, abusive sexual contact, forcible sodomy, and
attempts to commit these offenses.

2. The number of investigations initiated in FY15 is lower than the number of victim reports referred
for investigation because: there can be multiple victims in a single investigation, some
investigations referred in FY15 did not begin until FY16, and some allegations could not be
investigated by DoD or civilian law enforcement.

3. The analysis of G, H, and | is a new process and subject to review. Accordingly, these numbers
may be adjusted in the future.



Subjects outside DoD Legal Authority, FY15



Dispositions of Subjects under DoD Legal Authority, FY15



Dispositions of Subjects against Whom Sexual Assault Court-Martial Charges were Preferred, FY15

Notes:
1. Percentages for some categories do not sum to 100% due to rounding. Punishments do not sum
to 100%, because subjects can receive multiple punishments.
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The Services reported that 926 subjects of sexual assault investigations had court-martial
charges preferred against them for a sexual assault offense.

Of the 926 subjects who had court-martial charges preferred against them, 113 subjects were still
pending court action at the end of FY15.

Of the 813 subjects whose courts-martial were completed and reported in FY15, 543 subjects
proceeded to trial, 159 subjects were granted a discharge or resignation in lieu of court-martial,
and 111 subjects had court-martial charges dismissed.

In cases in which a discharge in lieu of court-martial is requested and approved, the
characterization of the discharge is UOTHC, unless a higher characterization is justified.

Of the 111 subjects with dismissed charges, commanders imposed nonjudicial punishment on
22 subjects. An additional four subjects had a nonjudicial punishment initiated, but were
subsequently dismissed. Most of these 22 subjects received two kinds of punishment: a
reduction in rank and a forfeiture of pay.

Of the 543 subjects whose cases proceeded to trial, 413 were convicted of at least one charge.
Conviction by court-martial may result in a combination of punishments. Consequently,
convicted Service members could be adjudged one or more of the punishments listed. In most
cases, they received at least four kinds of punishment: confinement, a reduction in rank, a fine
or forfeiture of pay, and a punitive discharge (i.e., bad conduct discharge, dishonorable
discharge, or dismissal (officers)). The National Defense Authorization Act (NDAA) for FY13
now requires mandatory administrative separation processing for all Service members
convicted of a sexual assault offense.



Dispositions of Subjects against Whom Sexual Assault Court-Martial Charges were Preferred by Crime
Charged, FY15

Notes:
1. Percentages for some categories do not sum to 100% due to rounding. Punishments do not sum

to 100%, because subjects can receive multiple punishments.
2. The outcomes for the attempts to commit cases were: one charges dismissed, one RILO/DILO,
one convicted of a non-sexual assault offense (punishments received: confinement, reductions in

rank, and punitive discharge/dismissal).



Dispositions of Subjects Receiving Nonjudicial Punishment, FY15

Note: Punishments do not sum to 100% because subjects can receive multiple punishments.



Dispositions of Subjects for Whom There was Only Probable Cause for Non-Sexual Assault Offenses,
FY15

Notes:
1. Some percentages do not sum to 100% due to rounding. Punishments do not sum to 100%
because subjects can receive multiple punishments.



The Military Services reported that investigations of 576 subjects only revealed evidence of
misconduct not considered a sexual assault offense under the UCMJ.

Of the 576 subjects, 64 subjects had court-martial charges preferred against them, 338 subjects
were entered into nonjudicial punishment proceedings, 55 subjects received a discharge or
separation, and 119 subjects received adverse administrative action.

Of the 64 subjects with court-martial charges preferred, 49 subject cases proceeded to court-
martial and 44 subjects were convicted of the charges against them.

Of the 338 subjects considered for nonjudicial punishment, 11 cases were still pending
completion and commanders ultimately found 315 guilty.

10



Non-Metric 1b: FY15 Completed Command Actions by Crime
Investigated

= Actions for non-sexual
assault offenses

100% -

80% -
° m Administrative discharges

and actions for sexual
assault offenses

= Nonjudicial punishments for
sexual assault offenses

60% -
40% -

m Court-martial charges
preferred for sexual assault
offenses

Penetrating Crimes Sexual Contact Crimes Comlrgland action not
N=1189 N=1382 possible
FY15

20% -

Military Commanders for Action

Percentage of Subjects Considered by

0% -

Note: This figure only includes command actions in which the action was completed in FY15. Command
actions pending completion (e.g., court-martial preferred but pending trial) are not included in this graph.
Additionally, 31 completed command actions could not be classified as penetrating or sexual contact
crimes because the crime charged was attempted sexual assault.

11



KATHLEEN B. CANNON
ATTORNEY AT LAW
Sole Practitioner
MELROSE LAW CENTER
380 S. Melrose Drive, Suite 300
Vista, CA 92081
760-845-2520

cannon.kathleen(@ymail.com

April 26, 2017

Dear DAC-IPAD Committee Members and Staff,

Regretfully, I am unable to attend the April 28, 2017 meeting of our Committee. I have
reviewed some of the materials provided to us, including the recommendations of the Judicial
Proceedings Panel in its April 2017 report.

Though I have not had the opportunity to review all the materials as thoroughly as needed, it is
clear that the Secretary of Defense and the committees working in the area of sexual assaults in
the military have made great strides in providing legal rights and protections to the victims of
sexual assault in the military. Continued efforts in this direction are important and vital to a fair
system of justice.

One of my concerns, as a criminal defense attorney, is in this effort to correct inequities and
injustice to victims of sexual assault, we do not sacrifice the fundamental rights and liberties of
those accused. The JPP’s Subcommittee’s site visits and the subsequent recommendations and
findings were of particular interest to me as they raise some of the issues relating to the disparity
and potential unfairness to the accused in these cases.

During the Strategic Planning Session of our Committee Meeting, I would recommend we create
a subcommittee to further the work of the JPP and its efforts toward addressing the disparities in
the investigation, prosecution, and defense of sexual assault cases. I would like to be involved if
such a subcommittee is created. Also, I will serve in any other manner the Committee needs or
requires of me.

I look forward to seeing you at our next meeting in July.

Sincerely,

R .

\ < /5;/ 53 - &

Kathfeen B. Cannon



Materials for the Presentation on Department of Defense Annual Sexual Assault Reporting

Data
Tab 10  Military Sexual Assault Case Adjudication Data Analysis

e PowerPoint presentation of Dr. Cassia Spohn, Foundation Professor and
Director, Arizona State University School of Criminology and Criminal
Justice and Ms. Meghan Peters, Attorney-Advisor. Judicial Proceedings
Panel and DAC-IPAD

Tab 11  National Defense Authorization Act (NDAA) Provisions Regarding the
Department of Defense Annual Report on Sexual Assault, Fiscal Year 2011 —
Fiscal Year 2017

e Document prepared by DAC-IPAD staff providing the statutory reporting
requirements for DoD annual reporting to Congress on sexual assault
incidents occurring each year.

Materials for DAC-IPAD Strategic Planning Session

Tab 12 Some Initial General Thoughts for Consideration in Developing a Structure for a
4+ Year Work Plan for DAC-IPAD

e  Document prepared by Judge Leo Brisbois, Committee member, outlining
proposed areas of inquiry for the DAC-IPAD.

Tab 13 Defense Advisory Committee on Investigation, Prosecution, and Defense of
Sexual Assault in the Armed Forces (DAC-PAD) Committee Planning Session
Outline

e  Overview of key issues and questions for the Committee members to discuss
during the planning session. This document was prepared by the DAC-IPAD
staff.



Adjudication of

Sexual Offenses:
2015 Data

ia Spohn, PhD
ShIme ology and Criminal Justice
Arizona State University




Data for the Analysis of 2015 Cases

* All cases involving a preferred charge of sexual assault that
were completed in FY 2015 (N = 738)

* At least one count of a penetrative offense (N = 530) or a
contact offense (N = 208)
* Two thirds were from the Army (43.6%) or Air Force (23%)
Navy 16.4%
Marine Corps 12.7%
Coast Guard 4.2%




Descriptive Portrait of Accused

* Typical accused was
Enlisted service member (92.7%)
Male (99.3%)

Assigned to units in the US or its territories when charges were
preferred (81.3%)




Descriptive Portrait of Victim(s)

* Number of victims ranged from 1 to 15
Most cases involved one (83.2%) or two (11.9%) victims

* Typical victim was
Female (90.9%)
Member of the military services (67.6%)

Not the spouse or intimate partner of the accused (82.4%)

82 of the 130 victims who were spouses or intimate partners were
civilians




Case Dispositions

* 526 (71.3%) cases were referred to court martial
121 (16.4%) received an alternative disposition
91 (12.3%) were dismissed without further action
* Of 526 cases referred to court martial
416 (79.1%)went to general court martial
71 (13.5%) went to special court martial
39 (7.4%) went to summary court martial
* Of 526 cases referred to court martial
276 (52.5%) decided by a military judge
211 (40.1%) decided by a panel of military members
39 (7.4%) decided by a summary court martial officer




Case Outcomes: All Preferred
Penetrative Offenses (N = 530)
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Case Outcomes: All Preferred
Contact Oftenses (N = 208)
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Case Outcomes: Cases Referred
to Trial
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Case Dispositions— Individuals
Referred to Trial and Convicted
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Type of Disposition and
Conviction Charge

Percentage
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Type of Conviction Charge for
Guilty Pleas and Contested Trials
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Approved Sentence Type
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' Length of Sentence

* Adjudged Sentence
Range = 0.57 months to life in prison
Mean =43.04

> Approved Sentence

Range = 0.57 months to life in prison
Mean = 36.08




Case Outcomes by Military Service of
Accused: Penetrative Offenses
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Conviction Charge by Military Service of
Accused: Penetrative Offenses
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Case Outcomes by Military Service of Accused:
Penetrative Offenses Referred to Trial
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Confinement & Status of Victim

90
79,2

82.1

Percent Confined
j— N w B ul (@) ~J (0)e]
o o o o (] o o o

o

Status of Victim
® Military = Civilian = Military & Civilian




Confinement & Conviction
Charge
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Confinement &Type of Court
Martial
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" General Court Martial = Special Court Martial
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Confinement &Trial Forum
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Length of Confinement
Sentence—Bivariate Analysis

* Significant predictors were
Status of victim
Relationship between accused and victim
Type of conviction charge
Type of court martial
Type of trial forum
> Length of confinement sentence not affected by
- Military status of accused
Rank of accused
© Gender of victim




Sentence Length & Status of
Victim
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Sentence Length &Relationship
Between Accused and Victim
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Sentence Length & Type of
Conviction Charge
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Conclusions: Multivariate
Analysis

* Strongest predictor of outcomes: whether accused charged
with/convicted of penetrative offense
Compared to those charged with contact offense, those charged
with penetrative offenses were
Less likely to be convicted of at least one charge
More likely to be acquitted
More likely to have all charges dismissed
Compared to those convicted of non-sex offenses, those
convicted of penetrative offenses
Were more likely to be sentenced to confinement
Were more likely to receive a punitive separation
Faced longer confinement sentences

° By contrast, neither the rank of the accused nor the gender
of the victim affected any outcomes




Conclusions: Multivariate
Analysis

* Other variables had less consistent effects

Military service of accused—compared to those in Marine Corps

Conviction for a penetrative offense more likely for those in Army than if
accused in Air Force or Marine Corps

Conviction for any charge more likely for those in Coast Guard than for
those in the other four services

Cases less likely to result in acquittal at trial is the accused was in Army or
Coast Guard than if the accused was in Air Force or Navy

Dismissal less likely for those in Air Force rather than in Marine Corps and
for those in the Army rather than Marine Corp or Navy

Number of charges—cases with more charges preferred had
Higher likelihood of conviction
Lower likelihood of acquittal or dismissal
Longer confinement sentences
Number of victims—cases with more victims had
Higher likelihood of conviction
Higher likelihood of confinement sentence




Conclusions: Multivariate
Analysis

> Other variables had less consistent effects

Status of the victim—if the victim was military rather than civilian
Likelihood of conviction was lower
Likelihood of acquittal was higher
Likelihood of confinement sentence was lower
Likelihood of punitive separation was lower
Relationship between accused and victim—if the victim was
spouse or intimate partner of accused
Likelihood of conviction was lower
Likelihood of case dismissal was higher
The confinement sentence was 31 months longer




Overall Conclusions

° Cases involving penetrative offenses have higher rates of case
attrition, but conviction for penetrative offense results in
harsher punishment

» Significant differences based on military service of accused

Most consistent differences between those in Army and those in
other military services

» Status of the victim (military versus civilian)

Cases with military victims had higher rates of case attrition and
resulted in more lenient sentences than cases with civilian victims

° Relationship of victim and accused (intimate partner/spouse)

Cases in which victim was intimate partner/spouse of accused
more likely to result in dismissal of charges, less likely to result in
conviction; but, intimate partner/spouse cases resulted in
substantially longer terms of confinement




National Defense Authorization Act (NDAA) Provisions
Regarding the Department of Defense

Annual Report on Sexual Assault

Fiscal Years 2011 - 2017

Section of

Brief

- Detailed Description of the NDAA Provisions Effective
the NDAA Description Date
Service Secretaries must submit an annual report to SecDef.
The report must now contain:
(1) the number of reported sexual assaults against Service
DoD ANNUAL | . 1hers and the number of substantiated reports during the
REFORT preceding year;
Annual (2) the number of sexual assaults committed by Setvice
Reporting members and the number of substantiated reports;
Rsequlre;rjr;ents lon (3) a synopsis of each substantiated case, organized by Bliisi o
FY 2011 exua . ssault offense, including the type of disciplinary or administrative due to SecDef
Prevention and . . . . March 1, 2012
1631(a) ey (o sanction imposed, including courts-martial sentences, non- oot
S P judicial punishment, and administrative separations; and cac
and (b) DoD and the March 1
Military Services | (4) the policies, procedures and processes implemented thereafter
during the previous fiscal year in response to incidents of
(hereinafter sexual assault;
“DoD Reporting _ , .
. s | (5) the number of substantiated sexual assault cases in which
Requirements”) o ) i )
the victim is a deployed Service member and the assailant is a
foreign national, and the policies and procedures
implemented to monitor the investigative processes and
disposition of such cases.
SecDef must forward the annual SAPR reports from the
DoD ANNUAL | Services to the Committees on Armed Services of the Senate
REPORT and House of Representatives, together with: First DoD
FY 2011 Additional (1) the results of DoD’s assessment of its comprehensive C report tZ
Annual DoD policy on sexual assault prevention and response; or'1gress e
Reporting (2) such assessments on the Services’ reports as the SecDef and each April
Requirements | considers appropriate. 30 thereafter
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National Defense Authorization Act (NDAA) Provisions
Regarding the Department of Defense

Annual Report on Sexual Assault

Fiscal Years 2011 - 2017

Section of
the NDAA

Brief
Description

Detailed Description of the NDAA Provisions

Effective
Date

FY 2013

§ 575

DoD ANNUAL

REPORT

Additional
Annual DoD
Reporting
Requirements
Regarding
Sexual Assault
Case Synopses

(a) GREATER DETAIL IN CASE SYNOPSES PORTION
OF REPORT.—

The Secretary of each military department shall include the
following additional information in each case synopsis:

(1) If charges are dismissed following an investigation
conducted under section 832 of title 10, United States Code
(article 32 of the Uniform Code of Military Justice), the case
synopsis shall include the reason for the dismissal of the

charges;

(2) If the case synopsis states that a member of the Armed
Forces accused of committing a sexual assault was
administratively separated or, in the case of an officer,
allowed to resign in lieu of facing a court-martial, the case
synopsis shall include the characterization (honorable,
general, or other than honorable) given the service of the

member upon separation;

(3) The case synopsis shall indicate whether a member of the
Armed Forces accused of committing a sexual assault was
ever previously accused of a substantiated sexual assault or
was admitted to the Armed Forces under a moral waiver

granted with respect to prior sexual misconduct;

(4) The case synopsis shall indicate the branch of the Armed
Forces of each member accused of committing a sexual
assault and the branch of the Armed Forces of each member

who is a victim of a sexual assault;

(5) If the case disposition includes non-judicial punishment,
the case synopsis shall explicitly state the nature of the
punishment;

(6) The case synopsis shall indicate whether alcohol was
involved in any way in a substantiated sexual assault incident.

Must be
included in the
SAPRO
Report for
2014
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National Defense Authorization Act (NDAA) Provisions

Regarding the Department of Defense

Annual Report on Sexual Assault
Fiscal Years 2011 - 2017

Section of
the NDAA

Brief
Description

Detailed Description of the NDAA Provisions

Effective
Date

(b) ADDITIONAL ELEMENTS OF EACH REPORT.—

(7) The number of applications submitted [for an expedited
transfer| for members of the Armed Forces on active duty
who are the victim of a sexual assault or related offense, the
number of applications denied, and, for each application
denied, a description of the reasons why the application was
denied;

(8) An analysis and assessment of trends in the incidence,
disposition, and prosecution of sexual assaults by units,
commands, and installations during the year covered by the
report, including trends relating to prevalence of incidents,
prosecution of incidents, and avoidance of incidents;

(9) An assessment of the adequacy of sexual assault
prevention and response activities carried out by training
commands during the year covered by the report;

(10) An analysis of the specific factors that may have
contributed to sexual assault during the year covered by the
report, an assessment of the role of such factors in
contributing to sexual assaults during that year, and
recommendations for mechanisms to eliminate or reduce the
incidence of such factors or their contributions to sexual
assaults.

Prepared by DAC-IPAD Staff (April 21, 2017)




National Defense Authorization Act (NDAA) Provisions
Regarding the Department of Defense

Annual Report on Sexual Assault

Fiscal Years 2011 - 2017

Secti f Brief i
cetion © et Detailed Description of the NDAA Provisions Effective
the NDAA Description Date
ANALYSIS AND ASSESSMENT OF THE
DISPOSITION OF THE MOST SERIOUS SEXUAL
DoD ANNUAL | ASSAULT OR RELATED OFFENSE COMMITTED BY
REPORT MEMBERS OF THE ARMED FORCES, INCLUDING:
Additional (1) Conviction by court-martial, including a separate
Annual DoD statement of the most serious charge preferred and the most ' Bilust bé
FY 2015 ) serious charge for which convicted; included in
=l Reporting _ . the SAPRO
Requirement (2) Acquittal of all charges at court-martial;
§ 542 equirements - . , Report for
Regarding (3) Non-judicial punishment under Article 15, UCM]J; 2015
Analysis of (4) Administrative Action, including by each type of
Sexual Assault |, 4inistrative action imposed;
Case
Dispositions (5) Dismissal of all charges, including by reason for dismissal
and by stage of the proceedings in which dismissal occurred.
4
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National Defense Authorization Act (NDAA) Provisions
Regarding the Department of Defense

Annual Report on Sexual Assault

Fiscal Years 2011 - 2017

Section of
the NDAA

Brief
Description

Detailed Description of the NDAA Provisions

Effective
Date

FY 2017

§ 543

DoD ANNUAL
REPORT

Additional
Annual DoD
Reporting
Requirements
Regarding
Retaliation
Complaints

Information on each claim of retaliation in connection with a
report of sexual assault in the Armed Force made by or
against a member of such Armed Force as follows:

(1) A narrative description of each complaint;

(2) The nature of such complaint, including whether the
complainant claims professional or social retaliation;

(3) The gender of the complainant;

(4) The gender of the individual claimed to have committed
the retaliation;

(5) The nature of the relationship between the complainant
and the individual claimed to have committed the retaliation;

(6) The nature of the relationship, if any, between the
individual alleged to have committed the sexual assault
concerned and the individual claimed to have committed the
retaliation;

(7) The official or office that received the complaint;

(8) The organization that investigated or is investigating the
complaint;

(9) The current status of the investigation;

(10) If the investigation is complete, a description of the
results of the investigation, including whether the results of
the investigation were provided to the complainant;

(11) If the investigation determined that retaliation occurred,
whether the retaliation was an offense under chapter 47 of
title 10, United States Code (the Uniform Code of Military
Justice).

Effective
Immediately
Upon Passage

Prepared by DAC-IPAD Staff (April 21, 2017)




National Defense Authorization Act (NDAA) Provisions
Regarding the Department of Defense
Annual Report on Sexual Assault

Fiscal Years 2011 - 2017

Secti f Brief i
ection 0 ner Detailed Description of the NDAA Provisions Effective
the NDAA Description Date
. (1) ANNUAL REPORT REQUIREMENT EXTENDED
Extension of the
Requi THROUGH 2021
equirement for
Annual DoD (2) COORDINATION OF RELEASE DATE Effecti
FY 2017 Reports to | BETWEEN ANNUAL REPORTS REGARDING . e;, Vtel
mm
Congress; SEXUAL ASSAULTS AND FAMILY ADVOCACY U CP ey
on Passage
§ 544 Coordination REPORT.—The Secretary of Defense shall ensure that the P &
with Release of | reports...are delivered to the Committees on Armed Services
the Family of the Senate and House of Representatives
Advocacy simultaneously....
Program Report
6
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Some Initial General Thoughts for Consideration in
Developing a Structure for a 4+ Year Work Plan for DACI-PAD:

The enabling legislation for the DACI-PAD, and the very limited legislative history relative
thereto, provide little to no guidance for the work of the DACI-PAD other than (a) to “review
cases” and (b) issue an annual report on its activities during the preceding year.

What the enabling legislation meant by “review cases” is not clearly specified nor even
addressed therein.

It is reasonable to assume, however, that to “review cases” could not have meant a
complete review of all DoD wide cases on a micro, individual case by case basis. Such an
undertaking could not be supported by the limited time and resources available to the DACI-
PAD membership and staff. Moreover, reviewing individual cases, even on a greatly limited
and randomized basis, as the sole underpinning for the work of the DACI-PAD going forward,
will not provide any meaningful insight that could be extrapolated across all of DoD because
of the procedural, factual/evidentiary, and legal variations that exist between each
individual case. It seems more logical for the DACI-PAD to define “review cases” as an
effort to collect consistent, annual data from across DoD in order to conduct statistical
analysis and look for any material trend lines (positive or negative) year over year in light
of the recent, relevant amendments to the UCMJ and MCM with applicability to the
investigation, prosecution, and defense of sexual assault in the armed forces.

1. All statistical data collected relative to the investigation, prosecution, and defense of
sexual assault in the armed forces since 2011 through the formation of the DACI-PAD
should be maintained and archived for use by the DACI-PAD to serve as a potential base
line or source of comparison to the proposed data to be collected annually across DoD
going forward.

2. Outside statistical and data analytic experts could be retained as vendors to aid the
DACI-PAD membership and support staff in developing, collecting, and analyzing the
new, annual data sets collected going forward.

3. Going forward, it is proposed that the following data points be considered for tracking
or collection across DoD broken down by each respective service branch, as well as, by
combat arms vs combat support convening authorities within each respective service
branch:

a. ##s of Cases investigated for possible violation of UMCJ articles applicable to
sexual assault offenses;

b. #i#s of Cases investigated for possible violation of UCMJ articles applicable to
sexual assault offenses where probable cause of offense was determined to
exist;

c. ##s of Cases investigated for possible violation of UMCJ articles applicable to
sexual assault offenses which were referred to Administrative separation
proceedings, and the rates of retention resulting therefrom;



d. ##s of Cases investigated for possible violation of UMCJ articles applicable to
sexual assault offenses which were referred to Non-Judicial Punishment or
Summary Courts-Martial, and the rates of dismissal or acquittal resulting
therefrom;

e. ##s of Cases investigated for possible violation of UMCJ articles applicable to
sexual assault offenses which were referred to Courts-Martial (and whether
Special, Special BCD, or General), and the rates of Art. 32 dismissal or acquittal
after trial resulting therefrom;

f. Defendant data:

i. ##s of Junior Enlisted Defendants, grade, race/ethnicity, and whether
M/F/LGBTQ;

ii. ##s of Senior Enlisted Defendants, grade, race/ethnicity, and whether
M/F/LGBTQ;

iii. ##s of Officer Defendants, grade, race/ethnicity, and whether
M/F/LGBTQ;

g. Victim data:

i. ##s of Service members, grade, race/ethnicity, and whether
M/F/LGBTQ;

ii. ##s of non-Service members, race/ethnicity, and whether
M/F/LGBTQ.

Anecdotal, anonymous surveys of DoD wide personnel (and force accompanying
dependents) regarding rates of “report” vs “non-report” of sexual crime or sexual
harassment victimization (as self-identified by survey respondents) conducted prior to the
formation of the DACI-PAD should be maintained and archived to serve as a potential base
line or source of comparison to the continued, future performance of such surveys in order
to conduct statistical analysis and look for any material trend lines (positive or negative)
year over year.

Additional possible areas of independent inquiry that the DACI-PAD may also wish to
consider undertaking might include some of the following:

Review and assess across DoD the sufficiency or insufficiency of resources and professional
development, policy, and trial skills training provided to TDS counsel for each service branch
which are specifically directed to aiding in the undertaking of the defense of sexual assault
cases in the armed forces;

Review and assess across DoD the sufficiency or insufficiency of resources and professional
development, policy, and trial skills training provided to Trial Counsel for each service
branch which are specifically directed to aiding in the undertaking of the charging and
prosecution of sexual assault cases in the armed forces;

Review and assess across DoD the sufficiency or insufficiency of resources and professional
development, policy, and skills training provided to victim assistance programs and victims’
counsel for each service branch which are specifically directed to victim participation in the
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reporting, investigation, prosecution and defense of sexual assault cases in the armed
forces;

Review and assess across DoD the career outcomes of service member victims for each
service branch who “reported” sexual assault cases in the armed forces;

Review and assess across DoD the sufficiency or insufficiency of resources and professional
development, policy, and investigative skills training provided to military police and military
investigative agencies for each service branch which are specifically directed to aiding in the
performance of investigations of sexual assault cases in the armed forces;

Review and assess across DoD policies regarding, as well as, the sufficiency, insufficiency,
and regularity of training provided to service members on gender/orientation harassment,
proper and improper use and publication of materials through social medial, and criminal
sexual misconduct in light of the (1) increased cyber-bullying and non-consensual
publication of sexually intimate pictures, videos, and other information through social
medial that is occurring in the broader society even as early as at the secondary school level;
and considering (2) that this is the evolving social environment out of which the vast
majority of new military recruits (i.e., 18 — 20 year olds) are coming into military service;
and considering (3) that a great deal of recent neurological studies (particularly with regard
to risk/benefit assessment judgment skills) suggests that the development and formation of
the adolescent brain is not fully complete until individuals reach their mid-20s;

Review and assess the environment across DoD involving the apparent prevalence of - - and
sufficiency or insufficiency of service branch policy regarding and response(s) to - - the
improper use of social media in general by service members directed to or about other
service members in order to bully, harass, intimidate, shame, etc., through the non-
consensual dissemination or publication of sexually explicit or related information on the
world-wide web; and

Review and assess how the command environment across DoD might be a possible
contributing factor to the broader occurrence of or diminished perception as to the
seriousness of sexual offenses in the armed forces where there may be apparent mixed
messages or signals being sent to the enlisted and lower officer ranks when sexual offense
based misconduct by Flag level personnel appears to be handled in ways that result in less
severe consequences for the offender (e.g., the recent media reports of expungement of
certain |G report findings by a Flag level reviewing authority in order to permit the individual
who was the subject of the IG investigation to retire without a reduction in his Flag grade).

The suggestions set forth in sections | (A) —(B), and Il (A)—(H) above are meant to be
neither exhaustive nor exclusive. They are proffered merely as a potential base of work and
inquiry for the DACI-PAD (and any appropriate sub-committees that may be necessary) to
undertake over the next 4+ years. And, it is contemplated that the resulting base of work



will serve as a foundation which will permit the DACI-PAD to possibly make meaningful
recommendations in its annual reports over the course of its chartered life concerning
possible future amendments or additions to, or further development of, the relevant articles
of the UMCJ applicable to sexual assault offenses; judicial procedures and practices in
Courts-Martial; sufficient and regular training provided to service members concerning the
various issues revolving around sexual assault; and sufficient and regular training provided
to defense counsel, trial counsel, victims’ counsel, and criminal investigators to aid in and
improve the investigation, prosecution, and defense of sexual assault cases in the armed
forces with the ultimate goal of any such DACI-PAD recommendations being that they might
ideally reduce overall the prevalence of the occurrence of sexual assault cases in the armed
forces.

Respectfully submitted,

Hon. Leo I. Brisbois
DACI-PAD Committee Member

4/20/17



Defense Advisory Committee on Investigation, Prosecution, and Defense of
Sexual Assault in the Armed Forces
(DAC-IPAD)

Committee Planning Session Qutline

1. Statutory Tasking

The Committee was established by the Secretary of Defense in February 2016 as
required by section 546 of the National Defense Authorization Act for Fiscal Year
2015 and section 537 of the National Defense Authorization Act for Fiscal Year
2016. There are three statutory requirements for the Committee:

A. To advise the Secretary of Defense on the investigation, prosecution, and defense
of allegations of rape, forcible sodomy, sexual assault, and other sexual
misconduct involving members of the Armed Forces;

B. To review, on an ongoing basis, cases involving allegations of sexual misconduct
(as described above), for purposes of advising the Secretary of Defense; and

C. To submit to the Secretary of Defense and the Committees on Armed Services of
the Senate and the House of Representatives an annual report of the activities of
the Committee during the preceding year. The annual reports are due by March
30" of each year.

1I. Proposed Foundational Questions for the DAC-IPAD to Address Through Case
Reviews by Committee Members

A. Are military sexual assault allegations being fairly and adequately investigated?
B. Are appropriate and consistent charging decisions being made?

C. Are military sexual assault cases being fairly and adequately tried?
D.

Are case outcomes reasonable and just based on the available evidence?

JIIR Proposed Demographic Questions for the DAC-IPAD to Address Through Case
Reviews by Committee Members

A. Are there disparities in case charging decisions or case outcomes associated with
any of the following demographic factors:

Branch of Service of the accused

Rank of the accused and victim

Race of the accused and victim

Sexual orientation of the accused and victim

Relationship between the accused and victim

Career field of the accused and victim

N kD=

Geographic location of the alleged offense
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8. Miilitary or civilian status of the accused and victim

B. Can insights be gleaned from the review of cases about why any identified
disparities may be occurring?

IV. Proposed Methodology for Case Review

A. Types of Cases to be Reviewed

1. Acquittals - Calendar year 2016 cases where an accused has been
acquitted of all sexual assault charges [Article 120 (Rape and sexual
assault generally), sections (a) - (d); Article 125 (Forcible sodomy),
section (c); and Article 80 (Attempts)]

2. Dismissals - Calendar year 2016 cases where all sexual assault charges
were dismissed

B. Number of Cases to be Reviewed

1. Option A - Review a statistically significant random sampling of cases
across all of the Services with final action on sexual assault charges that
resulted in acquittals or dismissals in calendar year 2016.

2. Option B - Review all or a sampling of cases from each Service separately
to review issues and disparities within the Service. Services vary in the
forms used and the composition of case files.

C. Types of Case Records to be Reviewed

1. Investigative files
2. Prosecution files

3. Records of trial
D. Case Review Process
1. Establish 2 to 3 subcommittees or working groups composed of DAC-

IPAD members that will each review case files.

2. Each subcommittee will review individual case files from investigation
through adjudication for purposes of its analysis.

3. A uniform standard for how to review a case file, what information to
collect from it, and where the information is located in the file will need to
be developed and Committee members instructed on the review protocol.

4. DAC-IPAD staff members will accompany Committee members when
reviewing cases and document necessary case information.

Prepared by DAC-IPAD Staff (April 21, 2017) 2



5. DAC-IPAD staff members will prepare anonymized case summaries and
input data collected from case files in a database for analysis and review
by Committee members.

6. Investigation files for the Army, Navy, Air Force, and Marine Corps are
located in Quantico, Virginia. Coast Guard investigation files are located
in Washington, D.C.

7. Certain portions of a court-martial record are located at the Service’s
headquarters in Washington, D.C., while other portions are maintained
locally at the installation where the court-martial occurred.

Prepared by DAC-IPAD Staff (April 21, 2017)



	Defense Advisory Committee on Investigation, Prosecution, and Defense of Sexual Assault Cases in the Armed Forces:  April 28, 2017 - Meeting Materials (Tabs 1 - 6)
	Tab 1:  Agenda
	Tab 2:  Biographies - Presenters
	Tab 3:  Federal Advisory Committee Act:  Information Paper
	Tab 4:  Federal Advisory Committee Act (5 U.S.C. App, as amended)
	Tab 5:  Federal Advisory Committee Management:  Final Rule (41 CFR Parts 101-106 and 102-103)
	Tab 6:  Department of Defense Instruction 5105.04:  Department of Defense Federal Advisory Committee Management Program
	Tab 7:  Military Justice Process:  Disposition Decisions, Courts-Martial, and Alternative Outcomes (The Judge Advocate General's School [Army])
	Tab 8:  Abbott Sample Case File
	Tab 9:  Mechanics of a Military Sexual Assault Case:  Documents and Forms
	Tab 10:  Adjudication of Sexual Offenses:  2015 Data
	Tab 11:  National Defense Authorization Act (NDAA) Provisions Regarding the DoD Annual Report on Sexual Assault:  Fiscal Years 2011 - 2017
	Tab 12:  Honorable Leo I. Brisbois (Member):  Initial General Thoughts for Consideration in Developing a Structure for a 4+ Year Work Plan
	Tab 13:  DAC-IPAD Planning Session Outline
	Materials Provided at the Meeting
	DoD Sexual Assault Prevention and Response Office: Overview Presentation
	DoD Sexual Assault Prevention and Response Office:  Fiscal Year 2015 Reports of Sexual Assault, Completed Investigations, and Subject Dispositions
	Ms. Kathleen B. Cannon (Member):  Letter to Committee on Items for Consideration



