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Defense Advisory Committee on Investigation, Prosecution, and Defense  
of Sexual Assault in the Armed Forces (DAC-IPAD) 

 
PUBLIC MEETING AGENDA 

 
December 6-7, 2022 

Ritz-Carlton, Pentagon City, Virginia  
 

Tuesday, December 6, 2022     (Day 1) 
 
8:30 a.m. – 8:50 a.m. Administrative Session (Closed) (Plaza B) 

 
Colonel Jeff A. Bovarnick, Director, DAC-IPAD 

 
9:00 a.m. - 9:10 a.m. Welcome and Introduction to Public Meeting (Grand Ballroom) 

 
Mr. Dwight Sullivan, Designated Federal Officer, Opens Meeting  
Honorable Karla N. Smith, Chair, Opening Remarks 

  
9:10 a.m. – 10:10 a.m. Uniform Code of Military Justice Panel Selection 

(60 minutes) 
 
Colonel Christopher Kennebeck, Chief, Criminal Law, OTJAG, U.S. Army 
Captain Andrew House, SJA, U.S. Naval Academy, U.S. Navy 
Colonel Shannon Sherwin, SJA, Air Education & Training Command, 
  U.S. Air Force 
Colonel Christopher G. Tolar, Deputy SJA to the Commandant of the  
  Marine Corps, U.S. Marine Corps 
Commander Kismet Wunder, Legal Services Command, U.S. Coast Guard 

  
10:10 a.m. – 10:15 a.m. Break 
  
10:15 a.m. – 11:15 a.m. Survivors United 

(60 minutes) 
 
Ms. Adrian Perry, Victim Advocate, Survivors United 
Dr. Breck Perry, Victim Advocate, Survivors United 
Mr. Ryan Guilds, Special Victims’ Counsel, Arnold & Porter LLP 

  
11:15 a.m. – 11:30 a.m. Break 
  
11:30 a.m. – 12:30 p.m. Special Victims’ Counsel/Victims’ Legal Counsel (SVC/VLC) Panel  

(60 minutes) 
 
Colonel Carol A. Brewer, Chief, SVC Program, U.S. Army 
Captain Daniel Cimmino, Chief, VLC Program, U.S. Navy 
Colonel Tracy Park, Chief, VC Program, U.S. Air Force 
Lieutenant Colonel Iain D. Pedden, Chief, VLC Program, U.S. Marine Corps 
Ms. Elizabeth Marotta, Chief, Office of Member Advocacy, U.S. Coast Guard 

  
  



Defense Advisory Committee on Investigation, Prosecution, and Defense  
of Sexual Assault in the Armed Forces (DAC-IPAD) 

 
PUBLIC MEETING AGENDA 

 
12:30 p.m. – 1:30 p.m. Lunch 
  
1:30 p.m. –  3:00 p.m. Offices of Special Trial Counsel Panel 

(60 minutes) 
  

Honorable Carrie F. Ricci, General Counsel, Department of the Army 
 

 Lieutenant General Stuart W. Risch, The Judge Advocate General, U.S. Army 
 
Honorable John P. “Sean” Coffey, General Counsel, Department of the Navy 
 
 Vice Admiral Darse E. “Del” Crandall, Jr., Judge Advocate General, U.S. Navy 
 
 Major General David J. Bligh, Staff Judge Advocate to the Commandant,              
  U.S. Marine Corps 
 
 Honorable Peter J. Beshar, General Counsel, Department of the Air Force 
 
Lieutenant General Charles L. Plummer, The Judge Advocate General, 
  U.S. Air Force  

  
3:00 p.m. – 3:30 p.m. DAC-IPAD and U.S. Government Accountability Office (GAO) Racial 

Disparity Reports Discussion  
(30 minutes) 
 
Mr. Chuck Mason, DAC-IPAD Staff Attorney 
Ms. Nalini Gupta, DAC-IPAD Staff Attorney 

  
3:30 p.m. – 3:45 p.m. Break 
  
3:45 p.m. – 4:00 p.m.  Preview Next Day Meeting 
  
4:00 p.m. – 4:15 p.m. Public Comment  

(15 minutes) 
 
Mr. Christopher Hines 

  
4:15 p.m. Public Meeting Adjourned 

  



Defense Advisory Committee on Investigation, Prosecution, and Defense  
of Sexual Assault in the Armed Forces (DAC-IPAD) 

 
PUBLIC MEETING AGENDA 

 
Wednesday, December 7, 2022   (Day 2) 
  
8:55 a.m. – 9:00 a.m. Welcome and Overview of Day (Grand Ballroom) 
  
9:00 a.m. – 9:30 a.m. Case Review Subcommittee Update 

(30 minutes) 
 
Ms. Audrey Critchley, DAC-IPAD Staff Attorney 
Ms. Kate Tagert, DAC-IPAD Staff Attorney 

  
9:30 a.m. – 10:00 a.m. Special Projects Subcommittee Update 

(30 minutes) 
 
Ms. Meghan Peters, DAC-IPAD Staff Attorney 
Ms. Eleanor Magers Vuono, DAC-IPAD Staff Attorney 

  
10:00 a.m. – 10:30 a.m. Policy Subcommittee Update 

 (30 minutes) 
 
Ms. Terri Saunders, DAC-IPAD Staff Attorney 
Ms. Theresa Gallagher, DAC-IPAD Staff Attorney 

  
10:30 a.m. – 10:45 a.m. Break 
  
10:45 a.m. – 11:45 a.m. Deliberations  

 (60 minutes) 
 
March 2023 Report 
 
Colonel Jeff A. Bovarnick, Director, DAC-IPAD 

  
11:45 a.m. – 12:00 p.m. Meeting Wrap-up; Preview Next Meeting  

(15 minutes) 
  
12:00 p.m. Public Meeting Adjourned 
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Enclosure:  DAC-IPAD Questions 
 

 
Topic #1: Preamble 

 
Part I (3) currently reads: 3. Nature and purpose of military law. Military law consists of the statutes 
governing the military establishment and regulations issued thereunder, the constitutional powers of the 
President and regulations issued thereunder, and the inherent authority of military commanders. Military 
law includes jurisdiction exercised by courts-martial and the jurisdiction exercised by commanders with 
respect to nonjudicial punishment. The purpose of military law is to promote justice, to assist in 
maintaining good order and discipline in the armed forces, to promote efficiency and effectiveness in the 
military establishment, and thereby to strengthen the national security of the United States. 
 
Draft change to Part I (3): Nature and purpose of military law. Military law consists of the statutes 
governing the military establishment and regulations issued thereunder, the constitutional powers of the 
President and regulations issued thereunder, and the inherent authority of military commanders. Military 
law includes jurisdiction exercised by courts-martial and the jurisdiction exercised by commanders with 
respect to nonjudicial punishment. The purposes of military law are to promote justice, to deter 
misconduct, to facilitate appropriate accountability, to assist in maintaining good order and discipline 
in the armed forces, to promote efficiency and effectiveness in the military establishment, and thereby to 
strengthen the national security of the United States. 
 
DAC-IPAD Questions:  
 
1a. What is the purpose of adding language on deterrence and appropriate accountability to the preamble?   
 
1b. What is intended by the change and what prompted the change? 
 
 
 

Topic #2: OSTC determination to “exercise authority” 
 
New R.C.M. 103(12): “Exercise authority over” means any time a special trial counsel takes action 
related to a covered, related, or known offense. Special trial counsel must exercise authority over a 
covered offense and has discretion to exercise authority over any known or related offense. Once a 
special trial counsel has exercised authority over an offense, only a special trial counsel may dispose 
of that offense, until or unless special trial counsel defers the offense. 
 
DAC-IPAD Questions:  
 
2a. Can the new R.C.M. 103(12) include a requirement to document or notify designated persons when an 
STC “exercises authority over” covered, related, or known offenses?  
 
2b. If this requirement is better suited in a different rule, please specify. 
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Topic #3: Communications among convening authorities, staff judge advocates, STC 
 
R.C.M. 105 currently reads: Direct communications: convening authorities and staff judge advocates; 
among staff judge advocates; 
 
(a) Convening authorities and staff judge advocates. Convening authorities shall at all times communicate 
directly with their staff judge advocates in matters relating to the administration of military justice. 
 
(b) Among staff judge advocates and with the Judge Advocate General. The staff judge advocate of any 
command is entitled to communicate directly with the staff judge advocate of a superior or subordinate 
command, the Judge Advocate General. 
 
Draft change to R.C.M. 105: Direct communications: convening authorities and staff judge advocates; 
among staff judge advocates; with special trial counsel 
  
(a) Convening authorities and staff judge advocates. Convening authorities shall at all times communicate 
directly with their staff judge advocates in matters relating to the administration of military justice, and 
may communicate directly with special trial counsel, though any input by the convening authority 
regarding case dispositions shall be non-binding on the special trial counsel for cases involving 
covered, known, and related offenses.  
 
(b) Among staff judge advocates and with the Judge Advocate General. The staff judge advocate of any 
command is entitled to communicate directly with the staff judge advocate of a superior or subordinate 
command, the Judge Advocate General, or, in the case of the Marine Corps, the Staff Judge Advocate 
to the Commandant of the Marine Corps.  
 
(c) Communications between special trial counsel, staff judge advocates, and convening authorities. 
Special trial counsel, staff judge advocates, and convening authorities may communicate directly 
while ensuring that all communications regarding case disposition for covered, related, and known 
offenses are non-binding on the special trial counsel, and free from unlawful or unauthorized 
influence or coercion. 
 
DAC-IPAD Comment:  
 
The new statutory language creating the OSTC makes no mention of an avenue for SJAs to communicate 
with STC regarding case disposition for covered, related, and known offenses; however, the legislation 
specifically emphasizes the independence of OSTC and “without intervening authority.” The DoD 
Independent Review Commission (DoD IRC) recommended an exception for commanders to 
communicate with STC, but did not recommend an exception for SJAs in order to safeguard the 
independence of the OSTC. The new subparagraph R.C.M. 105(c) could undermine the IRC’s 
recommendation and the Congressional intent to achieve an independent prosecution office.  
 
DAC-IPAD Questions:  
 
3a. What is the purpose of subparagraph (c)? 
 
3b. Can the entire subparagraph (c) be deleted?  
 
3c. If subparagraph (c) is retained, can all three R.C.M. 105 subparagraphs (a), (b), and (c), require 
communications “free from unlawful or unauthorized influence or coercion?”  
 
3d. Is there a reason the language “free from unlawful or unauthorized influence or coercion?” does not 
appear in subparagraphs (a) and (b)? 
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Topic #4: Reporting an offense 
 
R.C.M. 301 currently reads: Report of offense 
(a) Who may report. Any person may report an offense subject to trial by court-martial.  
(b) To whom reports conveyed for disposition. Ordinarily, any military authority who receives a report of 
an offense shall forward as soon as practicable the report and any accompanying information to the 
immediate commander of the suspect. Competent authority superior to that commander may direct 
otherwise.  
 
Draft change to R.C.M. 301: Report of offense 
(a) Who may report. Any person may report an offense subject to trial by court-martial.   
(b) To whom reports conveyed for disposition. Ordinarily, any military authority who receives a report of 
an offense shall forward as soon as practicable the report and any accompanying information to the 
immediate commander of the suspect. Competent authority superior to that commander may direct 
otherwise.  
(c) Special trial counsel. All allegations of covered offenses shall be forwarded promptly to a special 
trial counsel. A special trial counsel shall have the authority to determine whether a reported 
offense is a covered, known, or related offense in accordance with R.C.M. 303A. 
 
DAC-IPAD Comment and recommendation:  
 
4. For consistency within this rule and with related rules, the new subparagraph RCM 301(c) should use 
the word “reports” instead of “allegations” in the first sentence.  
 
Recommendation: Change first sentence of RCM 301(c) to read:  
 
“All reports of covered offenses shall be forwarded promptly to a special trial counsel.” 
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Topic #5:  Initial disposition by OSTC 
 
New R.C.M. 306A reads: Initial disposition for offenses over which special trial counsel exercises authority  
(a) Disposition of offenses that are not the subject of preferred charges. For each offense over which a 
special trial counsel has exercised authority, a special trial counsel shall:   
     (1) Prefer, or cause to be preferred, a charge; or  
     (2) Defer the offense by electing not to prefer a charge. If a special trial counsel defers the 
offense, special trial counsel shall promptly forward the offense to a commander or convening 
authority for disposition, and the commander or convening authority shall dispose of the offense 
pursuant to R.C.M. 306.  
(b) Disposition of a preferred specification. Special trial counsel shall dispose of each preferred 
specification in accordance with R.C.M. 401A.   
(c) National security matters. If a commander believes trial would be detrimental to the prosecution 
of a war or harmful to national security, the matter shall be forwarded to the Secretary concerned 
for action.  
(d) Sex-related offenses.  
     (1) For purposes of this subsection, a “sex-related offense” means any allegation of a violation of 
Article 120, 120b, 120c, or 130, or any attempt thereof under Article 80, UCMJ.   
     (2) Under such regulations as the Secretary concerned may prescribe, for alleged sex-related 
offenses committed in the United States, the victim of the sex-related offense shall be provided an 
opportunity to express views as to whether the offense should be prosecuted by court-martial or in 
a civilian court with jurisdiction over the offense. Special trial counsel shall consider such views as 
to the victim’s preference for jurisdiction, if available, prior to making an initial disposition 
decision. For purposes of this rule, “victim” is defined as an individual who has suffered direct 
physical, emotional, or pecuniary harm as a result of the commission of an alleged sex-related 
offense as defined in paragraph (d)(1) of this rule.  
     (3) Under such regulations as the Secretary concerned may prescribe, if the victim of an alleged 
sex-related offense expresses a preference for prosecution of the offense in a civilian court, special 
trial counsel shall ensure that the civilian authority with jurisdiction over the offense is notified of 
the victim’s preference for civilian prosecution. If special trial counsel learns of any decision by the 
civilian authority to prosecute or not prosecute the offense in civilian court, special trial counsel 
shall ensure the victim is notified. 
 
DAC-IPAD Questions:  
 
5a. Why does the new R.C.M. 306A limit the victim’s right to express a preference as to jurisdiction only 
for sex-related offenses?  
 
5b. What law or policy prevents extending to the victim a right to express a preference as to jurisdiction 
for all covered offenses?  
 
5c. Can this rule be revised to consider the victim’s preference as to jurisdiction when an investigation is 
initiated upon a report of a sex-related or covered offense? 
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Topic #6:  Preferral of charges by special trial counsel 
 
R.C.M. 307A currently reads: Preferral of charges   
(a) Who may prefer charges.  Any person subject to the UCMJ may prefer charges. 
 
Draft change to R.C.M. 307A: Preferral of charges  In general. In accordance with R.C.M. 307(b), 
preferral is the act by which a person subject to the UCMJ formally accuses another person subject 
to the UCMJ of an offense. Any person subject to the UCMJ may prefer charges.      
 
DAC-IPAD Comment and recommendation:  
 
The last sentence of R.C.M. 307A should conform with the 2022 NDAA legislation. 
 
Recommendation: Amend the last sentence of RCM 307A to read: 
 
“Any person subject to the UCMJ may prefer charges, however, once the STC asserts jurisdiction 
over an offense, only the special trial counsel may prefer charges.” 
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Topic #7:  Disposition of charges by special trial counsel 
 
The new R.C.M. 401A reads:  Disposition of charges over which a special trial counsel exercises 
authority and has not deferred   
(a) Who may dispose of preferred specifications. Regardless of who preferred a specification, only a 
special trial counsel may dispose of a specification alleging a covered offense or another offense 
over which a special trial counsel has exercised authority and has not deferred. A superior 
competent authority may withhold the authority of a subordinate special trial counsel to dispose of 
offenses charged in individual cases, types of cases, or generally.   
(b) Prompt determination. Special trial counsel shall promptly determine what disposition will be 
made in the interest of justice and discipline.  
(c) Disposition of preferred specifications.  
     (1) Referral. For those offenses over which a special trial counsel has exercised authority and not 
deferred, a special trial counsel may refer a charge and any specification thereunder to a special or 
general court-martial. If a preliminary hearing in accordance with Article 32, UCMJ, and R.C.M. 
405 is required, special trial counsel shall request a hearing officer and a hearing officer shall be 
provided by the convening authority. 
     (2) Dismissal.  For those offenses over which a special trial counsel has exercised authority and 
not deferred, a special trial counsel may dismiss any charge or specification thereunder. Further 
disposition in 42 accordance with this rule is not barred. A dismissal may be accompanied by a 
deferral as defined in this rule.   
     (3) Deferral. 
          (A) Pre-referral. Special trial counsel may defer a charged offense by electing not to refer the 
charged offense to a special or general court-martial. Upon such determination, special trial counsel 
shall promptly forward the matter to the commander or convening authority for disposition. The 
commander or convening authority shall dispose of the offense pursuant to R.C.M. 306 or the 
charged offense pursuant to R.C.M. 401, as applicable, including dismissing charges preferred by 
special trial counsel. However, a convening authority may not refer a covered offense to a special or 
general court-martial. 
          (B) Post-referral. After referral, a charged offense must be withdrawn by special trial counsel 
before it may be deferred. 
 
DAC-IPAD Comment and Questions:  
 
Under R.C.M. 401A, the OSTC is allowed to prefer and refer. Thus, the STC can be an accuser and still 
refer a case – something prohibited in the non-covered offense cases.  
 
DAC-IPAD Questions:  
 
7a. What risks does this revision pose to the fairness of the system?  
 
7b. How do the rules address or mitigate any of those risks? 
 
7c. Who has withholding authority as “a superior competent authority” within R.C.M. 401A?  
 
7d. For example, would a Service TJAG be a superior competent authority?  
 
7e. Is there a reason that the rule does not explicitly define who may act as a withholding authority under 
R.C.M. 401A? 
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Topic #8: Randomization when selecting panel members 
 
R.C.M. 503(a)(1) currently reads: (a) Members. (1) In general. The convening authority shall-- 

(A) detail qualified persons as members for courts-martial; 
(B) detail not fewer than the number of members required under R.C.M. 501(a), as applicable; and  
(C) state whether the military judge is—(i) authorized to impanel a specified number of alternate 

members; or (ii) authorized to impanel alternate members only if, after the exercise of all challenges, 
excess members remain.  
 
Draft change to R.C.M. 503(a)(1): (a) Members. (1) In general. The convening authority shall— 

(A) detail qualified persons as members for courts-martial in accordance with the criteria described 
in Article 25, UCMJ; 

(B) state whether the military judge is—(i) authorized to impanel a specified number of alternate 
members; or (ii) authorized to impanel alternate members only if, after the exercise of all challenges, 
excess members remain; and  

(C) provide a list of the detailed members to the military judge to randomize in accordance with 
R.C.M. 911. 
 
R.C.M. 911 currently reads: Assembly of the court-martial. The military judge shall announce the 
assembly of the court-martial. 
 
Draft change to R.C.M. 911: Randomization and assembly of the court-martial panel. 

(a)  Prior to assembly of the court-martial, at an open session of the court-martial, the military 
judge, or a designee thereof, shall randomly assign numbers to the members detailed by the 
convening authority.  

(b)  The military judge shall determine, after accounting for any excusals by the convening 
authority or designee, how many members detailed by the convening authority must be present at 
the initial session for which members are required. The required number of members shall be 
present, according to the randomly assigned order determined in subparagraph (a) of this rule. The 
military judge may temporarily excuse any member who has been detailed but is not present.  

(c)  At the initial session for which members are required, the military judge shall cause the 
members who are present to be sworn, account on the record for any members who are 
temporarily excused, and then announce assembly of the court-martial. 

(d) The military judge shall ensure any additional member is sworn at the first court session at 
which the member is present. 
 
 
DAC-IPAD Comment and Questions:  
 
A proposed change to RCM 911 requires randomization of the panel after the members have been 
detailed to a court-martial.  
 
8a. What is the purpose of this recommendation?  
 
8b. Did the JSC consider the feasibility and advisability of randomizing the process at an earlier stage, for 
example, when detailing members under RCM 503?   
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Topic #9: Victim Impact Statements 
 
R.C.M. 1001(c)(3) currently reads: “Contents of statement. The content of statements made under 
paragraphs (4) and (5) may only include victim impact and matters in mitigation. The statement may not 
include a recommendation of a specific sentence.” 
 
Draft change to R.C.M. 1001(c)(3): “Contents of statement. The content of statements made under 
paragraphs (4) and (5) may only include victim impact and matters in mitigation. [the sentence stating 
“The statement may not include a recommendation of a specific sentence.” has been removed.] 
 
DAC-IPAD Comments and Questions:  
 
The deleted sentence was added to R.C.M. 1001(c)(2)(D)(i), explicitly stating that in capital cases, the 
victim impact statement may not include a recommendation of a specific sentence. One of the proposed 
changes to R.C.M. 1001 in the draft E.O. would remove the prohibition against a victim recommending a 
specific sentence for the accused in non-capital cases during a victim impact statement. 
 
Questions:  
 
9a. Is the intent of this proposed change to allow a victim to recommend a specific sentence in their 
victim impact statement, or is the intent to provide military judges the discretion whether to allow such 
recommendations? 
 
9b. If the intent is to allow a victim to make a specific sentence recommendation, did the JSC consider 
making this explicit within the text of R.C.M. 1001(c)(3), similar to how an accused is explicitly 
permitted to request a specific sentence under R.C.M. 1001(d)(2)(A)?  
 
Comment: Without an explicit provision allowing the victim to make a specific sentence recommendation, 
a military judge could reasonably prohibit a victim from doing so if the military judge does not consider 
the recommendation either “victim impact” or “matters in mitigation,” per the language of the rule. 
 
 
Current and draft R.C.M. 1001:  
• VIS-related standards for aggravation (1001(b)(4))--"evidence of financial, social, psychological, 

and medical impact on or cost to....),  
• Crime victim definition (R.C.M. 1001(c)(2)(A))—“direct physical, emotional, or pecuniary harm,” 

and  
• Victim impact definition (R.C.M. 1001(c)(2)(B))—“any financial, social, psychological, or medical 

impact...directly relating to or arising from....”   
 
DAC-IPAD Comments and Questions: 
  
Both provide different definitions or descriptions of victim impact. This seems overly complicated and 
potentially confusing. 
 
9c. Is there a reason that three different definitions or descriptions of victim impact are necessary within 
R.C.M. 1001?  
 
9d. Is it necessary or is there a simpler way?  
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Topic #9: Victim Impact Statements (continued) 
 
R.C.M. 1001(c)(2)(D)(ii) currently reads: “In noncapital cases, for purposes of this subsection, the “right 
to be reasonably heard” means the right to make a sworn statement, an unsworn statement, or both.” 
 
Draft change to R.C.M. 1001(c)(2)(D)(ii): Adds the following sentence “This right includes the right to 
be heard on any objection to any unsworn statement.” 
 
DAC-IPAD Question:  
 
9e. Should the victim also have the right to be heard on an objection to the victim impact statement in a 
capital case when the victim has that right in a non-capital case?  
 
 
Current and draft R.C.M. 1001(c)(5)(A)  
 
DAC-IPAD Comments and Question: 
 
Both provide that the defense may rebut "any statements of fact" in a victim's unsworn statement.  
R.C.M. 1001(d)(1) states that the defense may rebut “any material presented by…the crime victim,” 
though R.C.M. 1001(d)(2)(A) limits the rebuttal to “statements of fact contained in the crime victim’s 
sworn or unsworn statement.”  
 
9f. Is there a reason for the disparity in the language between R.C.M. 1001(d)(1) and 1001(c)(5)(A)/ 
1001(d)(2)(A), which are substantially similar, within the context of the rule? 
 
 
R.C.M. 1001(c)(5)(A) currently reads: A victim may provide an unsworn victim impact statement. 
 
Draft change to R.C.M. 1001(c)(5)(A) 
 
DAC-IPAD Comments and Questions: 
 
The draft change adds a sentence stating that the crime victim's unsworn statement "may be made by the 
crime victim, by counsel representing the crime victim, or both"; however, 1001(c)(5)(B) includes a 
limitation "Upon good cause shown, the military judge may permit the crime victim's counsel, if any, to 
deliver all or part of the crime victim's unsworn statement."  
 
9g. Did the JSC intentionally retain the “upon good cause shown” clause in subparagraph (B) for a 
particular reason?  
 
Comment: It seems the draft change was intended to remove this clause and not require the victim to 
show good cause in order for the victim’s counsel to deliver the victim impact statement.  
 
Recommendation: If this is the case, recommend removing this clause from subparagraph (B). 
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Summary of DAC-IPAD Comments, Questions and Recommendations: 

Topic #1: Preamble 
 
1a. What is the purpose of adding language on deterrence and appropriate accountability to the preamble?   
 
1b. What is intended by the change and what prompted the change? 
 
Topic #2: OSTC determination to “exercise authority” 
 
2a. Can the new R.C.M. 103(12) include a requirement to document or notify designated persons when an 
STC “exercises authority over” covered, related, or known offenses?  
 
2b. If this requirement is better suited in a different rule, please specify. 
 
Topic #3: Communications among convening authorities, staff judge advocates, STC 
 
Comment: The new statutory language creating the OSTC makes no mention of an avenue for SJAs to 
communicate with STC regarding case disposition for covered, related, and known offenses; however, the 
legislation specifically emphasizes the independence of OSTC and “without intervening authority.” The 
DoD Independent Review Commission (DoD IRC) recommended an exception for commanders to 
communicate with STC, but did not recommend an exception for SJAs in order to safeguard the 
independence of the OSTC. The new subparagraph R.C.M. 105(c) could undermine the IRC’s 
recommendation and the Congressional intent to achieve an independent prosecution office.  
 
3a. What is the purpose of subparagraph (c)? 
 
3b. Can the entire subparagraph (c) be deleted?  
 
3c. If subparagraph (c) is retained, can all three R.C.M. 105 subparagraphs (a), (b), and (c), require 
communications “free from unlawful or unauthorized influence or coercion?”  
 
3d. Is there a reason the language “free from unlawful or unauthorized influence or coercion?” does not 
appear in subparagraphs (a) and (b)? 
 
Topic #4: Reporting an offense 
 
Comment: For consistency within this rule and with related rules, the new subparagraph RCM 301(c) 
should use the word “reports” instead of “allegations” in the first sentence.  
 
Recommendation: Change first sentence of RCM 301(c) to read: “All reports of covered offenses shall 
be forwarded promptly to a special trial counsel.” 
 
Topic #5:  Initial disposition by OSTC 
 
5a. Why does the new R.C.M. 306A limit the victim’s right to express a preference as to jurisdiction only 
for sex-related offenses?  
 
5b. What law or policy prevents extending to the victim a right to express a preference as to jurisdiction 
for all covered offenses?  
 
5c. Can this rule be revised to consider the victim’s preference as to jurisdiction when an investigation is 
initiated upon a report of a sex-related or covered offense? 
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Topic #6:  Preferral of charges by special trial counsel 
 
Comment: The last sentence of R.C.M. 307A should conform with the 2022 NDAA legislation. 
 
Recommendation: Amend the last sentence of RCM 307A to read: “Any person subject to the UCMJ 
may prefer charges, however, once the STC asserts jurisdiction over an offense, only the special 
trial counsel may prefer charges.” 
 
Topic #7:  Disposition of charges by special trial counsel 
 
Comment: Under R.C.M. 401A, the OSTC is allowed to prefer and refer. Thus, the STC can be an 
accuser and still refer a case – something prohibited in the non-covered offense cases.  
 
7a. What risks does this revision pose to the fairness of the system?  
 
7b. How do the rules address or mitigate any of those risks? 
 
7c. Who has withholding authority as “a superior competent authority” within R.C.M. 401A?  
 
7d. For example, would a Service TJAG be a superior competent authority?  
 
7e. Is there a reason that the rule does not explicitly define who may act as a withholding authority under 
R.C.M. 401A? 
 
Topic #8: Randomization when selecting panel members 
 
Comment: A proposed change to RCM 911 requires randomization of the panel after the members have 
been detailed to a court-martial.  
 
8a. What is the purpose of this recommendation?  
 
8b. Did the JSC consider the feasibility and advisability of randomizing the process at an earlier stage, for 
example, when detailing members under RCM 503?   
 
Topic #9: Victim Impact Statements 
 
Comment: The deleted sentence was added to R.C.M. 1001(c)(2)(D)(i), explicitly stating that in capital 
cases, the victim impact statement may not include a recommendation of a specific sentence. One of the 
proposed changes to R.C.M. 1001 in the draft E.O. would remove the prohibition against a victim 
recommending a specific sentence for the accused in non-capital cases during a victim impact statement. 
 
9a. Is the intent of this proposed change to allow a victim to recommend a specific sentence in their 
victim impact statement, or is the intent to provide military judges the discretion whether to allow such 
recommendations? 
 
9b. If the intent is to allow a victim to make a specific sentence recommendation, did the JSC consider 
making this explicit within the text of R.C.M. 1001(c)(3), similar to how an accused is explicitly 
permitted to request a specific sentence under R.C.M. 1001(d)(2)(A)?  
 
Comment: Without an explicit provision allowing the victim to make a specific sentence recommendation, 
a military judge could reasonably prohibit a victim from doing so if the military judge does not consider 
the recommendation either “victim impact” or “matters in mitigation,” per the language of the rule. 
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Topic #9: Victim Impact Statements (continued) 
 
Comment: RCM 1001(b)(4), (c)(2)(A), and (c)(2)(B) provide different definitions or descriptions of 
victim impact. This seems overly complicated and potentially confusing. 
 
9c. Is there a reason that three different definitions or descriptions of victim impact are necessary within 
R.C.M. 1001?  
 
9d. Is it necessary or is there a simpler way?  
 
For RCM 1001(c)(2)(D)(ii)): 
 
9e. Should the victim also have the right to be heard on an objection to the victim impact statement in a 
capital case when the victim has that right in a non-capital case?  
 
For R.C.M. 1001(c)(5)(A): 
 
Comment: Both current and draft versions provide that the defense may rebut "any statements of fact" in 
a victim's unsworn statement. R.C.M. 1001(d)(1) states that the defense may rebut “any material 
presented by…the crime victim,” though R.C.M. 1001(d)(2)(A) limits the rebuttal to “statements of fact 
contained in the crime victim’s sworn or unsworn statement.”  
 
9f. Is there a reason for the disparity in the language between R.C.M. 1001(d)(1) and 1001(c)(5)(A)/ 
1001(d)(2)(A), which are substantially similar, within the context of the rule? 
 
Comment: The draft change adds a sentence stating that the crime victim's unsworn statement "may be 
made by the crime victim, by counsel representing the crime victim, or both"; however, 1001(c)(5)(B) 
includes a limitation "Upon good cause shown, the military judge may permit the crime victim's counsel, 
if any, to deliver all or part of the crime victim's unsworn statement."  
 
9g. Did the JSC intentionally retain the “upon good cause shown” clause in subparagraph (B) for a 
particular reason?  
 
Comment: It seems the draft change was intended to remove this clause and not require the victim to 
show good cause in order for the victim’s counsel to deliver the victim impact statement.  
 
Recommendation: If this is the case, recommend removing this clause from subparagraph (B). 
 

    



 

 

 

 

 

 

 

 

 

Tab 4 
Uniform Code of Military Justice Panel Selection 

 



Uniform Code of Military Justice Panel Selection 
Presenter Biographies 

 
 

Colonel Christopher Kennebeck, Chief, Criminal Law Department, Office of The Judge 
Advocate General, U.S. Army  
 
Colonel Chris Kennebeck is the Chief of the Criminal Law Division in the Office of the Judge 
Advocate General in the Pentagon. Together with a small team of military and civilian attorneys 
and paralegals, he advises The Judge Advocate General on criminal law policy and programs, as 
well as military justice operations in the field. COL Kennebeck’s previous assignments include 
Staff Judge Advocate, I Corps and Joint Base Lewis-McCord; Staff Judge Advocate, 2d Infantry 
Combined Division; Chair of the Criminal Law Department, The Judge Advocate General’s 
Legal Center and School; Deputy Staff Judge Advocate, I Corps and Joint Base Lewis-McChord; 
Chief of Criminal Law Policy at the Office of the Judge Advocate General; Chief of Military 
Justice at 7th JMTC in Grafenwoehr, Germany; Senior Defense Counsel in Bagram, 
Afghanistan; Instructor at the US Army Military Police School in Fort Leonard Wood, MO; 
Observer/Controller at the National Training Center in Fort Irwin, CA; and Legal Assistance, 
Trial Counsel, and Special Assistant US Attorney at Fort Riley, KS. COL Kennebeck graduated 
from the US Army War College in Carlisle, PA, in 2020. He graduated from the Command and 
General Staff College in Fort Leavenworth, KS, 2011 and received a Masters of Law degree in 
military law from TJAG Legal Center and School in 2007. He earned his Juris Doctor from the 
University of South Dakota and was accepted as a member of the South Dakota Bar in 1998. He 
received his Bachelor of Science in English and Linguistics from the University of South Dakota 
in 1995. COL Kennebeck is admitted to practice before the Supreme Court of the United States, 
the Court of Appeals for the Armed Forces, and the Army Court of Criminal Appeals. 
 
Captain Andrew House, Staff Judge Advocate, U.S. Naval Academy, U.S. Navy  
 
Captain Andrew R. House, JAGC, USN, currently serves as the Staff Judge Advocate for the United 
States Naval Academy, He graduated from the University of North Carolina at Chapel Hill in1993 with 
a bachelor of arts degree in political science. He received his juris doctor degree from UNC-Chapel 
Hill in 1997. He was commissioned as an Ensign in the United States Navy JAG Corps in1997. Prior to 
commissioning, he served as an enlisted soldier in the U.S. Army and the North Carolina National 
Guard. Following commissioning and completion of Naval Justice School, CAPT House reported to 
Naval Legal Service Office Central, Branch Office Corpus Christi for service as both Legal Assistance 
and Defense Attorney from January 1998 to March 2000. In March2000, he reported to Pearl Harbor, 
Hawaii for duty as Assistant Staff Judge Advocate for Commander, Navy Region Hawaii. In March 
2002, he transferred to Brunswick, Maine as Station Judge Advocate for Naval Air Station Brunswick. 
This tour was followed by assignment as Officer in Charge of Naval Legal Service Office Pacific, 
Detachment Guam in October 2003. In May 2005, CAPT House transferred to USS Enterprise (CVN 
65) for duty as Command Judge Advocate.  
 
After completion of a seven-month combat deployment, he reported to Commander, Naval Air Force 
Atlantic in February 2007 for duty as Deputy Force Judge Advocate. In July 2008, he assumed duty as 
Executive Officer for Naval Legal Service Office Central in Pensacola, Florida, and then served as 
Commanding Officer of NLSO Central from March 2009 until July 2011. He served as Deputy 
Assistant Judge Advocate General for Legal Assistance (Division Director, Code 16) from August 
2011 through September 2013. He then served as the inaugural Deputy Chief of Staff for the Navy 
Victims' Legal Counsel Program from October 2013 until July 2015. He then served as the Staff Judge 
Advocate for Navy Region Mid-Atlantic in Norfolk, VA from July 2015 to August 2016. This was 
followed by a tour as the Division Director for the Navy-Marine Corps Appellate Defense Division 
(Code 45) in Washington, D.C. from August 2016 to January 2019. Prior to assuming his current 
duties, he served as the Commanding Officer of Defense Service Office North onboard the Washington 
Navy Yard from January 2019 to June 2021. 



 
Colonel Shannon Sherwin, Staff Judge Advocate, Air Education and Training Command, 
U.S. Air Force  
 
Colonel Shannon L. Sherwin is the Staff Judge Advocate, Headquarters Air Education and 
Training Command (AETC), Joint Base San Antonio-Randolph, TX.  AETC is responsible for the 
recruiting, training, and education of Air Force personnel.  The Office of the Staff Judge Advocate 
establishes policy oversight for 14 legal offices, including six general court-martial jurisdictions, 
which provide legal services to over 62,000 active duty, Reserve, and Guard personnel. 
Col Sherwin received a direct commission as an Air Force judge advocate in November 1997 and 
entered active duty in January 1998.  She has served as a headquarter director; an installation, 
deployed, and Numbered Air Force staff judge advocate; an installation and Major Command 
deputy staff judge advocate; legal advisor to the Combat Operations Division at the Combined Air 
and Space Operations Center and legal advisor to the 603rd Air and Space Operations Center.  She 
is admitted to practice law before the United States Supreme Court, United States Court of 
Appeals for the Armed Forces, and the Supreme Court of the State of Colorado. Prior to her 
current position, Col Sherwin was the Director and Chief Information Officer, Legal Information 
Services Directorate, Headquarters Air Force, Maxwell, Air Force Base Alabama. 
 
She received her Juris Doctor from the University of Denver College of Law and a Masters of 
Law, Military Law w/ International Law Specialty from TJAGLCS. 
 
Commander Kismet Wunder, Legal Services Command, U.S. Coast Guard  
 
Commander Kismet R. Wunder currently serves as the Executive Officer for the Legal Service 
Command in Norfolk, Virginia. He is responsible for the delivery of the full spectrum of legal 
services to more than 65 Mission Support Commands and military justice and court-martial 
support for the entire Coast Guard.  
 
Prior to this assignment, he served as the Deputy Staff Judge Advocate for the Ninth Coast 
Guard District in Cleveland, Ohio and was a collateral duty Military Judge. CDR Wunder’s prior 
Coast Guard tours include: Health, Safety and Work-Life (HSWL) Regional Practice Manager 
and the Base Cleveland HSWL Department Head from July 2012 to July 2016, Staff attorney for 
the Fifth Coast Guard District from July 2010 to July 2012, and in the Military Justice Division 
of the Maintenance and Logistics Command Atlantic/Legal Service Command from May 2008 to 
July 2010.  
 
Commander Wunder received his commission from the University of Dayton Army ROTC 
program in 1997. He earned his Juris Doctor from the Cleveland-Marshall College of Law in 
2000. He is licensed to practice law in the State of Ohio. He served on active duty as an Army 
Judge Advocate from 2001-2005 and is a veteran of Operations Enduring and Iraqi Freedom. In 
2005, Commander Wunder left military service and entered private practice, where his focus was 
business litigation, contract disputes, and employment law. In 2008, Commander Wunder joined 
the Coast Guard as a Direct Commission Lawyer.  
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DAC-IPAD Proposed Questions for SJA Panel Selection Panel 
 

Training 
 
1. What training do SJAs and convening authorities receive about the panel selection process? 
Who provides the training? Do Special and General Courts-Martial convening authorities receive 
the same training?  
 
2. Does a command member nominating potential panel members receive any training on the 
panel selection process? If so, please describe the training, who provides it, and when the 
training is provided. 
 
Consideration of race and gender in nominations and selections 
 
3. If an SJA or convening authority determines that a slate of members available for selection is 
racially imbalanced, what are the SJA/CA’s options to ensure the selected panel is drawn from a 
racially representative population of eligible members? 
 
4. What can an SJA do to ensure race and gender are factors for inclusion in the panel selection 
process?   
 
5. What can an SJA do to ensure race and gender factors are not excluding in the panel selection 
process? 
 
Standing Panels 
 
6. Does your Service have standing panels?  Why or why not?  If so, what is the typical length of 
time for a panel?  
 
Nominating potential panel members 
 
7. What criteria is used to develop the pool of potential panel members (geographic location, 
assignment, etc.)? Who establishes this criteria?  
 
8. Is a selective nomination process necessary in your Service? Why or why not?  
 
9. Could a random selection process from the designated pool of available members be used to 
develop panel member nominees? What are the likely effects of randomizing nominee selection?   
 
10. Who nominates potential panel members? Grade/position. 
 
11. Who generally provides legal advice to the command member(s) nominating potential panel 
members? What type of advice is provided?  
 
12. What information about a potential panel member is available to the command member(s) 
nominating potential panel members? 
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Convening Authority Panel Member Selection  
 
13. What advice does the SJA provide to the Convening Authority on selecting panel members, 
in addition to the selection memorandum?  
 
14. Are questionnaires completed by the panel nominees prior to CA selection? 
 
15. Does a CA review completed questionnaires before selecting panel members?  
 
Delegated Authority 
 
16. What authority is normally delegated to the SJA? Excusals, etc. 
 
17. What limitations, if any, are placed on the discretionary exercise of delegated authority? 
 
 
 
 
 



  

Information Paper 

UCMJ, Article 39 Sessions and Sidebars 

I. Current Practice 

Article 39, UCMJ,1 and Rule for Courts-Martial (RCM) 8032 describe the requirements and 
procedures for on-the-record court sessions called by the military judge either before the 
members are impaneled, or after the trial has begun, outside the presence of members (“Article 
39(a) sessions”). Article 39(a) sessions include motions and evidentiary hearings, arraignments, 
pleas, sentencing hearings, and other matters that may be performed by the military judge outside 
the presence of the members of the court. When an Article 39(a) session is called by the military 
judge, the panel members are excused from the courtroom. Article 39(b) and RCM 803 require 
such hearings to be conducted in the presence of the accused, the defense counsel, and the trial 
counsel and to be made a part of the record. 

Sidebar conferences, in contrast, are quiet discussions held between the judge and counsel 
outside the earshot of the jury, but without absenting the jury from the courtroom. The use of 
sidebar conferences is routine in civilian courts; however, they are prohibited by regulation in 
three of the five military Services—the Army, Air Force, and Coast Guard.3 These Services’ 
rules for practice specify that if matters should be discussed out of the presence of the court 
members, an Article 39(a) session must be used. The Navy and Marine Corps do not explicitly 
prohibit the use of sidebars in their rules for practice.4  

II. Historical Background 

While current court-martial practice does not typically involve the use of sidebar conferences, 
they were used routinely in the past, leading to litigation over the issue of whether such 
conferences should be recorded verbatim. In 1979, in United States v. Gray, the Court of 
Military Appeals held that “[n]ot every sidebar conference must be recorded verbatim, but one 
involving a ruling by the judge affecting rights of the accused at trial must be fully recorded if 
the transcript is to be verbatim.”5 In Gray, the court found that the omission of the transcript of a 
sidebar conversation between the military judge and counsel involving a ruling by the military 
judge was a substantial omission that rendered the record of trial non-verbatim within the 
meaning of Article 54, UCMJ. By contrast, in United States v. Richardson in 1972, the same 
court held that an unrecorded sidebar conference prior to sentencing arguments did not prejudice 
the accused when the military judge merely asked counsel whether they requested special and 
limiting instructions after findings.6  
 
III. Future Considerations 
 
Although research for this paper revealed no scholarship explaining why three Services prohibit 
sidebars in court-martial practice, it appears that the 1970s litigation and concern for potential 
omissions from a verbatim transcript may have been an impetus behind the prohibition of their 
use. The DAC-IPAD may want to consider whether this prohibition is still necessary, given the 
disruption Article 39(a) sessions often cause during trial. The Committee could consider matters 
appropriate for sidebars and require all sidebar conferences to be included in verbatim 
transcripts7 using advancements in technology used in civilian courts, such as audio-masking 
systems for jurors and sidebar microphone amplifiers for court reporters, to ensure sidebars are 
private and recorded accurately. 
 
 
 



  

1 Article 39, UCMJ. 

§839. Art. 39. Sessions 
(a) At any time after the service of charges which have been referred for trial to a court-martial 
composed of a military judge and members, the military judge may, subject to section 835 of this title 
(article 35), call the court into session without the presence of the members for the purpose of— 
(1) hearing and determining motions raising defenses or objections which are capable of determination 
without trial of the issues raised by a plea of not guilty; 
(2) hearing and ruling upon any matter which may be ruled upon by the military judge under this chapter, 
whether or not the matter is appropriate for later consideration or decision by the members of the court; 
(3) holding the arraignment and receiving the pleas of the accused; (4) conducting a sentencing 
proceeding and sentencing the accused; and sentencing the accused under section 853(b)(1) of this title 
(article 53(b)(1)); and 
(5) performing any other procedural function which may be performed by the military judge under this 
chapter or under rules prescribed pursuant to section 836 of this title (article 36) and which does not 
require the presence of the members of the court. 
(b) Proceedings under subsection (a) shall be conducted in the presence of the accused, the defense 
counsel, and the trial counsel and shall be made a part of the record. These proceedings may be 
conducted notwithstanding the number of members of the court and without regard to section 829 of 
this title (article 29). If authorized by regulations of the Secretary concerned, and if at least one defense 
counsel is physically in the presence of the accused, the presence required by this subsection may 
otherwise be established by audiovisual technology (such as video teleconferencing technology). 
[(c) – (d) omitted]. 
 

2 Manual for Courts-Martial (2019 ed.), Rule for Courts-Martial 803.  

Rule 803. Court-martial sessions without members under Article 39(a) 
A military judge who has been detailed to the court-martial may, under Article 39(a), after service of 
charges, call the court-martial into session without the presence of members. Such sessions may be 
held before and after assembly of the court-martial, and when authorized in these rules, after 
adjournment and before entry of the judgment in the record. All such sessions are a part of the trial and 
shall be conducted in the presence of the accused, defense counsel, and trial counsel, in accordance 
with R.C.M. 804 and 805, and shall be made a part of the record. 

3 Rules of Practice Before Army Courts-Martial (Feb. 1, 2022), Rule 19.7 (Sidebar Conferences) (“Sidebar 
conferences will not be used. If matters should be discussed out of the presence of the court members, counsel must 
request an Article 39(a) session.”); Uniform Rules of Practice Before Air Force Courts-Martial (2015), Rule 4.7 
(Sidebar Conferences) (“Sidebar conferences will not be used. If matters must be discussed outside the presence of 
court members, an Article 39(a) session will be used.”); Court Rules of Practice and Procedure Before Coast Guard 
Courts-Martial (Jan. 2019), Rule 19.7 (exact same as Army rule 19.7). 
4 See Uniform Rules of Practice Before Navy and Marine Corps Courts-Martial (Sept. 27, 2021). There is no 
reference to sidebars (use of or prohibition) in the Navy and Marine Corps Rules of Practice.  
5 7 M.J. 296 (C.M.A. 1979). The Court of Military Appeals was the predecessor court to the Court of Appeals for 
the Armed Forces. 
6 45 C.M.R. 157 (C.M.A. 1972). 
7 The 2016 edition of the Manual for Courts-Martial addressed the issue of sidebar conferences, stating that they 
should be recorded and included in verbatim transcripts. See Manual for Courts-Martial (2016 ed.), Rule for Courts-
Martial 808 (Discussion), Rule for Courts-Martial 1103 (Discussion). However, all references to sidebar conferences 
were deleted in the 2019 edition of the Manual. 

                                                            



Random Jury Selection 
 

I. U.S. Constitution (Article I, Section 8, Clause 141 and the Sixth Amendment2): 

Under its power to make rules for the government and regulation of the armed forces, Congress 
established the Uniform Code of Military Justice (UCMJ) a system of criminal law binding on 
all Service members that encompasses substantive laws, including punitive provisions, and 
provides military courts with specific rules and procedures, and an appeals process separate, for 
the most part, from civilian courts.3  

The Sixth Amendment guarantee of the right to a trial by an impartial jury, applicable in both state 
and federal court,4 has a two-part requirement for impartiality: (1) the jury must be selected from a 
jury panel or venire that represents a fair cross-section of the community5 (the fair cross-section 
requirement applies to the pool from which petit juries are chosen and not to the composition of 
the juries themselves),6 and (2) the jurors must be unbiased (willing to decide the case on the basis 
of the evidence presented).7 

II. Uniform Code of Military Justice  
 
Military members do not have a Sixth Amendment right to a trial by petit jury;8 however, jury 
selection and panel members’ conduct and actions during the court-martial are reviewed to 
ensure impartiality.9 Within the UCMJ, Congress created the statutory framework for trial by 
members and the process to select and detail members to such panels.10 

In part, UCMJ, Article 25(e)(2)11 states: “When convening a court-martial, the convening 
authority shall detail as members thereof such members of the armed forces as, in his opinion, 
are best qualified for the duty by reason of age, education, training, experience, length of service, 
and judicial temperament.” 
 
Although the Sixth Amendment language of “impartial jury” is not reflected in Article 25, the 
Rules for Courts-Martial (R.C.M.) address the issue of bias by providing for the examination / 
voir dire of the members at court-martial (R.C.M. 912(d))12 and allow for the removal of a 
member for cause in numerous scenarios (R.C.M. 912(f)(1)):13  
 

A member shall be excused for cause whenever it appears that the member:  
(M) Has formed or expressed a definite opinion as to the guilt or innocence of the 
accused as to any offense charged; and  
(N) Should not sit as a member in the interest of having the court-martial free 
from substantial doubt as to legality, fairness, and impartiality.14  

 
Article 25 and the R.C.M. do not require a “fair cross-section” of the community; however, the 
Court of Appeals for the Armed Forces (CAAF) held that an accused must be provided both a 
fair panel . . . and the appearance of a fair panel.15 Additionally, CAAF stated, “Congress and the 
President crafted few prohibitions on court-martial service to ensure maximum discretion to the 
convening authority in the selection process, while maintaining the basic fairness of the military 
justice system.”16  
 
 

 

 

 



 
III. Military Justice Review Group (MJRG) 

In its study of the UCMJ,17 the MJRG examined Article 25 and its relationship to federal civilian 
practice. For the jury venire to represent a fair cross-section of the local community where the 
court convenes, each federal district must “devise and implement a written plan for random 
selection of jurors that does not exclude potential jurors on the basis of race, color, religion, sex, 
national origin, or economic status.”18 For the military justice system, the MJRP stated: 

The military justice system must be able to operate in deployed and operational 
environments in which large numbers of potential court-members are engaged in 
vital national security activities. As a consequence, it has not been considered 
practicable to adopt the civilian random jury selection model for use in courts-
martial on a system-wide basis. Although court-martial panel members are not 
considered to be jurors under the Sixth Amendment, a well-developed body of case 
law addresses the need for assembled court members to be objective and impartial.19 

IV. Joint Service Committee on Military Justice (JSC) draft Executive Order (E.O.) 

In October 2022, the JSC’s draft E.O proposed various changes to the Manual for Courts-Martial, 
including changes to R.C.M. 503 “Detailing members, military judge, and counsel, and 
designating military magistrates”20 and R.C.M. 911 “Assembly of the court-martial” that are 
specific to the issue of random jury selection. 

The R.C.M. 503(a)(1)(C) proposed change requires the convening authority to: “provide a list of 
the detailed members to the military judge to randomize in accordance with R.C.M. 911.” 

The proposed amendment to R.C.M. 911 is as follows: 

R.C.M. 911. Randomization and assembly of the court-martial panel  
(a) Prior to assembly of the court-martial, at an open session of the court-martial, the 
military judge, or a designee thereof, shall randomly assign numbers to the members 
detailed by the convening authority.  
(b) The military judge shall determine, after accounting for any excusals by the 
convening authority or designee, how many members detailed by the convening authority 
must be present at the initial session for which members are required. The required 
number of members shall be present, according to the randomly assigned order 
determined in subparagraph (a) of this rule. The military judge may temporarily excuse 
any member who has been detailed but is not present.  
(c) At the initial session for which members are required, the military judge shall cause 
the members who are present to be sworn, account on the record for any members who 
are temporarily excused, and then announce assembly of the court-martial.  
(d) The military judge shall ensure any additional member is sworn at the first court 
session at which the member is present.  

V. Conclusion 

Although the proposed amendments introduce an element of randomization through the rules for 
courts-martial, they do not directly address the underlying member selection process. Unless the 
statutory language is changed, a convening authority will detail military members, who, in their 
opinion are best qualified for the duty by reason of age, education, training, experience, length of 
service, and judicial temperament without further restriction or explanation. 21 



1 The Congress shall have Power … To make Rules for the Government and Regulation of the land and naval Forces … 
2 In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of 
the State and district wherein the crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance 
of Counsel for his defence. 
3 10 USC §§ 801 et seq.  
4 Taylor v. Louisiana, 419 U.S. 522, 526–528 (1975). 
5 Id. at 530.  
6 Holland v. Illinois, 493 U.S. 474, 480–81 (1990).  
7 See id. 
8 Ex Parte Quirin, 317 U.S. 1, 39-40 (1942) (dicta). 
9 United States v. Lambert, 55 M.J. 293 (C.A.A.F. 2001). 
10 United States v. Witham, 47 M.J. 297, 301 (1997). 
11 10 U.S.C. § 825.  
12 R.C.M. 912(d) (Examination of members. The military judge may permit the parties to conduct examination of 
members or may personally conduct examination). 
13 R.C.M. 912 (f)(1) (Grounds. A member shall be excused for cause…) 
14 Id.  
15 United States v. Ward, 74 M.J. 225, 228 (C.A.A.F. 2015). 
16 United States v. Bartlett, 66 M.J. 426, 429 (C.A.A.F. 2008). 
17 Report of the Military Justice Review Group, Part I: UCMJ Recommendations, Military Justice Review Group  
(Dec. 22, 2015). 
18 Id. at 253. 
19 Id. at 253-54 (citations omitted). 
20 (aa) R.C.M. 503 is amended as follows:  

(a) Members.  
(1) In general. The convening authority shall – 
(A) detail qualified persons as members for courts-martial in accordance with the criteria described in Article 
25, UCMJ; 
(B) state whether the military judge is –  
(i) authorized to impanel a specified number of alternate members; or 
(ii) authorized to impanel alternate members only if, after the exercise of all challenges, excess members 
remain; and 
(C) provide a list of the detailed members to the military judge to randomize in accordance with R.C.M. 911.  

21 See generally United States v. Bartee, 76 M.J. 141 (C.A.A.F. 2017) (consideration of Article 25 criteria by the 
convening authority may overcome appearance of improprieties); United States v. Bess, 80 M.J. 1 (C.A.A.F. 2020) 
(fact that a court-martial panel fails to include minority representation violates neither Fifth Amendment nor the 
prohibition against unlawful command influence.); United States v. Riesbeck, 77 M.J. 154 (C.A.A.F 2018) (where 
selection of members on an impermissible basis is raised by the evidence, absent affirmative evidence of benign 
intent … the ready inference and legal consequence is [of] unlawful command influence.). 
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UNCLASSIFIED 
D-1 

 

Copy __ of __ copies 
XX  Division 

Fort XXX, XX 
 
 
OPORD 22-XX (Courts-Martial Panel Member Selection) (U). 
 
(U) References: None 
 
Time Zone Used Throughout the OPORD: QUEBEC (Local). 
  
(U) Task Organization: No change. 
 
1. (U) SITUATION. New court-martial panel members must be selected on an 
annual basis or as needed.  In accordance with Article 25, Uniform Code of 
Military Justice, (UMCJ), nominees will be personnel “best qualified” by reason of 
age, education, training, experience, length of service, and judicial temperament. 
 
2. (U) MISSION. All subordinate and tenant commanders submit nominees for 
consideration by the Commanding General of XX Division required in ANNEX A. 
All nominees must be screened IAW criteria in Article 25, UCMJ, prior to 
submission to the XXX OSJA NLT 26 1600 August 2022 to the XX Division Staff 
Judge Advocate POC. 
 
3. (U) EXECUTION.  
 

a. (U) Commander’s Intent. Nominate prospective courts-martial panel 
members and screen them IAW the criteria in Article 25, UCMJ, and my 
instructions in Annex A. 

 
b. (U) Concept of Operations. No change. 

 
c. (U) Tasks to Subordinate Units.  

 
(1) (U) 1 BCT, 2 BCT, CAB, DSB, DIVARTY, and HHBN. 
 

(a) (U) Identify and recommend nominees IAW Article 25 criteria and 
ANNEX A. 

 
Submit a list of nominees using Annex D, with SRBs for each nominee, and 
certifying memorandum (Annex B) to POC NLT 26 1600 August 2022. 

 
d. (U) Tasks to Staff. 
 

(1) (U) Office of the Staff Judge Advocate (SJA). 
 



(a) (U) Receive and compile all nominees for final selection NLT 26 
1600 August 2022. 

 
     (2) (U) G-1 
      
     (a) (U) Provide an AAA-162 (Alpha Roster) to POC NLT 26 1600 
August 2022.  Alpha Roster will reflect manning as of 1 August 2022. 
 
e. (U) Tasks to Garrison Command. 
 

(1) (U) USAG. 
 

(a) (U) Identify and recommend nominees based on Article 25 Criteria 
and IAW ANNEX A.  Submit a list of nominees using Annex D, color SRBs for 
each nominee, and certifying memorandum (Annex B), to POC NLT 26 1600 
August 2022. 

 
f. (U) Tasks to Tenant Units. 
 

(1) (U) MEDDAC, DENTAC 
 

(a) (U) Identify and recommend nominees based on Article 25 Criteria 
and IAW ANNEX A.  Submit a list of nominees using Annex D, color SRBs for 
each nominee, and certifying memorandum (Annex B), to POC NLT 26 1600 
August 2022. 
 

g.  (U) Coordinating Instructions. 
 

(1) (U) List the identified personnel in the spreadsheet enclosed in ANNEX 
D.  Font will be size 10, Arial, and using all capital letters.  The unit need only be 
specified to BCT level with no spaces.  Personnel will be listed in date of rank 
order, highest ranking first.   

 
(2) (U) Nominees must not be scheduled to deploy, PCS, ETS, REFRAD, 

retire or otherwise depart the command or the Fort XXXXXX area for at least six 
months from the date of nomination. 

 
(3) (U) Commanders must include nominees who are currently deployed 

but will redeploy prior to 1 December 2021and are not barred from nomination, 
IAW paragraph 3(g)(2). 

 
(4) (U) Each commander will sign a memo stating whether he or she met 

the qualitative and quantitative requirements of this order and if not, the reason 
why the commander could not comply.  Sample memorandum is included at 
Annex C. 

 
(5) (U) Include a digital copy of each nominee’s SRB.   



 
(6) (U) All nominees will be submitted through the unit’s servicing legal 

office to the XX Division Office of the Staff Judge Advocate POC.  
 
4. (U) SUSTAINMENT. No change. 
 
5. (U) COMMAND AND SIGNAL.   

 
a. (U) POC for this FRAGO is Senior Military Justice Operations NCO, at 

NIPR: XXXXXX@mail.mil or SSG XXXXX, at NIPR XXXXX.mil@mail.mil.  
 
b. (U) In the event a tasking suspense detailed in this OPORD is not met, it is 

this POC’s responsibility to contact one the following: 
 
(1)  MSE G3, Current Operations, Operations Specialist, Mr. XXXX at 

NIPR XXXXXXX.civ@mail.mil or DSN: xxx-xxxx. 
 
(2)  MSE G3, Current Operations, Tasking Analyst, Mr. XXXXX at NIPR: 

XXXXXXX.civ@mail.mil or DSN: xxx-xxxx. 
 
 

ACKNOWLEDGE: 
 
 

 
 
XXXXX MG 

           COMMANDING 
OFFICIAL: 
 
 
XXXXX, COL 
G3 
 
 
ANNEXES: 

A- Courts-Martial Panel Selection Memo 
B- Sample Memo All Personnel Met 
C- Sample Memo All Personnel Not Met 
D- Spreadsheet 

 
DISTRIBUTION: 
CDR, 1 BCT  
CDR, 2 BCT 
CDR, CAB  
CDR, DSB 
CDR, DIVARTY 

mailto:XXXXXX@mail.mil
mailto:XXXXX.mil@mail.mil
mailto:XXXXXXX.civ@mail.mil
mailto:XXXXXXX.civ@mail.mil


CDR, MEDDAC 
CDR, DENTAC 
CDR, GARRISON 
CDR, HHB 



 
 DEPARTMENT OF THE ARMY 

HEADQUARTERS, FORT XXXXX 
FORT XXXXX 

 
 
 
AFXX-SC 
 
 
MEMORANDUM FOR SEE DISTRIBUTION 
 
SUBJECT:  Courts-Martial Panel Selection 
 
 
1.  I will soon be selecting primary and alternate members for Special and General 
Courts-Martial panel duties. Submit your nominees, reviewed personally by you, to this 
Headquarters, through the Office of the Staff Judge Advocate, Military Justice Division, 
no later than 26 1600 August 2022. 
 
2.  In accordance with Article 25, Uniform Code of Military Justice, nominees will be 
personnel "best qualified" by reason of age, education, training, experience, length of 
service, and judicial temperament. 
 
3.  Commanders will provide the nominations as follows (please note that all officers in 
the grades of 0-6 and 0-5, and noncommissioned officers in the grade E-9, will be 
nominated): 
 
Unit 06 05 04 03 02- 

01 
CW5- 
WO1 

E9 E8 E7- 
E6 

E5- 
E1 

1ST BCT All All 4 8 6 4 All 6 6 3 
2D BCT All All 4 8 6 4 All 6 6 3 
DSB All All 4 8 6 4 All 6 6 3 
HHBN All All 4 4 2 2 All 6 6 3 
CAB All All 4 8 6 10 All 6 6 3 
USAG  All All 1 1 1 0 All 1 1 3 
MEDDAC All All 3 2 2 1 All 3 3 3 
DENTAC All All 1 2 1 1 All 1 1 3 
DIVARTY All All 1 2 1 1 All 1 1 3 
   
4.  If the requested number of personnel are not provided, submit a memorandum 
justifying the reason for the deficiency. The memorandum should accompany the list of 
nominated personnel provided. 
 
5.  Nominees must not be scheduled to deploy, PCS, ETS, REFRAD, retire, or 
otherwise depart this command or the Fort XXXX area for at least twelve (12) 
months from the date of nomination. 
 
6.  IMPORTANT NOTE: Officers whose basic branch is MC, DC, VC, CH, JA, or 
who are detailed as IGs are no longer disqualified from this duty. Your nominations 
should not be limited by branch, corps, or occupational specialty. 
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7.  All nominations will be accompanied by a copy of the ORB for officers and the 
ERB for enlisted Soldiers. Your list of nominees must include the social security 
number, unit address, two letter basic branch abbreviation for officers, MOS code 
for enlisted Soldiers, date of rank, duty position, telephone number, ETS/PCS 
date of each nominee, as well as any other date the nominee may be scheduled to 
depart from Fort XXX. Submit your nominations to the OSJA, Military Justice 
Division, NLT 26 1100 August 2022. Submit a copy of one ORB or ERB for each 
nominee. 
 
8.  POC for this action is MSG XXXXXX, Senior Military Justice Operations NCO, at 
(315) 772-XXXX or XXXXXXX.mil@mail.mil, or SSG XXXXX, Senior Litigation NCO, at 
315-772-XXXX or XXXXXXX.mil@mail.mil.  
     
    
 
 
 XXXXXXXXXXXXXXXXX 
 Major General, USA 
 Commanding 
 
DISTRIBUTION:  
SJA 
CDR, 1ST BCT 
CDR, 2D BCT 
CDR, DSB 
CDR, HHBN 
CDR, CAB 
CDR, USAG  
CDR, MEDDAC 
CDR, DENTAC 
CDR, DIVARTY 

mailto:XXXXXXX.mil@mail.mil
mailto:XXXXXXX.mil@mail.mil


 
 DEPARTMENT OF THE ARMY 

LETTERHEAD  
FORT XXXXXXXXX 

 
 
 
OFFICE-SYMBOL 
 
 
MEMORANDUM FOR Commander, Fort XXXX, Fort XXXXX,  
 
SUBJECT:  Courts-Martial Panel Selection 
 
 
1.  I have personally selected the attached courts-martial panel member nominees.  I 
have selected these nominees using the criteria outlined in Article 25 of the Uniform 
Code of Military Justice.  They are best qualified for panel duty by reason of age, 
education, training, experience, length of service, and judicial temperament.   
 
2.  Point of contact for this memorandum is the undersigned at DSN 772-xxxx.   
     
    
 
 
 Encl            SIGNATURE BLOCK 
 COL, IN 
 Commanding 
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MEMORANDUM FOR Commander, Fort XXXX,  
 
SUBJECT:  Courts-Martial Panel Selection  
 
 
1.  I have personally selected the attached courts-martial panel member nominees.  I 
have selected these nominees using the criteria outlined in Article 25 of the Uniform 
Code of Military Justice.  They are best qualified for panel duty by reason of age, 
education, training, experience, length of service, and judicial temperament.   
 
2.  Due to the unavailability of personnel, nominees have not been provided in the 
grades listed below.  For the reasons given, I request that this command not be required 
to provide nominees in the specified grades.     
 
 a.  O-5.  The only two persons of this grade assigned to my command are both 
scheduled to PCS in the summer. 
 
 b.  O-4.  There is currently only one person of this grade assigned to my command 
and he has been nominated.   
 
3.  Point of contact for this memorandum is the undersigned at DSN 772-1234.    
     
   

 
 
Encl            SIGNATURE BLOCK 
 COL, IN 
 Commanding 
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MEMORANDUM FOR Commander, Headquarters, XXXXXXX Division and Fort XXXX 
 
SUBJECT:  SAMPLE - Selection and Detailing of Courts-Martial Panel Members for 
Cases Referred on or After 1 January 2019 [one panel for GCM and one for SPCM; with 
substitutes (so panel lasts one year); no alternates authorized] 
 
 
1.  It is necessary to select new court-martial panel members for cases referred on or 
after 1 January 2019.  The current court-martial panels have been sitting since DATE.  I 
recommend that you detail one new court-martial panel for special courts-martial and 
another for general courts-martial.   
 
2.  In accordance with Article 25(e)(2), Uniform Code of Military Justice (UCMJ), and 
R.C.M. 502(a)(1), you must detail those persons who are best qualified for this duty by 
reason of age, education, training, experience, length of service, and judicial 
temperament.  Race, rank, gender, duty position, or any other factor may not be used to 
exclude otherwise qualified persons for court-martial membership. 
 
 a.  Enclosed for your review is a list of nominees for court-martial duty, submitted by 
the subordinate commanders, along with nominee Officer and Enlisted Record Briefs. 
 
 b.  You are not limited to the names appearing on the list of nominees.  A roster of 
all available personnel assigned to your GCMCA is attached for your consideration.  
You may detail anyone assigned to your command who meets the Article 25, UCMJ, 
criteria.   
 
 c.  All personnel on the list of nominees and within your command should be 
considered in light of the above Article 25(d)(2), UCMJ, factors and those factors only.  
You may detail to the new court-martial panels any or all of those personnel that you 
personally selected to serve on the current court-martial panels. 
 
3.  Panel configuration. 
 
 a.  General.  The members you select will be detailed on orders for courts-martial 
duty until they are permanently excused or until you select a new court-martial panel. I 
recommend that you select substitute members who may be detailed in place of 
members who are temporarily or permanently excused from service.  Under recent 
changes to the UCMJ, any Soldier may serve on the court-martial panel of any other 
Soldier, subject only to the requirement, when it can be avoided, that no Soldier will be 
tried by a panel member junior to them.  I recommend that the new "default" panel be 
composed of at least one-third enlisted members, recognizing that the majority of court-
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martial cases involve an enlisted accused, and a significant number of those cases 
involve an election of at least one-third enlisted members.  
 
 b.  Panel selection.   
 
  (1)  Selection of officer members.  I recommend that you select 22 officer 
members to serve on courts-martial by placing your initials beside their names in the 
column marked "Officer Members."     
 
  (2)  Selection of enlisted members.  I recommend that you select 22 enlisted 
members by placing your initials beside their names in the column marked "Enlisted 
Members."   
 
 c. The members you select will be ordered by seniority as shown on the panel 
selection documents, by date of rank, for the purpose of detailing them as indicated 
below.  I recommend you detail the members you select as follows: 
 
  (1)  detail the first six available officers and the first eight available enlisted 
members to general courts-martial where the enlisted accused does not make an 
election pursuant to Article 25(c)(2)(A) (this panel must have at least one-third enlisted 
members if the accused makes an election pursuant to Article 25(c)(2)(B)); 
 
  (2)  detail the first 14 available officers to general courts-martial in which the 
accused is either an officer or an enlisted member has elected trial by a court-martial 
composed of all officer members pursuant to Article 25(c)(2)(A); 
 
  (3)  detail the first five available officers and the first five available enlisted 
members to special courts-martial where an enlisted accused does not make an 
election pursuant to Article 25(c)(2)(A) (this panel must have at least one-third enlisted 
members if the accused make an election pursuant to Article 25(c)(2)(B)); 
 
  (4)  detail the first ten available officers to special courts-martial in which the 
accused is either an officer or an enlisted member who has elected trial by a court-
martial composed of all officer members pursuant to Article 25(c)(2)(A); and 
 
  (5)  designate all other panel members selected for court-martial duty but not 
detailed under this paragraph to serve as substitute members for any court-martial 
referred to the panel concerned. 
 
4.  Substitution of members prior to assembly.  I recommend you adopt the following 
procedures for excusal and replacement of members prior to assembly: 
 
 a.  Excusal authority.  Prior to assembly, you may excuse any member, with or 
without cause. 
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 b.  Replacement of members excused prior to assembly.  A member excused prior 
to assembly will be replaced for the period of the excusal by the next available 
substitute member in the order shown on the convening order, except that, in all cases, 
excused officer members will be replaced with officer member substitutes, and excused 
enlisted members will be replaced with enlisted member substitutes.   
 
 c.  Panel exhaustion.  If there are insufficient available substitute members to 
replace an excused member, then the panel nomination and selection process 
described in this memorandum will be repeated.   
 
 d.  Delegation of excusal authority.  I recommend that you delegate to the staff judge 
advocate (SJA), or the acting SJA, in the SJA’s absence, the authority to excuse 
individual members from a court-martial prior to assembly, without cause shown, 
pursuant to R.C.M. 505(c)(1)(B).  This authority shall be limited so that no more than 
one-third of the total members detailed to a particular court-martial may be excused 
pursuant to this delegation. 
 
 e.  Automatic excusal criteria.  I recommend that members meeting one or more of 
the below criteria be excused automatically from a court-martial, without any further 
action by you, if, prior to assembly, it has been determined that: 
 
  (1)  the member is a witness in the case;  
 
  (2)  the member has acted as accuser or has forwarded, investigated, or made a 
recommendation as to the disposition of the accused’s case; or 
 
  (3) the member does not outrank the accused.  
 
5. Alternate and substitute members.  Alternate members have the same duties as 
members; however, an alternate member shall not vote or participate in deliberations on 
findings or sentencing unless the alternate member has become a member by replacing 
a member who was excused after impanelment.  If you authorize alternate members, 
they will be determined and impaneled according to the rules for courts-martial and this 
advice.  A general court-martial may lose two members after impanelment without 
requiring new (or alternate) members.  A special court-martial must maintain the 
required four members both at and after impanelment.  
 
 a.  I recommend that you state in the convening order that alternates are not 
authorized.  
 
 b.  If insufficient members remain after challenges to satisfy the numerical 
requirements as set forth in R.C.M. 501, I recommend that substitute members be 
detailed automatically in accordance with paragraph 6 below. 
 
6.  Automatic replacement procedures after assembly and challenges, and before 
impanelment. 
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 a.  In general courts-martial in which the accused has elected trial by a court-martial 
composed of all officer members, if the number of members falls below eight, the next 
available officer members by seniority will be detailed to increase the total number of 
members to 12. 
 
 b.  In all other general courts-martial, if the number of members falls below eight, the 
next available enlisted members by seniority will be detailed to increase the total 
number of members to 12. 
 
 c.  In special courts-martial in which the accused has elected trial by a court-martial 
composed of all officer members, if, after challenges, the number of members falls 
below four, the next available officer members by seniority will be detailed to increase 
the total number of members to eight. 
 
 d.  In all other special courts-martial with members, if the number of members falls 
below four, the next available enlisted members by seniority will be detailed to increase 
the total number of members to eight. 
 
7.  Automatic replacement procedures after impanelment.  If, after impanelment, the 
excusal of any member(s) results in less than the number of members required under 
the Rules for Courts-Martial for the type of court-martial involved, then I recommend that 
the procedures in paragraph 6 above shall apply.  
 
8.  Issuance of court-martial convening orders. 
 
 a.  I recommend that you issue court-martial convening orders (CMCO) that detail 
members you selected for court-martial duty as follows:            
 
  (1)  the new CMCO 1 will detail members for general courts-martial and will list 
substitute members for automatic detailing in accordance with paragraphs 6 and 7, 
above; 
 
  (2)  the new CMCO 2 will detail members for special courts-martial and will list 
substitute members for automatic detailing in accordance with paragraphs 6 and 7, 
above. 
 
 b.  For all cases referred on or after 1 January 2019, I recommend that you refer 
general courts-martial cases to the court-martial created by CMCO 1 and special courts-
martial cases to the court-martial created by CMCO 2. 
 
 c.  I recommend that both panels serve from the date of this memorandum until you 
or your successor select new court-martial panels.   
 
9.  The point of contact is the undersigned.  
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5 encls                                                            XXXXXXXXXXX 
1.  Panel Nominee Selection Sheet                  COL,  JA 
2.  Panel Nominee ORB/ERBs                        Staff Judge Advocate 
3.  Notification Memo to Panel Members 
4.  AAA-162 Duty Roster (electronic) 
5.  FRAGO – Panel Nominations 
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DIRECTION OF THE CONVENING AUTHORITY: 
 
1.  The recommendations of the Staff Judge Advocate are (approved) / (disapproved). 
 
2.  My selections are noted on Enclosure 1.  
 

 
 

 
    XXXXXXXXXXXXXX 
    Major General, USA   
    Commanding 
 



DEPARTMENT OF THE ARMY 
HEADQUARTERS, XXXXXXX DIVISION AND FORT XXXXXXXXX 

FORT XXXXX 
 

 
 
 
  

AFXX-CG     
 
 
MEMORANDUM FOR Courts-Martial Panel Members 
 
SUBJECT:  Duties of Courts-Martial Members 
 
 
1. I have personally selected you to be a primary or substitute courts-martial panel 
member based on my determination that you are the best qualified by reason of age, 
education, training, experience, length of service, and judicial temperament.  
 
2. Your selection for this duty is an honor and is of the utmost importance to the fair 
administration of military justice. This duty takes precedence over all other duties, to 
include TDY and exercises, unless I specifically excuse you. 
 
3. Neither you nor your chain of command may schedule absences that would conflict 
with your courts-martial duty. Only I, or the Acting Commander in my absence, may 
excuse members from courts-martial duty.   
 
4. The Office of the Staff Judge Advocate, Military Justice Division, will give you as 
much notice as possible regarding the date, time, place, and uniform when your service 
is required. However, due to the nature of judicial proceedings, last minute changes 
often occur which may necessitate your service on very short notice. Courts-martial may 
convene early, beyond duty hours, and when necessary, extend into weekends and 
holidays. I expect members to be patient, flexible, and understanding when such 
circumstances arise.   
 
5.  Excusals. As stated above, this duty takes precedence over all duties, including field 
duty, TDY, leave, and pass. Thus, when informed that your service as a panel member 
is required, I expect you to be available.   
 
     a. Requests for excusal from duty will only be approved if you have demonstrated 
good cause for the excusal. I am providing you this information now so that you can, to 
the extent possible, plan any absence (e.g., pass, leave, training exercises, temporary 
duty, etc.) around your service as a courts-martial panel member.  
 
     b. You are required to send all requests for excusal in memorandum format, by the 
suspense dates you will be provided, to the Military Justice Division, attention Mrs. 
XXXXXXXXX, at XXXXXXXXXX.civ@army.mil. It is your sole responsibility as a courts-
martial panel member to submit excusal requests in a timely manner.  
 



AFBL-CG    
SUBJECT:  Duties of Courts-Martial Members 
 
 

2 

 

     c. All excusal requests MUST be accompanied by supporting documentation (e.g., 
leave form, orders, etc.). Failure to submit supporting documentation, or to submit 
requests by the required time, may result in my automatic denial of your request.    
 

d. You are required to be present at the time and place of which you have 
been notified until such a time you are properly excused in writing from duty by me, the 
Acting Commander, or the Military Judge.  
 
6. Verification. Upon receiving a copy of this memorandum, you must contact Mrs. 
XXXXX via email to acknowledge receipt of this notification and duty. Members of this 
panel are personally accountable and obligated to keep the Military Justice Division 
abreast of your duty status during the duration of your term of service.   
 
7. Any questions regarding your duties as a court-martial panel member should be 
directed to Major XXXXXXXXX, Chief, Military Justice, at (XXX) XXX-XXXX. 
 
8. I hope that you will find this duty professionally and personally rewarding. 
 
 
 
  
 XXXXXXXXXXXXXXXXXXX 
 Major General, USA 
 Commanding 
 



 
DEPARTMENT OF THE ARMY 

HEADQUARTERS, XXXXXXX DIVISION AND FORT XXXXX 
 
 
 

   
 
AFVB-XY-Z                                            1 September 2022 
 
 
MEMORANDUM FOR Office of the Staff Judge Advocate, Fort XXXXXX  
 
SUBJECT:  Excusal Request - Court-Martial Duty  
 
 
1.  This is a request for excusal from court-martial duty: 
 

Name:  LTC John Doe  
 
Unit:  HHC, X Bn, Y Regt 
 
Reason for request:  TDY to MCAS Miramar, CA.  Squadron Commanders are 
required by Department of Army to attend the Senior Leader Training and 
Development on advanced pilot training programs and upcoming changes to 
aircraft OPTEMPO.   Use or lose leave. 
 
Date(s) of excusal:  5-10 OCT 2017 (TDY)           
            15-29 NOV 2017 (Use or lose leave) 

 
2.  Point of Contact is the undersigned at 915-744-1234. 
 
 
 
 
 JOE DOE 
 COL, AV 
   Commanding 

 



DEPARTMENT OF THE ARMY 
HEADQUARTERS, XXXXXX DIVISION AND FORT XXXXXX 
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MEMORANDUM FOR RECORD 
 
SUBJECT:  Request for Temporary Excusal from Court-Martial Duty 
 
 
1.  The following requests for temporary excusal from court-martial duty pertaining to 
the below-listed individuals are approved unless otherwise indicated. 
 

NAME DATE/CASE REASON(S) DISAPPROVE 
1 COL DOE, John 25-28 Oct 2022 

 
 
 
 

TDY 18 Sep-11 
Nov 22 

 

2 COL ROE, Jane 25-28 Oct 2022 
 
 
 
 

Leave 28 Oct 22  

 
2.  The point of contact for this action is MAJ XXXXXXXXXXX, Chief, Military Justice, at 
(XXX) XXX-XXXX. 
 
 
 
 

XXXXXXXXXXXXX 
Major General, USA 

 Commanding 



Court-Martial Convening Order X was the last of the series for 2018 

DEPARTMENT OF THE ARMY 
GCMCA 

 
 
COURT-MARTIAL CONVENING ORDER    1 January 2019 
 NUMBER 1 
 
A general court-martial is hereby convened by this order. The following primary 
members are permanently detailed to this court-martial.  No alternate members are 
authorized. 
 
COL XXXXXXXXXXX, 3rd Combat Aviation Brigade 
COL XXXXXXXXXXX, USAG 
COL XXXXXXXXXXX, 1st Brigade 
LTC XXXXXXXXXXX, 54th Infantry Division 
MAJ XXXXXXXXXXX, 42nd Fires Brigade 
CPT XXXXXXXXXXX, USAG 
CSM XXXXXXXXXXX, 42nd Fires Brigade 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
CSM XXXXXXXXXXX, 3rd Brigade 
CSM XXXXXXXXXXX, MEDDAC 
CSM XXXXXXXXXXX, 54th Infantry Division 
1SG XXXXXXXXXXX, 2nd Brigade 
1SG XXXXXXXXXXX, DENTAC 
 
In the event the accused is an officer, or an enlisted accused submits a request 
pursuant to Article 25(c)(2)(A), UCMJ, the court will be composed of the following officer 
members.  No alternate members are authorized. 
 
COL XXXXXXXXXXX, 3rd Combat Aviation Brigade 
COL XXXXXXXXXXX, USAG 
COL XXXXXXXXXXX, 1st Brigade 
LTC XXXXXXXXXXX, 54th Infantry Division 
LTC XXXXXXXXXXX, 3rd Brigade 
LTC XXXXXXXXXXX, DENTAC 
LTC XXXXXXXXXXX, 1st Brigade 
LTC XXXXXXXXXXX, 54th Infantry Division 
MAJ XXXXXXXXXXX, 2nd Brigade 
MAJ XXXXXXXXXXX 3rd Brigade 
MAJ XXXXXXXXXXX, 603rd Training Division 
MAJ XXXXXXXXXXX, 42nd Fires Brigade 
MAJ XXXXXXXXXXX, USAG 
CPT XXXXXXXXXXX, USAG 
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The following members will serve as substitutes in the order they are listed here 
(officers will replace officers, and enlisted will replace enlisted) when any of the 
members listed above are temporarily or permanently excused. 
 
COL XXXXXXXXXXX, 42nd Fires Brigade 
COL XXXXXXXXXXX, 3rd Brigade 
LTC XXXXXXXXXXX, USAG 
LTC XXXXXXXXXXX, 3rd Combat Aviation Brigade 
MAJ XXXXXXXXXXX, 54th Infantry Division 
MAJ XXXXXXXXXXX, MEDDAC 
MAJ XXXXXXXXXXX, 3rd Brigade 
MAJ XXXXXXXXXXX, USAG 
CSM XXXXXXXXXXX, DENTAC 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
CSM XXXXXXXXXXX, 42nd Fires Brigade 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
1SG XXXXXXXXXXX, 2nd Brigade 
1SG XXXXXXXXXXX, 4th Brigade 
1SG XXXXXXXXXXX, 54th Infantry Division 
1SG XXXXXXXXXXX, DENTAC 
MSG XXXXXXXXXXX, 54th Infantry Division 
MSG XXXXXXXXXXX, MEDDAC 
MSG XXXXXXXXXXX, 3rd Brigade 
SFC XXXXXXXXXXX, 3rd Combat Aviation Brigade 
SFC XXXXXXXXXXX, 3rd Combat Aviation Brigade 
SFC XXXXXXXXXXX, 42nd Fires Brigade 
 
BY COMMAND OF MAJOR GENERAL GCMCA: 
 
 
 
 
DISTRIBUTION: FNAME MI LNAME 
1-MJ, TC, DC, Accused    MSG, USA 
1-Ea Indiv Concerned Chief Paralegal NCO 
1-Rec Set  
 
 



Court-Martial Convening Order X was the last of the series for 2018 

DEPARTMENT OF THE ARMY 
GCMCA 

 
 
COURT-MARTIAL CONVENING ORDER    1 January 2019 
 NUMBER 2 
 
A special court-martial is hereby convened by this order.  The following primary 
members are permanently detailed to this court-martial.  No alternate members are 
authorized. 
 
COL XXXXXXXXXXX, 3rd Combat Aviation Brigade 
COL XXXXXXXXXXX, USAG 
COL XXXXXXXXXXX, 1st Brigade 
LTC XXXXXXXXXXX 54th Infantry Division 
MAJ XXXXXXXXXXX, 42nd Fires Brigade 
CSM XXXXXXXXXXX, 42nd Fires Brigade 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
CSM XXXXXXXXXXX, 3rd Brigade 
CSM XXXXXXXXXXX, MEDDAC 
 
In the event the accused is an officer, or an enlisted accused submits a request 
pursuant to Article 25(c)(2)(A), UCMJ, the court will be composed of the following officer 
members.  No alternate members are authorized. 
 
COL XXXXXXXXXXX, 3rd Combat Aviation Brigade 
COL XXXXXXXXXXX, USAG 
COL XXXXXXXXXXX, 1st Brigade 
LTC XXXXXXXXXXX, 54th Infantry Division 
LTC XXXXXXXXXXX, 3rd Brigade 
LTC XXXXXXXXXXX, DENTAC 
LTC XXXXXXXXXXX, 1st Brigade 
LTC XXXXXXXXXXX, 54th Infantry Division 
MAJ XXXXXXXXXXX, 2nd Brigade 
MAJ XXXXXXXXXXX, 3rd Brigade 
 
  



 
CONTINUATION SHEET:  Court Martial Convening Order #2, dated 1 January 2019, 
Headquarters, GCMCA 
 
 

2 

The following members will serve as substitutes in the order they are listed here 
(officers will replace officers, and enlisted will replace enlisted) when any of the 
members listed above are temporarily or permanently excused. 
 
COL XXXXXXXXXXX, 42nd Fires Brigade 
COL XXXXXXXXXXX, 3rd Brigade 
LTC XXXXXXXXXXX, USAG 
LTC XXXXXXXXXXX, 3rd Combat Aviation Brigade 
MAJ XXXXXXXXXXX, 54th Infantry Division 
MAJ XXXXXXXXXXX, MEDDAC 
MAJ XXXXXXXXXXX, 3rd Brigade 
MAJ XXXXXXXXXXX, USAG 
CSM XXXXXXXXXXX, DENTAC 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
CSM XXXXXXXXXXX, 42nd Fires Brigade 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
1SG XXXXXXXXXXX, 2nd Brigade 
1SG XXXXXXXXXXX, 4th Brigade 
1SG XXXXXXXXXXX, 54th Infantry Division 
 
BY COMMAND OF MAJOR GENERAL GCMCA: 
 
 
 
 
DISTRIBUTION: FNAME MI LNAME 
1-MJ, TC, DC, Accused    MSG, USA 
1-Ea Indiv Concerned Chief Paralegal NCO 
1-Rec Set 



DEPARTMENT OF THE ARMY 
HEADQUARTERS, XXXXXXX  

XXXXXXXXXXXX 
XXXXXXXXXXX, XXXXXXXXXX 

 
 

 
COURT-MARTIAL CONVENING ORDER                                     XX October 2022 
NUMBER                                               XX 
 
The following members are detailed to the general court-martial convened by Court-
Martial Convening Order (CMCO) Number XX, this headquarters, dated XX August 
2022, as amended by CMCO Number XX, dated XX October 2022, for the case of 
United States v. Staff Sergeant XXXXXXXXXXX only, scheduled to be assembled XXX 
November 2022: 
 
1LT XXXXXXXXXXXXX, 1BCT 
MSG XXXXXXXXXXX, Garrison 
 
VICE: 
 
LTC XXXXXXXXXXXX, 2BCT 
MSG XXXXXXXXXXXX, CAB 
 
BY COMMAND OF MAJOR GENERAL XXXXXXXXXXX: 
 
 
 
 
DISTRIBUTION: XXXXXXXXXXXXXXX 
Each Record of Trial (1)                              MSG, USA 
Record Set (1)                                           Senior Military Justice Operations NCO 



DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS (GCMCA) (MAJCOM/FLDCOM) 
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(DATE) 

MEMORANDUM FOR  (GCMCA) 

FROM:  (SJA) 

SUBJECT:  SAMPLE - Pretrial Advice—U.S. v. (MEMBER), (UNIT) 

1. (MEMBER), (UNIT), was charged with (X) charge and (X) specification(s) of (offense) in
violation of Article (X), Uniform Code of Military Justice (UCMJ).  The charge was preferred on
(DATE).  The preliminary hearing under Article 32, UCMJ, was held on (DATE) (Attachment
2).  On (DATE), the Preliminary Hearing Officer (PHO) submitted his report.  The PHO found
probable cause to believe the accused committed the charge and its specification(s) and
recommended trial by General Court-Martial.  On (DATE), the (SPCMCA) forwarded the charge
and its specifications with a recommendation for trial by General Court-Martial (GCM).

2. Pursuant to R.C.M. 406 and Article 34, UCMJ, I provide you the following advice:

a. The charge and specifications each allege offenses under the UCMJ.

b. There is probable cause to believe the accused committed the offenses in the charge and
specifications. 

c. The accused is on active duty in the United States Air Force and was on active duty at the
time of the alleged offenses.  I am satisfied a court-martial would have jurisdiction over the 
accused and over the charge and its specifications.  

3. I recommend you refer the charge and specifications to trial by GCM.

4. If you determine referral to trial by GCM is appropriate, I recommend you do so by selecting at
least 16 court-martial members on the proposed 1st Indorsement (Attachment 1).  In accordance
with Article 25, UCMJ, members detailed to a court-martial shall be those persons who you
determine are best qualified by reason of their age, education, training, experience, length of
service, and judicial temperament.  Neither rank, race, ethnicity, sexual orientation, AFSC, duty
position, nor any other factor may be used for the deliberate or systematic exclusion of qualified
persons for court-martial membership.  Your selection of members is not limited to the individuals
listed on Attachment 1; you may select any eligible member in your command, or in another
command with concurrence of the commander concerned, not junior in grade to the accused.  You
may also require additional nominees be submitted for your consideration.

5. Pursuant to R.C.M. 912A, you may authorize the military judge to impanel alternate
members.  You may either designate a specific number of alternates or specify that alternates
may be impaneled only if excess members remain after the exercise of all challenges.  Please
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indicate on the 1st Indorsement whether you authorize the military judge to impanel alternate 
members, and, if so, whether you designate a specific number of alternates.  I recommend you 
not authorize the military judge to impanel alternate members. 
 
 
 
 

(NAME), (RANK), USAF 
Staff Judge Advocate 

 
2 Attachments:   
1.  GCMCA 1st Indorsement 
2.  Article 32 Report 
 



1st Ind to Pretrial Advice, United States v. (MEMBER), (UNIT) 
 
From:  (GCMCA) 
 
To:  (GCMCA/JA) 
 
1.  Direction of the Convening Authority:  I reviewed the charge sheet, Preliminary Hearing Officer’s 
report and all evidence associated with this case, and considered the advice of my Staff Judge Advocate in 
the above-named case.  I approve the recommendation by the Staff Judge Advocate and direct the charge 
and specifications be referred to trial by general court-martial. 
 
2.  By reason of their age, education, training, experience, length of service, and judicial temperament, 
under Article 25, UCMJ, I hereby select the following individuals to serve as members in the general 
court-martial of U.S. v. (MEMBER), (SSN).  Selection is made by my placement of a mark in one of the 
spaces next to the selectees.   
 
 NAME UNIT MAJCOM 
_____   COL XXXXXXX 90 MSFS AFGSC 
_____ COL XXXXXXX 321 MS AFGSC 
_____   LT COL XXXXXXX 319 MS AFGSC 
_____   LT COL XXXXXXX 90 MW AFGSC 
_____   LT COL XXXXXXX 90 CONS AFGSC 
_____   MAJ XXXXXXX 90 CPTS AFGSC 
_____   MAJ XXXXXXX 90 MUNS AFGSC 
_____   MAJ XXXXXXX 90 OMRS AFGSC 
_____   MAJ XXXXXXX 890 MSFS AFGSC 
_____ CAPT XXXXXXX 320 MS AFGSC 
_____ CAPT XXXXXXX 90 OSS AFGSC 
_____   CAPT XXXXXXX 320 MS AFGSC 
_____   CAPT XXXXXXX 90 CS AFGSC 
_____   CAPT XXXXXXX 90 OSS AFGSC 
_____   1ST LT XXXXXXX 90 MMXS AFGSC 
_____ 1ST LT XXXXXXX 319 MS AFGSC 
_____ 1ST LT XXXXXXX 90 CES AFGSC 
_____ 1ST LT XXXXXXX 319 MS AFGSC 
_____   2ND LT XXXXXXX 90 SFS AFGSC 
_____   2ND LT XXXXXXX 321 MS AFGSC 
_____   2ND LT XXXXXXX 320 MS AFGSC 
_____   2ND LT XXXXXXX 90 FSS AFGSC 
_____ __________________________________ ________ 

 
________ 
 

_____ __________________________________ ________ 
 

________ 
 

In accordance with R.C.M. 912A: 
 
______  I authorize the military judge to impanel _____alternate members. 
 
______  I authorize the military judge to impanel alternate members only if, after the exercise of 
challenges, excess members remain. 
 
______  Alternate members are not authorized. 
 
 
 



3.  Prepare an order effecting the appointment of the above-named selectees. 
 
 
 
 
    (NAME) 
    (RANK), [(USAF)(USSF)] 
    Commander 



SO A-(X) 

DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS, (GCMCA) (MAJCOM/FLDCOM) 

(BASE), (STATE) (ZIP CODE) 
 
SPECIAL ORDER                                         (DATE) 
A-(X) 
 
Pursuant to authority contained in Special Order G-20-001, Department of the Air Force, dated  
5 December 2019, a general court-martial is hereby convened.  It may proceed at (BASE), (STATE), to 
try such persons as may be properly brought before it.  The court will be constituted as follows: 

 
                         MEMBERS              UNIT   MAJCOM     BASE 

COL XXXXXX 321 MS AFGSC F.E. WARREN AFB 
LT COL XXXXXX 319 MS AFGSC F.E. WARREN AFB 
LT COL XXXXXX  90 MW AFGSC F.E. WARREN AFB 
MAJ XXXXXX 90 MUNS AFGSC F.E. WARREN AFB 
MAJ XXXXXX 90 OMRS AFGSC F.E. WARREN AFB 
CAPT XXXXXX 320 MS AFGSC F.E. WARREN AFB 
CAPT XXXXXX 320 MS AFGSC F.E. WARREN AFB 
CAPT XXXXXX 90 CS AFGSC F.E. WARREN AFB 
CAPT XXXXXX 90 OSS AFGSC F.E. WARREN AFB 
1ST LT XXXXXX 319 MS AFGSC F.E. WARREN AFB 
1ST LT XXXXXX 90 CES AFGSC F.E. WARREN AFB 
1ST LT XXXXXX 319 MS AFGSC F.E. WARREN AFB 
2ND LT XXXXXX 90 SFS AFGSC F.E. WARREN AFB 
2ND LT XXXXXX 321 MS AFGSC F.E. WARREN AFB 
2ND LT XXXXXX 320 MS AFGSC F.E. WARREN AFB 
2ND LT XXXXXX 90 FSS AFGSC F.E. WARREN AFB 

 
The military judge is not authorized to impanel alternate members. 
 
 
 
 
    (NAME)  
    (RANK), [(USAF)(USSF)] 
    Commander 
 
FOR THE COMMANDER 
 
 
 
 
(NAME), Colonel, USAF     Distribution: 
Staff Judge Advocate    1 - Ea Individual 
    1 - Ea Org 
        1 – (INSTALLATION LEGAL OFFICE) 



MEMORANDUM FOR  (SJA for GCMCA) 
 
FROM:  (GCMCA) 
 
SUBJECT:  General Court-Martial of U.S. v. (MEMBER) 
 
1.  The following individuals were previously selected to serve as members of a general court-martial 
convened by Special Order A-(X), dated (DATE), to hear the case of U.S. v. (MEMBER).  The 
individuals denoted by my initials are relieved as court-martial members in this case:  
 

                 MEMBERS           UNIT           MAJCOM        
_____ COL XXXXXXXXX 321 MS AFGSC 
_____ LT COL XXXXXXXXX 319 MS AFGSC 
_____ LT COL XXXXXXXXX 90 MW AFGSC 
_____ MAJ XXXXXXXXX 90 MUNS AFGSC 
_____ MAJ XXXXXXXXX 90 OMRS AFGSC 
_____ CAPT XXXXXXXXX 320 MS AFGSC 
_____ CAPT XXXXXXXXX 320 MS AFGSC 
_____ CAPT XXXXXXXXX 90 CS AFGSC 
_____ CAPT XXXXXXXXX 90 OSS AFGSC 
_____ 1ST LT XXXXXXXXX 319 MS AFGSC 
_____ 1ST LT XXXXXXXXX 90 CES AFGSC 
_____ 1ST LT XXXXXXXXX 319 MS AFGSC 
_____ 2ND LT XXXXXXXXX 90 SFS AFGSC 
_____ 2ND LT XXXXXXXXX 321 MS AFGSC 
_____ 2ND LT XXXXXXXXX 320 MS AFGSC 
_____ 2ND LT XXXXXXXXX 90 FSS AFGSC 
 
2.  I hereby select the following individuals, denoted by my initials, as court-martial members in this 
case: 
 
_____ COL  XXXXXXXXX 90 OMRS AFGSC 
_____ LT COL  XXXXXXXXX 90 OSS AFGSC 
_____ MAJ  XXXXXXXXX   90 HCOS AFGSC 
_____ MAJ  XXXXXXXXX 321 MS AFGSC 
_____ CAPT  XXXXXXXXX 90 OSX AFGSC 
_____ 1ST LT  XXXXXXXXX 90 LRS AFGSC 
_____ CMSGT  XXXXXXXXX 90 CES AFGSC 
_____ CMSGT  XXXXXXXXX 90 LRS AFGSC 
_____ SMSGT  XXXXXXXXX 790 MXS AFGSC 
_____ MSGT  XXXXXXXXX 90 FSS AFGSC 



 
In accordance with R.C.M. 912A: 
 
______  I authorize the military judge to impanel _____alternate members. 
 
______  I authorize the military judge to impanel alternate members only if, after the exercise of 
challenges, excess members remain. 
 
______  Alternate members are not authorized. 
 
3.  Prepare a new convening order reflecting the appointment of the members selected and relieving 
the individuals named above. 
 
 
 
 

   (NAME) 
   (RANK), [(USAF)(USSF)] 
   Commander 

_____ MSGT JACK A.  XXXXXXXXX 90 MDG AFGSC 
_____ MSGT  XXXXXXXXX 90 LRS AFGSC 
_____ TSGT  XXXXXXXXX 90 CS AFGSC 
_____ TSGT  XXXXXXXXX 90 CES AFGSC 
_____ TSGT  XXXXXXXXX 90 MW AFGSC 
_____ ________________________________________ ____________ ________ 
_____ ________________________________________ ____________ ________ 
_____ __________________________________________ _____________ ________ 



SO A-(X) 

 
 

DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS, (GCMCA) (MAJCOM/FLDCOM) 

(BASE), (STATE) (ZIP CODE) 
 

SPECIAL ORDER                                                                                                                 (DATE) 
A-(X) 
 
The following members are detailed to the general court-martial convened by Special Order A-(X), this 
headquarters, dated (DATE), vice LT COL XXXXXXX, LT COL XXXXXXX, MAJ XXXXXXX, 
CAPT XXXXXXXXX, 1ST LT XXXXXXXXX, and 2ND LT XXXXXXXXX, relieved.  
 

                   MEMBERS                    UNIT               MAJCOM                   BASE 
 

CMSGT XXXXXXXXXXX 90 CES AFGSC F.E. WARREN AFB 

CMSGT XXXXXXXXXXX 90 LRS AFGSC F.E. WARREN AFB 

SMSGT XXXXXXXXXXX 790 MXS AFGSC F.E. WARREN AFB 

MSGT XXXXXXXXXXX 90 FSS AFGSC F.E. WARREN AFB 

MSGT XXXXXXXXXXX 90 MDG AFGSC F.E. WARREN AFB 

MSGT XXXXXXXXXXX 90 LRS AFGSC F.E. WARREN AFB 

 
The military judge is not authorized to impanel alternate members.  

 
 
    (NAME) 
    (RANK), [(USAF)(USSF)] 
    Commander 
 
FOR THE COMMANDER 
 
 
 
(NAME), Colonel, USAF       DISTRIBUTION: 
Staff Judge Advocate       1 – Ea Individual 
       1 – Ea Org  
           1 – (INSTALLATION LEGAL OFFICE) 



DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS (GCMCA) (MAJCOM/FLDCOM) 

 
 
 
 
MEMORANDUM FOR  (SUBORDINATE SPCMCAs) 
 
FROM:   (GCMCA) 
 (ADDRESS LINE 1) 
    (ADDRESS LINE 2) 
 
SUBJECT:  Duty as a Court-Martial Member 
 
1.  As commander of (UNIT), I have the responsibility to serve as general court-martial 
convening authority for this command.  The military justice system remains vital to the 
Department of the Air Force mission and the maintenance of morale, good order, and discipline.  
Likewise, faithful and attentive service as a court-martial panel member has proven 
indispensable for military justice to function properly.   
 
2.  I view the duty of court-martial panel member as one of the most important duties any officer 
or enlisted person can be called upon to perform.  Following guidelines set out in the Uniform 
Code of Military Justice, for general courts-martial, I personally review the background data of 
each member nominated for service.  Further, I select only those who I believe are best qualified 
for this duty by reason of their age, education, training, experience, length of service, and judicial 
temperament.   
 
3.  Because of the critical importance of service as a court-martial member, once an individual is 
selected to serve, that person should serve unless a compelling reason arises.  Service as a court 
member becomes an individual’s primary duty during the period of the trial.  Additionally, 
subordinate commanders should nominate their best personnel for this duty, regardless of AFSC.   
 
 
 
 

(NAME) 
(RANK), USAF 
Commander 

 
cc: 
(SUBORDINATE SPCMCA LEGAL OFFICES) 



DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS (GCMCA) (MAJCOM/FLDCOM) 

 

(DATE) 
 
MEMORANDUM FOR  (GCMCA) 
 
FROM:  UNIT/OFFICE SYMBOL 
 
SUBJECT:  Excusal from Court Member Duty 
 
I, (NAME), respectfully request that I be excused from the court-martial scheduled to begin on 
(DATE). I am unavailable to fulfill these duties due to (REASON).  
 
 
 
 

(NAME), [(USAF)(USSF)] 
Duty Title 
 

1st Ind, [(SQ/CC) (or equivalent)] 
 
I concur/do not concur. 
 
 
 
 
       (NAME), [(USAF)(USSF)] 
       Commander, (UNIT) 
 
2nd Ind, [(GROUP/CC) (or equivalent)] 
 
I concur/do not concur.  
 
 
 
 
       (NAME), [(USAF)(USSF)] 
       Commander, (UNIT) 
 
 



DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS (GCMCA) (MAJCOM/FLDCOM) 

 

(DATE) 
 
MEMORANDUM FOR  (PANEL MEMBER’S COMMANDER) 
 
FROM:  (GCMCA/SJA) 
 
SUBJECT:  Excusal from Court Member Duty 
 
On (DATE), I received your request to excuse (NAME), (RANK) from court- martial duty for 
the general court-martial scheduled to convene on (DATE).  Pursuant to the delegated authority 
from (GCMCA), I hereby excuse (NAME) from court-martial duty. 
 
 
 
 

(NAME), Colonel, USAF 
Staff Judge Advocate 

 
cc: 
Court-martial Member (NAME) 
(INSTALLATION LEGAL OFFICE) 























Subj: NOMINATION OF COURTS-MARTIAL PANEL MEMBERS FOR 
POOL 

5817 
12 Apr 2021 

a. To potentially serve as a court-martial panel members, personally nominate at least
eighty (80) officers and fifty-six (56) enlisted personnel within 50 miles of Base Alameda. A 
roster is provided in Enclosure (1). You may nominate more. 

b. Record your nominations in Enclosure (2), provide the list to Legal Service Command,
and wait for next steps.  

# 

Enclosure: (1) Alpha Roster of Officers and Enlisted within 50 miles 
(2) List of Nominated Officers and Enlisted

Copy: 
CG Base Alameda (cd) 



EMPLID LAST NAME FIRST NAME EMPL CLASS PYGD RATE SAL ADMIN PLAN SEX AGE TIME IN SERVICE HIGHEST_EDUC_LVL EDUCATION LEVEL POSITION_NBR CG_EXP_AD_TERM_DT CG_EXP_LOSS_DT CG_AD_BASE_DT PAY BASE DT RANK DT ROTATE DT MBR S DEPTID MBR S ATU MBR'S OPFAC MBR'S DEPT NAME CITY STATE POSTAL
AD O6 CAPT OFF M 9 26 G G‐Bachelo 's Level Deg ee 30‐JUN‐24 30‐JUN‐24 18‐MAY‐94 18‐MAY‐94 01‐JUL‐16 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O5 CDR OFF M 1 19 G G‐Bachelo 's Level Deg ee 30‐MAY‐31 30‐MAY‐31 23‐MAY‐01 23‐MAY‐01 01‐SEP‐17 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD W2 AV 2 WAR M 9 23 C C‐HS G aduate o  Equ valent 31‐OCT‐27 31‐OCT‐27 25‐AUG‐97 25‐AUG‐97 01‐JUN‐20 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O5 CDR OFF M 0 17 G G‐Bachelo 's Level Deg ee 30‐MAY‐33 30‐MAY‐33 21‐MAY‐03 21‐MAY‐03 01‐JUL‐19 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 0 21 C C‐HS G aduate o  Equ valent 30‐JUN‐41 30‐JUN‐41 27‐SEP‐99 27‐SEP‐99 01‐JAN‐21 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 36 18 D D‐Some College 30‐JUN‐40 30‐JUN‐40 21‐OCT‐02 21‐OCT‐02 01‐AUG‐20 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 35 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐JUL‐19 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 3 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐OCT‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O5 CDR OFF M 7 2 G G‐Bachelo 's Level Deg ee 30‐JUN‐35 30‐JUN‐35 01‐JUN‐96 01‐JUN‐96 01‐SEP‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3E LT OFE M 38 1 I I‐Maste 's Level Deg ee 30‐JUN‐42 30‐JUN‐42 25‐JUL‐06 25‐JUL‐06 11‐MAY‐16 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 32 9 C C‐HS G aduate o  Equ valent 17‐MAY‐41 17‐MAY‐41 18‐MAY‐11 18‐MAY‐11 18‐MAY‐15 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 2 20 G G‐Bachelo 's Level Deg ee 30‐JUN‐39 30‐JUN‐39 31‐DEC‐00 28‐SEP‐96 01‐JUL‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 29 7 C C‐HS G aduate o  Equ valent 30‐JUN‐44 30‐JUN‐44 17‐JUN‐13 17‐JUN‐13 21‐MAY‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 36 16 G G‐Bachelo 's Level Deg ee 30‐JUN‐40 30‐JUN‐40 16‐NOV‐04 16‐NOV‐04 01‐JUL‐20 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF F 6 21 G G‐Bachelo 's Level Deg ee 30‐JUN‐40 30‐JUN‐40 29‐SEP‐99 19‐AUG‐92 01‐JUL‐20 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF F 28 6 C C‐HS G aduate o  Equ valent 20‐MAY‐44 20‐MAY‐44 21‐MAY‐14 21‐MAY‐14 21‐MAY‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 30 6 C C‐HS G aduate o  Equ valent 20‐MAY‐44 20‐MAY‐44 21‐MAY‐14 21‐MAY‐14 21‐MAY‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF M 26 3 A A‐Not Ind cated 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF M 26 3 C C‐HS G aduate o  Equ valent 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF F 26 3 C C‐HS G aduate o  Equ valent 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF M 27 3 C C‐HS G aduate o  Equ valent 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 31 6 G G‐Bachelo 's Level Deg ee 30‐JUN‐47 30‐JUN‐47 09‐DEC‐14 09‐DEC‐14 22‐NOV‐20 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 30 5 I I‐Maste 's Level Deg ee 30‐JUN‐46 30‐JUN‐46 21‐APR‐15 21‐APR‐15 24‐NOV‐19 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 3 G G‐Bachelo 's Level Deg ee 30‐JUN‐47 30‐JUN‐47 26‐JUL‐16 26‐JUL‐16 22‐NOV‐20 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O6 CAPT OFF M 3 21 I I‐Maste 's Level Deg ee 30‐JUN‐29 30‐JUN‐29 19‐MAY‐99 19‐MAY‐99 01‐OCT‐20 01‐JUL‐23 000503 37 51290 CEU OAKLAND‐PRODUCT LINE OAKLAND CA 94612
AD W4 INV4 WAR M 52 28 C C‐HS G aduate o  Equ valent 30‐JUN‐22 30‐JUN‐22 19‐APR‐92 14‐SEP‐87 01‐JAN‐17 01‐JUL‐23 000716 47 77100 CG S PACIFIC REG ALAMEDA CA 94501
AD W3 INV3 WAR M 8 21 D D‐Some College 30‐SEP‐29 30‐SEP‐29 20‐JUL‐99 20‐JUL‐99 01‐JUN‐18 01‐JUL‐24 000716 47 77100 CG S PACIFIC REG ALAMEDA CA 94501
AD W2 INV2 WAR M 38 18 C C‐HS G aduate o  Equ valent 30‐SEP‐32 30‐SEP‐32 16‐JUL‐02 16‐JUL‐02 01‐JUN‐20 01‐JUL‐24 000716 47 77100 CG S PACIFIC REG ALAMEDA CA 94501
AD W2 INV2 WAR M 0 13 C C‐HS G aduate o  Equ valent 31‐DEC‐37 31‐DEC‐37 23‐OCT‐07 23‐OCT‐07 01‐JUN‐20 01‐JUL‐24 000716 47 77100 CG S PACIFIC REG ALAMEDA CA 94501
AD O6 CAPT OFF M 6 23 G G‐Bachelo 's Level Deg ee 30‐JUN‐27 30‐JUN‐27 21‐MAY‐97 21‐MAY‐97 01‐JUL‐19 01‐JUL‐22 002368 74 61200 TRACEN PET CMD STAFF PETALUMA CA 94952
AD O5 CDR OFF M 3 21 G G‐Bachelo 's Level Deg ee 30‐JUN‐30 30‐JUN‐30 14‐JAN‐00 14‐JAN‐00 01‐JUL‐16 01‐JUL‐22 002368 74 61200 TRACEN PET CMD STAFF PETALUMA CA 94952
AD O4 LCDR OFF F 2 10 K K‐Docto ate (P ofess onal) 30‐JUN‐41 30‐JUN‐41 12‐JUL‐10 12‐JUL‐10 01‐JUL‐17 01‐JUL‐22 002368 74 61200 TRACEN PET CMD STAFF PETALUMA CA 94952
AD O3E LT OFE M 6 23 G G‐Bachelo 's Level Deg ee 31‐AUG‐27 31‐AUG‐27 19‐JUN‐97 26‐AUG‐96 01‐MAY‐20 01‐JUL‐22 002370 74 61200 TRACEN PET CUST SPRT SERVICES PETALUMA CA 94952
AD W2 PERS2 WAR M 33 15 C C‐HS G aduate o  Equ valent 31‐AUG‐35 31‐AUG‐35 12‐JUL‐05 12‐JUL‐05 01‐JUN‐18 01‐JUL‐24 002370 74 61200 TRACEN PET CUST SPRT SERVICES PETALUMA CA 94952
AD O3E LT OFE M 38 19 C C‐HS G aduate o  Equ valent 30‐SEP‐31 30‐SEP‐31 10‐JUL‐01 10‐JUL‐01 01‐MAY‐19 01‐JUL‐23 002374 74 61200 TRACEN PET COMPTROLLER DIV PETALUMA CA 94952
AD O4 LCDR OFF M 38 15 C C‐HS G aduate o  Equ valent 30‐MAY‐36 30‐MAY‐36 11‐JUL‐05 11‐JUL‐05 01‐JUL‐17 01‐JUL‐23 002374 74 61200 TRACEN PET COMPTROLLER DIV PETALUMA CA 94952
AD O5 CDR OFF M 1 18 G G‐Bachelo 's Level Deg ee 30‐MAY‐32 30‐MAY‐32 22‐MAY‐02 22‐MAY‐02 01‐JUL‐18 01‐JUL‐22 002378 74 61200 TRACEN PET FAC ENG DIV PETALUMA CA 94952
AD W4 MAT4 WAR M 51 28 C C‐HS G aduate o  Equ valent 31‐AUG‐22 31‐AUG‐22 05‐JUN‐92 16‐SEP‐91 01‐JUN‐13 01‐JUL‐22 002378 74 61200 TRACEN PET FAC ENG DIV PETALUMA CA 94952
AD O4 LCDR OFF F 35 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐JUN‐19 01‐JUL‐22 002378 74 61200 TRACEN PET FAC ENG DIV PETALUMA CA 94952
AD O3 LT OFF F 27 C C‐HS G aduate o  Equ valent 17‐MAY‐46 17‐MAY‐46 18‐MAY‐16 18‐MAY‐16 18‐MAY‐20 01‐JUL‐23 002378 74 61200 TRACEN PET FAC ENG DIV PETALUMA CA 94952
AD O4 LCDR OFF M 35 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐JUN‐19 01‐JUN‐24 003491 74 61200 TC PET PERF SYS DIV PETALUMA CA 94952
AD O4 LCDR OFF M 1 1 A A‐Not Ind cated 30‐JUN‐37 04‐OCT‐06 04‐OCT‐06 01‐SEP‐17 01‐JUL‐22 003491 74 61200 TC PET PERF SYS DIV PETALUMA CA 94952
AD O3E LT OFE M 39 15 C C‐HS G aduate o  Equ valent 26‐SEP‐05 26‐SEP‐05 10‐JAN‐20 01‐JUL‐22 003493 74 61200 TC PET OPS TRNG DIV PETALUMA CA 94952
AD O4 LCDR OFF M 2 23 D D‐Some College 30‐JUN‐40 30‐JUN‐40 24‐JUN‐97 24‐JUN‐97 01‐AUG‐20 01‐JUL‐23 003496 74 61200 TC PET ELEC & INFO TRNG DIV PETALUMA CA 94952
AD W4 ELC4 WAR M 9 29 C C‐HS G aduate o  Equ valent 31‐MAR‐22 31‐MAR‐22 06‐JAN‐92 06‐JAN‐92 01‐JUN‐18 01‐JUL‐22 003496 74 61200 TC PET ELEC & INFO TRNG DIV PETALUMA CA 94952
AD O3E LT OFE M 35 11 I I‐Maste 's Level Deg ee 30‐JUN‐46 30‐JUN‐46 28‐MAY‐09 13‐JUN‐06 07‐DEC‐19 01‐JUL‐22 003496 74 61200 TC PET ELEC & INFO TRNG DIV PETALUMA CA 94952
AD W3 ISM3 WAR M 52 27 C C‐HS G aduate o  Equ valent 31‐JUL‐23 31‐JUL‐23 31‐MAY‐93 31‐MAY‐93 01‐JUN‐18 01‐JUL‐22 003498 74 61200 TC PET TRNG RESOURCE SUPT BR PETALUMA CA 94952
AD O3 LT OFF F 31 9 G G‐Bachelo 's Level Deg ee 17‐MAY‐41 17‐MAY‐41 18‐MAY‐11 18‐MAY‐11 18‐MAY‐15 01‐JUL‐23 003498 74 61200 TC PET TRNG RESOURCE SUPT BR PETALUMA CA 94952
AD O6 CAPT OFF F 21 G G‐Bachelo 's Level Deg ee 30‐JUN‐29 30‐JUN‐29 19‐MAY‐99 19‐MAY‐99 01‐OCT‐20 01‐JUL‐23 003509 11 71111 D11 LEGAL STAFF (DL) ALAMEDA CA 94501
AD O5 CDR OFF M 9 19 K K‐Docto ate (P ofess onal) 30‐JUN‐30 12‐OCT‐01 09‐OCT‐01 01‐SEP‐18 01‐JUL‐23 003509 11 71111 D11 LEGAL STAFF (DL) ALAMEDA CA 94501
EAD O3E LT OFE M 33 10 C C‐HS G aduate o  Equ valent 17‐JUN‐13 15‐APR‐46 09‐APR‐10 18‐JUN‐07 16‐APR‐16 01‐JUL‐22 003509 11 71111 D11 LEGAL STAFF (DL) ALAMEDA CA 94501
EAD O3 LT OFF F 36 2 G G‐Bachelo 's Level Deg ee 17‐JUN‐48 18‐JUN‐18 18‐JUN‐18 18‐JUN‐18 01‐JUL‐22 003509 11 71111 D11 LEGAL STAFF (DL) ALAMEDA CA 94501
AD W4 ISM4 WAR M 23 I I‐Maste 's Level Deg ee 31‐AUG‐27 31‐AUG‐27 17‐JUN‐97 17‐JUN‐97 01‐JUN‐20 01‐JUL‐23 004881 31 53740 ESD PETALUMA PETALUMA CA 94952
AD W3 F&S3 WAR M 8 28 C C‐HS G aduate o  Equ valent 31‐AUG‐22 31‐AUG‐22 02‐JUN‐92 02‐JUN‐92 01‐JUN‐20 01‐JUL‐22 006380 98 70098 OL‐FMS INEGR TEAM‐PETALUMA PETALUMA CA 94952
AD O6 CAPT OFF F 8 26 I I‐Maste 's Level Deg ee 30‐JUN‐26 30‐JUN‐26 04‐JAN‐95 04‐JAN‐95 01‐OCT‐17 01‐JUL‐22 007561 11 37270 SEC SAN FRAN CMD CADRE SAN FRANCISCO CA 94130
AD O6 CAPT OFF M 9 26 G G‐Bachelo 's Level Deg ee 30‐JUN‐24 30‐JUN‐24 18‐MAY‐94 18‐MAY‐94 01‐MAY‐16 01‐JUL‐22 007561 11 37270 SEC SAN FRAN CMD CADRE SAN FRANCISCO CA 94130
AD O5 CDR OFF F 3 18 G G‐Bachelo 's Level Deg ee 30‐JUN‐32 30‐JUN‐32 14‐APR‐02 17‐MAY‐00 01‐JUL‐17 01‐JUL‐23 007562 11 37270 SEC SAN FRAN CP/RDNS STF SAN FRANCISCO CA 94130
AD O3 LT OFF F 30 8 A A‐Not Ind cated 15‐MAY‐42 15‐MAY‐42 16‐MAY‐12 16‐MAY‐12 07‐JAN‐17 01‐JUL‐23 007562 11 37270 SEC SAN FRAN CP/RDNS STF SAN FRANCISCO CA 94130
AD O3 LT OFF F 30 9 C C‐HS G aduate o  Equ valent 03‐DEC‐16 04‐JUN‐50 20‐JUN‐11 20‐JUN‐11 04‐DEC‐17 01‐JUL‐23 007562 11 37270 SEC SAN FRAN CP/RDNS STF SAN FRANCISCO CA 94130
AD W4 OSS4 WAR M 25 C C‐HS G aduate o  Equ valent 30‐APR‐26 30‐APR‐26 06‐FEB‐96 06‐FEB‐96 01‐JUN‐19 01‐JUL‐23 007563 11 37270 SEC SAN FRAN CMD CENTER SAN FRANCISCO CA 94130
AD O5 CDR OFF M 38 15 I I‐Maste 's Level Deg ee 30‐MAY‐35 30‐MAY‐35 18‐MAY‐05 18‐MAY‐05 01‐JUN‐20 01‐JUL‐22 007563 11 37270 SEC SAN FRAN CMD CENTER SAN FRANCISCO CA 94130
AD O4 LCDR OFF M 38 18 C C‐HS G aduate o  Equ valent 30‐JUN‐40 30‐JUN‐40 18‐JUN‐02 18‐JUN‐02 01‐JUL‐20 01‐JUN‐22 007563 11 37270 SEC SAN FRAN CMD CENTER SAN FRANCISCO CA 94130
AD O4 LCDR OFF F 32 10 C C‐HS G aduate o  Equ valent 30‐JUN‐40 30‐JUN‐40 19‐MAY‐10 19‐MAY‐10 01‐JAN‐21 01‐JUL‐23 007563 11 37270 SEC SAN FRAN CMD CENTER SAN FRANCISCO CA 94130
EAD O1 ENS OFF M 25 3 G G‐Bachelo 's Level Deg ee 29‐JAN‐22 27‐NOV‐55 30‐JAN‐18 30‐JAN‐18 13‐APR‐20 12‐APR‐23 007563 11 37270 SEC SAN FRAN CMD CENTER SAN FRANCISCO CA 94130
AD O1E ENS OFE M 3 13 C C‐HS G aduate o  Equ valent 30‐JUN‐50 30‐JUN‐50 31‐JUL‐07 31‐JUL‐07 13‐APR‐20 01‐JUL‐23 007564 11 37270 SEC SAN FRAN INTEL STAFF SAN FRANCISCO CA 94130
AD O3 LT OFF M 29 6 C C‐HS G aduate o  Equ valent 20‐MAY‐44 20‐MAY‐44 21‐MAY‐14 21‐MAY‐14 21‐MAY‐18 01‐JUL‐22 007564 11 37270 SEC SAN FRAN INTEL STAFF SAN FRANCISCO CA 94130
AD O5 CDR OFF M 20 G G‐Bachelo 's Level Deg ee 30‐MAY‐30 30‐MAY‐30 17‐MAY‐00 17‐MAY‐00 01‐OCT‐16 01‐JUL‐22 007565 11 37270 SEC SAN FRAN LOGISTICS DEPT SAN FRANCISCO CA 94130
AD O3 LT OFF M 29 6 A A‐Not Ind cated 20‐MAY‐44 20‐MAY‐44 21‐MAY‐14 21‐MAY‐14 21‐MAY‐18 01‐JUL‐22 007565 11 37270 SEC SAN FRAN LOGISTICS DEPT SAN FRANCISCO CA 94130
AD O5 CDR OFF F 0 17 G G‐Bachelo 's Level Deg ee 30‐JUN‐34 30‐JUN‐34 01‐JUL‐03 01‐JUL‐03 01‐JUN‐20 01‐JUL‐23 007567 11 37270 SEC SAN FRAN RESPONSE DEPT SAN FRANCISCO CA 94130
AD W3 PERS3 WAR M 7 21 D D‐Some College 30‐JUN‐29 30‐JUN‐29 26‐APR‐99 26‐APR‐99 01‐JUN‐19 01‐JUL‐24 007568 11 37270 SEC SAN FRAN ADMIN/PERS DIV SAN FRANCISCO CA 94130
AD W3 F&S3 WAR M 5 25 C C‐HS G aduate o  Equ valent 30‐JUN‐25 30‐JUN‐25 27‐APR‐95 27‐APR‐95 01‐JUN‐20 01‐JUL‐24 007569 11 37270 SEC SAN FRAN FIN/SUPPLY DIV SAN FRANCISCO CA 94130
AD W4 MSSD4 WAR M 3 22 F F‐2‐Yea  College Deg ee 30‐JUN‐29 30‐JUN‐29 05‐APR‐99 05‐APR‐99 01‐JUN‐20 01‐JUL‐24 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD W2 MSSD2 WAR M 3 21 C C‐HS G aduate o  Equ valent 28‐MAY‐25 28‐MAY‐25 20‐NOV‐99 06‐OCT‐97 01‐JUN‐14 01‐JUL‐23 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD W4 MSSE4 WAR M 0 21 C C‐HS G aduate o  Equ valent 31‐MAR‐30 31‐MAR‐30 24‐JAN‐00 24‐JAN‐00 01‐JUN‐20 01‐JUL‐24 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD O4 LCDR OFF M 35 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐APR‐19 01‐JUL‐22 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD O1E ENS OFE M 33 15 C C‐HS G aduate o  Equ valent 30‐JUN‐50 30‐JUN‐50 03‐JAN‐06 03‐JAN‐06 13‐APR‐20 01‐JUL‐23 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD O3 LT OFF F 32 9 C C‐HS G aduate o  Equ valent 17‐MAY‐41 17‐MAY‐41 18‐MAY‐11 18‐MAY‐11 18‐MAY‐15 01‐JUL‐22 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD O1E ENS OFE M 3 11 F F‐2‐Yea  College Deg ee 30‐JUN‐51 30‐JUN‐51 21‐SEP‐09 21‐SEP‐09 16‐NOV‐20 01‐JUL‐24 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD O1E ENS OFE M 35 10 G G‐Bachelo 's Level Deg ee 30‐JUN‐50 30‐JUN‐50 16‐NOV‐10 16‐NOV‐10 19‐NOV‐19 01‐JUL‐23 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD O3 LT OFF F 33 10 G G‐Bachelo 's Level Deg ee 30‐JUN‐44 30‐JUN‐44 11‐JAN‐11 11‐JAN‐11 07‐MAY‐18 01‐JUL‐22 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
EAD O2 LTJG OFF M 23 1 G G‐Bachelo 's Level Deg ee 14‐JUN‐49 15‐JUN‐19 15‐JUN‐19 15‐DEC‐20 24‐JUL‐22 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD W3 BOSN3 WAR M 22 G G‐Bachelo 's Level Deg ee 31‐AUG‐28 31‐AUG‐28 09‐JUN‐98 09‐JUN‐98 01‐JUN‐18 01‐JUL‐22 007573 11 37270 SEC SAN FRAN WTRWAYS MGT DIV SAN FRANCISCO CA 94130
AD O4 LCDR OFF M 38 15 C C‐HS G aduate o  Equ valent 30‐MAY‐35 30‐MAY‐35 18‐MAY‐05 18‐MAY‐05 01‐MAR‐16 01‐JUL‐23 007573 11 37270 SEC SAN FRAN WTRWAYS MGT DIV SAN FRANCISCO CA 94130
AD O3 LT OFF M 31 9 C C‐HS G aduate o  Equ valent 13‐OCT‐49 13‐OCT‐49 20‐JUN‐11 20‐JUN‐11 08‐MAY‐17 01‐JUL‐23 007573 11 37270 SEC SAN FRAN WTRWAYS MGT DIV SAN FRANCISCO CA 94130
AD W3 MSSD3 WAR M 1 21 C C‐HS G aduate o  Equ valent 31‐MAR‐30 31‐MAR‐30 11‐JAN‐00 11‐JAN‐00 01‐JUN‐19 01‐JUL‐22 007574 11 37270 SEC SAN FRAN INVESTIGATE DIV SAN FRANCISCO CA 94130
AD O4 LCDR OFF F 35 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐JUL‐19 01‐JUL‐22 007574 11 37270 SEC SAN FRAN INVESTIGATE DIV SAN FRANCISCO CA 94130
AD O3 LT OFF F 26 6 C C‐HS G aduate o  Equ valent 30‐JUN‐47 30‐JUN‐47 10‐JUN‐14 10‐JUN‐14 22‐NOV‐20 01‐JUL‐22 007574 11 37270 SEC SAN FRAN INVESTIGATE DIV SAN FRANCISCO CA 94130
AD W2 BOSN2 WAR M 0 22 C C‐HS G aduate o  Equ valent 31‐OCT‐28 31‐OCT‐28 04‐AUG‐98 04‐AUG‐98 01‐JUN‐18 01‐JUL‐24 007575 11 37270 SEC SAN FRAN INCIDENT MGT DIV SAN FRANCISCO CA 94130
AD O4 LCDR OFF F 36 12 C C‐HS G aduate o  Equ valent 30‐MAY‐36 30‐MAY‐36 20‐APR‐08 20‐APR‐08 01‐SEP‐18 01‐JUL‐23 007575 11 37270 SEC SAN FRAN INCIDENT MGT DIV SAN FRANCISCO CA 94130
AD W3 MSSR3 WAR M 1 17 F F‐2‐Yea  College Deg ee 31‐MAR‐34 31‐MAR‐34 06‐JAN‐04 06‐JAN‐04 01‐JUN‐20 01‐JUL‐23 007575 11 37270 SEC SAN FRAN INCIDENT MGT DIV SAN FRANCISCO CA 94130
AD O2E LTJG OFE M 3 15 C C‐HS G aduate o  Equ valent 30‐JUN‐49 30‐JUN‐49 14‐MAR‐06 14‐MAR‐06 07‐NOV‐20 01‐JUL‐22 007575 11 37270 SEC SAN FRAN INCIDENT MGT DIV SAN FRANCISCO CA 94130
AD O3 LT OFF F 28 5 C C‐HS G aduate o  Equ valent 19‐MAY‐45 19‐MAY‐45 20‐MAY‐15 20‐MAY‐15 20‐MAY‐19 01‐JUL‐23 007575 11 37270 SEC SAN FRAN INCIDENT MGT DIV SAN FRANCISCO CA 94130
AD O1E ENS OFE M 31 7 G G‐Bachelo 's Level Deg ee 31‐OCT‐49 31‐OCT‐49 10‐SEP‐13 10‐SEP‐13 09‐DEC‐19 08‐DEC‐22 007575 11 37270 SEC SAN FRAN INCIDENT MGT DIV SAN FRANCISCO CA 94130
AD W2 MLES2 WAR M 38 18 C C‐HS G aduate o  Equ valent 31‐MAR‐33 31‐MAR‐33 11‐JAN‐03 15‐APR‐02 01‐JUN‐18 01‐JUL‐22 007576 11 37270 SEC SAN FRAN ENFORCEMENT DIV SAN FRANCISCO CA 94130
AD O4 LCDR OFF F 36 1 G G‐Bachelo 's Level Deg ee 30‐MAY‐36 30‐MAY‐36 17‐MAY‐06 17‐MAY‐06 01‐MAR‐17 01‐JUL‐22 007576 11 37270 SEC SAN FRAN ENFORCEMENT DIV SAN FRANCISCO CA 94130
AD O3 LT OFF F 32 11 D D‐Some College 30‐JUN‐41 30‐JUN‐41 08‐JUN‐09 08‐JUN‐09 08‐DEC‐14 01‐JUL‐23 007576 11 37270 SEC SAN FRAN ENFORCEMENT DIV SAN FRANCISCO CA 94130
AD O2 LTJG OFF M 27 C C‐HS G aduate o  Equ valent 16‐MAY‐47 16‐MAY‐47 09‐JUL‐16 09‐JUL‐16 17‐NOV‐18 01‐JUN‐23 007576 11 37270 SEC SAN FRAN ENFORCEMENT DIV SAN FRANCISCO CA 94130
AD O7 RDML OFF M 5 31 G G‐Bachelo 's Level Deg ee 01‐JUL‐26 01‐JUL‐26 26‐JAN‐90 14‐DEC‐89 01‐JUL‐18 01‐JUL‐22 008207 11 71111 D11 COMMAND CADRE (D) ALAMEDA CA 94501
AD O5 CDR OFF M 3 21 I I‐Maste 's Level Deg ee 30‐JUN‐30 30‐JUN‐30 01‐DEC‐99 09‐AUG‐96 01‐OCT‐15 01‐JUL‐22 008208 11 71111 D11 PREVENTION DIV (DP) ALAMEDA CA 94501
AD O6 CAPT OFF M 8 26 I I‐Maste 's Level Deg ee 30‐JUN‐24 30‐JUN‐24 18‐MAY‐94 18‐MAY‐94 01‐SEP‐16 01‐JUL‐24 008209 11 71111 D11 RESPONSE DIV (DR) ALAMEDA CA 94501
AD O6 CAPT OFF F 6 23 G G‐Bachelo 's Level Deg ee 30‐JUN‐27 30‐JUN‐27 21‐MAY‐97 21‐MAY‐97 01‐JUL‐19 01‐JUL‐23 008210 11 71111 D11 PLNG & FORCE RDNS DIV (DX) ALAMEDA CA 94501
EAD O5 CDR OFF M 50 13 I I‐Maste 's Level Deg ee 31‐OCT‐31 06‐JUL‐07 08‐NOV‐98 01‐NOV‐17 01‐JUL‐22 008210 11 71111 D11 PLNG & FORCE RDNS DIV (DX) ALAMEDA CA 94501
AD W2 PERS2 WAR F 0 19 G G‐Bachelo 's Level Deg ee 30‐SEP‐31 30‐SEP‐31 02‐JUL‐01 02‐JUL‐01 01‐JUN‐19 01‐JUL‐23 008210 11 71111 D11 PLNG & FORCE RDNS DIV (DX) ALAMEDA CA 94501
AD O4 LCDR OFF M 6 19 G G‐Bachelo 's Level Deg ee 30‐JUN‐34 30‐JUN‐34 01‐APR‐02 01‐APR‐02 01‐SEP‐14 01‐JUL‐24 008210 11 71111 D11 PLNG & FORCE RDNS DIV (DX) ALAMEDA CA 94501
AD W2 OSS2 WAR F 0 21 C C‐HS G aduate o  Equ valent 31‐OCT‐29 31‐OCT‐29 03‐AUG‐99 03‐AUG‐99 01‐JUN‐19 01‐JUL‐23 008211 11 71111 D11 C4IT DIV (DT) ALAMEDA CA 94501
AD O5 CDR OFF M 38 16 G G‐Bachelo 's Level Deg ee 30‐MAY‐34 30‐MAY‐34 19‐MAY‐04 19‐MAY‐04 01‐JUL‐20 01‐JUL‐22 008211 11 71111 D11 C4IT DIV (DT) ALAMEDA CA 94501
AD O5 CDR OFF F 2 19 G G‐Bachelo 's Level Deg ee 30‐MAY‐31 30‐MAY‐31 23‐MAY‐01 23‐MAY‐01 01‐OCT‐17 01‐JUL‐24 008212 11 71111 D11 INSP & INVEST BR (DPI) ALAMEDA CA 94501
AD O4 LCDR OFF M 36 12 G G‐Bachelo 's Level Deg ee 30‐JUN‐39 30‐JUN‐39 18‐DEC‐08 18‐DEC‐08 01‐OCT‐19 01‐JUL‐23 008212 11 71111 D11 INSP & INVEST BR (DPI) ALAMEDA CA 94501
AD O5 CDR OFF M 53 2 G G‐Bachelo 's Level Deg ee 30‐JUN‐30 30‐JUN‐30 18‐JUL‐96 16‐JAN‐91 01‐OCT‐16 01‐JUL‐24 008213 11 71111 D11 WATERWAYS MGMT BR (DPW) ALAMEDA CA 94501
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1.  
2.  
3.  
4.  
5.  
6.  
7.  
8.  
9.  
10.  
11.  
12.  
13.  
14.  
15.  
16.  
17.  
18.  
19.  
20.  
21.  
22.  
23.  
24.  
25.  
26.  
27.  
28.  
29.  
30.  
31.  
32.  
33.  
34.  
35.  
36.  
37.  
38.  
39.  
40.  



41.  
42.  
43.  
44.  
45.  
46.  
47.  
48.  
49.  
50.  
51.  
52.  
53.  
54.  
55.  
56.  
57.  
58.  
59.  
60.  
61.  
62.  
63.  
64.  
65.  
66.  
67.  
68.  
69.  
70.  
71.  
72.  
73.  
74.  
75.  
76.  
77.  
78.  
79.  
80.  

 
 
Enlisted 
 

1.  



2.  
3.  
4.  
5.  
6.  
7.  
8.  
9.  
10.  
11.  
12.  
13.  
14.  
15.  
16.  
17.  
18.  
19.  
20.  
21.  
22.  
23.  
24.  
25.  
26.  
27.  
28.  
29.  
30.  
31.  
32.  
33.  
34.  
35.  
36.  
37.  
38.  
39.  
40.  
41.  
42.  
43.  
44.  
45.  
46.  



47.  
48.  
49.  
50.  
51.  
52.  
53.  
54.  
55.  
56.  

 
I nominated the above persons based off the advice provided to me in the  
memo 5817 of 12 April 2021. 
 
Signature:  _____________________________ 
 
Date:   _____________________________ 
 
 
 
 
 
 
 



1

From:
Sent: Tuesday, May 10, 2022 6:34 PM
Cc:
Subject: Please Read: Notification as Potential Panel Member for GCM (Questionnaire due: 24 

May 22)
Attachments: Court-Martial Members Questionnaire - M5810_1G.pdf

Importance: High

Good Afternoon Sir, Ma’am 
 
You have been nominated to potentially serve as a panel member of a General Court‐Martial in Alameda, CA.  As part of 
your nomination, please complete the attached questionnaire pursuant to the Uniform Code of Military Justice. This 
questionnaire will be used in evaluating your qualifications for potential court‐martial duty in the near future. Persons 
ultimately selected serve based upon a “best qualified” standard.  
 
We are respectfully requesting for the questionnaire to be signed and returned to   

by close of business, Tuesday, 24 May 2022. 
 
Your cooperation and service, should be selected, is greatly appreciated in advance. If you have any questions, please 
contact CDR  . 
 
V/R 

 
Paralegal Specialist 

 
Alameda, CA  94501 

 

 
 



COURT-MARTIAL MEMBER QUESTIONNAIRE 

You have been nominated to serve as a member of a court-martial. Accordingly, this 
questionnaire is submitted to you under Rule for Courts-Martial 912, Manual for 
Courts- Martial. This questionnaire should be completed, signed and returned as 
soon as possible. Entries may be either typed or written if printed out.  Instead of 
writing in your assignment history, you may include your CG Member Information 
Summary Sheet.  However, it is not required.

PRIVACY ACT STATEMENT 

1. AUTHORITY: 10 U.S.C. §§ 825, 841

2. PRINCIPAL PURPOSE: The information solicited is intended principally for use in
the administration of military justice.

3. ROUTINE USES:
a. To assist the court-martial convening authority in evaluating your

qualifications for court-martial duty. 
b. To assist counsel in the exercise of statutory rights to challenge members of

court-martial and to assist the military judge in ruling on such challenges. By requesting 
this information on a one-time basis before you actually serve as a member, repetitive 
questions and unnecessary delay can be avoided. 

c. To assist reviewing authorities in resolving issues relating to your qualifications
for court-martial duty. 

4. DISCLOSURE MANDATORY/VOLUNTARY, CONSEQUENCES OF
REFUSAL TO DISCLOSE: Disclosure is mandatory and failure to provide the
information solicited may result in disciplinary action or criminal proceedings.

Page 1 of 8 
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COURT-MARTIAL MEMBER QUESTIONNAIRE 

1. Full Name (Last, First, Middle):

2. Rate/Rank/Designator:

3. Date of Rank:

4. Branch of Service:

5. (For Officers Only) Source of Commission:

6. Place of Birth:

7. Marital Status: Never Married Married Separated 
Divorced in Widow/Widower since 

8. If currently married:

Spouse’s Occupation:

Spouse’s Place of Work:

Spouse’s Job Description:

Years Spouse has been at Current Job:

9. Contact Information:

Office Telephone:

Cell Phone Number:

Email:
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10. Do you have children? ○Yes/○No. If “yes”, indicate the following:

Age Gender Occupation/School 

11. Have you served in another armed force? ○Yes/○No

Armed Force:

Dates & Number of Years:

Highest Rank Attained:

12. Total Years of Active Duty:

13. (For Officers Only) Are you prior enlisted? ○Yes/○No Number of Years Enlisted:

14. List any education, training, certifications, or C-Schools.
Education / school Year Attended 
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15. Have you taken any law courses (including civilian education such as law school, undergraduate
work in criminal justice, or military schools such as legal officer training, law enforcement
academies, or a Commander’s legal course)?
○Yes/○No, if “yes”, indicate the following:

School Attended From-To Course Topic Course Length 

16. Have you ever been assigned to investigate a matter outside of your primary duties? Examples
include: Preliminary Inquiry Officer (command investigation of misconduct), AIM or Mishap
investigation, or Preliminary Hearing Officer for a hearing under Article 32, UCMJ?
○Yes/○No, if “yes” indicate the following:

Date Command Type of Case 

17. Have you ever been a Commanding Officer? ○Yes/○No (If no, skip to Question 19).
If yes, as a Commanding Officer, did you convene? Number Year(s)

Summary Court-Martial (SCM): ○Yes/○No

Special Court-Martial (SPCM): ○Yes/○No

Article 32 investigation: ○Yes/○No

General Court-Martial (GCM): ○Yes/○No
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18. Have you ever served as a Summary Court-Martial Officer?
○Yes/○No, if “yes”, indicate the following:

Number of times:  

Dates (year only): 

19. Have you ever imposed Non-Judicial Punishment (NJP) ○Yes/○No

Number of times:

Dates (year only):

20. Have you ever been appointed as a member of a General (GCM) or Special Court-
Martial (SPCM)?
○Yes/○No, if “yes”, indicate the following:

Number Served Year(s) Served 
SPCM 
GCM 

21. Have you ever served on an Administrative Separation Board or on a Board of
Inquiry?
○Yes/○No, if “yes”, indicate the following:

When did you serve?   

What was the charge or reason for separation? 

What did the board determine?   

22. Have you ever served as a juror in a civil or criminal civilian trial (state or
federal)? ○Yes/○No , if “yes”, indicate the following:

When did you serve?

What was the nature of the case?

What did the jury determine?
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23. Have you ever appeared as a witness in military or civilian court?
○Yes/○No, if “yes”, indicate the following:

When did you appear?   

For which side did you appear? 

24. Have you had any specialized law enforcement training, civilian or military (either before or 
after entering the military service)? Examples include civilian police academy, courses
at FLETC, MLEA, and Coast-Guard specific courses like boarding officer school.
○Yes/○No, if “yes,” describe:

25. Have you worked in any capacity as law enforcement? Examples include civilian police officer, 
reserve police officer, military police or shore patrol, boarding officer or team member, etc.
○Yes/○No, if “yes”, explain:

26. Are you taking any medications that might affect your ability to devote your
undivided attention to the court-martial proceedings? ○Yes/○No

27. Have you or anyone close to you ever been arrested?
○Yes/○No, if “yes”, explain:

28. Have you or anyone else close to you ever been charged with a crime?
○Yes/○No, if “yes”, explain:

29. Have you ever had to call the police or have the police  been called on you or anyone close to 
you? ○Yes/○No, if “yes”, explain:

30. Have you or anyone close to you ever been the victim of any c rime? ○Yes/○No, if
“yes”, indicate the following:

Person’s relationship to you: 

Incident:   
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31. Have you or anyone close to you ever been involved in any of the following areas: crime
prevention (police, detective, etc);  health care (doctor, nurse, pharmacist); or law (attorney/paralegal)?
If "yes," please describe briefly:

32. Please list any social, professional, civic, victim- advocacy, or civil-liberties organizations
that you or your spouse are a member of:

33. Have you ever served as a victim advocate or received any training in the field of sexual
assault or victim advocacy (e.g. Victim Advocate, SAVI, SARC, CIT)?
○Yes/○No if “yes”, when, what role or training, and what type of cases were involved:

34. Have you ever served as a member of a member of a Family Advocacy Program (FAP)
board or committee? ○Yes/○No, if “yes”, when, what role, and what type of cases were
involved:

35. Other than General Military Training (e.g. Learning Portal), have you ever served or
received any training in the field of alcohol and substance abuse? For example, training to
be a civilian bartender, collateral duty drug or alcohol program coordinator training, or
university psychology classes dealing with substance abuse. ○Yes/○No, if “yes”, when and
please describe:
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36. Please describe the sexual assault awareness training, education, counseling, or indoctrination you
have been exposed to within the last 24 months (written communications, “all hands,” social
media, informal discussions, viewing posters or videos, etc.)

37. Have you, or someone close to you, ever delivered sexual assault awareness or prevention
training, education, indoctrination, counseling, etc. – or worked as a counselor, support person,
advocate, medical provider, or in some other capacity in a case involving sexual assault? If yes,
describe.

38. Have you ever served in any capacity in a command or service sponsored urinalysis
program? ○Yes/○No, if “yes”, when and please describe:

39. If you were sitting at the defense table as the accused, would you be satisfied to have your
guilt or innocence and sentence determined by a court member who was in your present
state of mind? ○Yes/○No

40. Is there anything in your background or experience that might affect your ability to
be a fair and impartial decision-maker? ○Yes/○No

[Continued Next Page]
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41. Please list all your previous duty assignments and dates served. Send supplemental sheet if needed.

Permanent Unit Dates Served   
(Month Year to Month Year) 

42. Please list your projected rotation date _____________ and your anticipated new
unit ___________________.

43. Please provide the date you completed this form:

44. Please sign below. Note this form will lock after signing using Adobe PDF.
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5817 
22 Sep 2021 

FIRST ENDORSEMENT on CG LSC memo 5817 of 22 Sep 2021 

From: , RDML 
           Director of Operational Logistics (CG DOL) 

To:  CAPT 
Legal Service Command (CG-LSC) 

Subj:  SELECTION OF MEMBERS FOR STANDING GCM PANEL IN ALAMEDA, CA 

1. As the Director of Operational Logistics, I have personally selected the members listed below
to serve as a standing panel of general courts-martial members on CG DOL General Court
Martial Convening Order No. 01-21.

2. In selecting those panel members, I used the criteria articulated in references (a) and (b) of
the memorandum. I acknowledge your advice concerning these criteria provided verbally by you
and via your memo. I selected panel members who were, in my opinion, best qualified for the
duty based on their age, education, training, experience, length of service, and judicial
temperament, and used no other criteria.

3. Pursuant to reference (b), R.C.M. 505(c)(1)(B), the recommended delegation of authority to
excuse members without cause to Staff Judge Advocate, Legal Service Command is:

_[__]      Approved 

_[__]      Denied 

4. Pursuant to reference (b), R.C.M. 503(a)(1)(C), with regard to alternate members,

_[__]      I do not authorize the use of alternate members; 

_[__]      the military judge shall impanel one (1) alternate member; 

_[__]      the military judge shall impanel two (2) alternate members; 

_[__]      the military judge shall impanel three (3) alternate members; or 

  [__]      the military judge may impanel alternate members at his or her discretion only 
if, after the exercise of all challenges, excess members remain. 
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5. I select the following twenty-five (25) officers to serve as members:

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22.
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23. 

24. 

25. 

6. If an enlisted accused requests enlisted representation pursuant to Article 25(c)(2)(B), UCMJ,
an appropriate number of the following fifteen (15) enlisted persons in the priority order listed
below will replace the requisite number of lowest priority ordered officers in paragraph 5 such
that the panel is composed of one-third enlisted members. The officers replaced shall become
alternate members.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

7. I select the following fifteen (15) officers to serve as alternate members in the order listed
below:

1.
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2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

8. I select the following ten (10) enlisted persons to serve as alternate members in the order
listed below:

1. 

2. 

3. 

4. 

5. 

6. 

7.
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8.          
 
9.           
 
10.          
 

 
# 



Excerpt of list for audience.



EMPLID LAST NAME FIRST NAME EMPL CLASS PYGD RATE SAL ADMIN PLAN SEX AGE TIME IN SERVICE HIGHEST_EDUC_LVL EDUCATION LEVEL POSITION_NBR CG_EXP_AD_TERM_DT CG_EXP_LOSS_DT CG_AD_BASE_DT PAY BASE DT RANK DT ROTATE DT MBR S DEPTID MBR S ATU MBR'S OPFAC MBR'S DEPT NAME CITY STATE POSTAL
AD O6 CAPT OFF M 9 26 G G‐Bachelo 's Level Deg ee 30‐JUN‐24 30‐JUN‐24 18‐MAY‐94 18‐MAY‐94 01‐JUL‐16 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O5 CDR OFF M 1 19 G G‐Bachelo 's Level Deg ee 30‐MAY‐31 30‐MAY‐31 23‐MAY‐01 23‐MAY‐01 01‐SEP‐17 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD W2 AV 2 WAR M 9 23 C C‐HS G aduate o  Equ valent 31‐OCT‐27 31‐OCT‐27 25‐AUG‐97 25‐AUG‐97 01‐JUN‐20 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O5 CDR OFF M 0 17 G G‐Bachelo 's Level Deg ee 30‐MAY‐33 30‐MAY‐33 21‐MAY‐03 21‐MAY‐03 01‐JUL‐19 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 0 21 C C‐HS G aduate o  Equ valent 30‐JUN‐41 30‐JUN‐41 27‐SEP‐99 27‐SEP‐99 01‐JAN‐21 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 36 18 D D‐Some College 30‐JUN‐40 30‐JUN‐40 21‐OCT‐02 21‐OCT‐02 01‐AUG‐20 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 35 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐JUL‐19 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 3 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐OCT‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O5 CDR OFF M 7 2 G G‐Bachelo 's Level Deg ee 30‐JUN‐35 30‐JUN‐35 01‐JUN‐96 01‐JUN‐96 01‐SEP‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3E LT OFE M 38 1 I I‐Maste 's Level Deg ee 30‐JUN‐42 30‐JUN‐42 25‐JUL‐06 25‐JUL‐06 11‐MAY‐16 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 32 9 C C‐HS G aduate o  Equ valent 17‐MAY‐41 17‐MAY‐41 18‐MAY‐11 18‐MAY‐11 18‐MAY‐15 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 2 20 G G‐Bachelo 's Level Deg ee 30‐JUN‐39 30‐JUN‐39 31‐DEC‐00 28‐SEP‐96 01‐JUL‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 29 7 C C‐HS G aduate o  Equ valent 30‐JUN‐44 30‐JUN‐44 17‐JUN‐13 17‐JUN‐13 21‐MAY‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 36 16 G G‐Bachelo 's Level Deg ee 30‐JUN‐40 30‐JUN‐40 16‐NOV‐04 16‐NOV‐04 01‐JUL‐20 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF F 6 21 G G‐Bachelo 's Level Deg ee 30‐JUN‐40 30‐JUN‐40 29‐SEP‐99 19‐AUG‐92 01‐JUL‐20 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF F 28 6 C C‐HS G aduate o  Equ valent 20‐MAY‐44 20‐MAY‐44 21‐MAY‐14 21‐MAY‐14 21‐MAY‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 30 6 C C‐HS G aduate o  Equ valent 20‐MAY‐44 20‐MAY‐44 21‐MAY‐14 21‐MAY‐14 21‐MAY‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF M 26 3 A A‐Not Ind cated 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF M 26 3 C C‐HS G aduate o  Equ valent 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF F 26 3 C C‐HS G aduate o  Equ valent 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF M 27 3 C C‐HS G aduate o  Equ valent 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 31 6 G G‐Bachelo 's Level Deg ee 30‐JUN‐47 30‐JUN‐47 09‐DEC‐14 09‐DEC‐14 22‐NOV‐20 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 30 5 I I‐Maste 's Level Deg ee 30‐JUN‐46 30‐JUN‐46 21‐APR‐15 21‐APR‐15 24‐NOV‐19 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 3 G G‐Bachelo 's Level Deg ee 30‐JUN‐47 30‐JUN‐47 26‐JUL‐16 26‐JUL‐16 22‐NOV‐20 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O6 CAPT OFF M 3 21 I I‐Maste 's Level Deg ee 30‐JUN‐29 30‐JUN‐29 19‐MAY‐99 19‐MAY‐99 01‐OCT‐20 01‐JUL‐23 000503 37 51290 CEU OAKLAND‐PRODUCT LINE OAKLAND CA 94612
AD W4 INV4 WAR M 52 28 C C‐HS G aduate o  Equ valent 30‐JUN‐22 30‐JUN‐22 19‐APR‐92 14‐SEP‐87 01‐JAN‐17 01‐JUL‐23 000716 47 77100 CG S PACIFIC REG ALAMEDA CA 94501
AD W3 INV3 WAR M 8 21 D D‐Some College 30‐SEP‐29 30‐SEP‐29 20‐JUL‐99 20‐JUL‐99 01‐JUN‐18 01‐JUL‐24 000716 47 77100 CG S PACIFIC REG ALAMEDA CA 94501
AD W2 INV2 WAR M 38 18 C C‐HS G aduate o  Equ valent 30‐SEP‐32 30‐SEP‐32 16‐JUL‐02 16‐JUL‐02 01‐JUN‐20 01‐JUL‐24 000716 47 77100 CG S PACIFIC REG ALAMEDA CA 94501
AD W2 INV2 WAR M 0 13 C C‐HS G aduate o  Equ valent 31‐DEC‐37 31‐DEC‐37 23‐OCT‐07 23‐OCT‐07 01‐JUN‐20 01‐JUL‐24 000716 47 77100 CG S PACIFIC REG ALAMEDA CA 94501
AD O6 CAPT OFF M 6 23 G G‐Bachelo 's Level Deg ee 30‐JUN‐27 30‐JUN‐27 21‐MAY‐97 21‐MAY‐97 01‐JUL‐19 01‐JUL‐22 002368 74 61200 TRACEN PET CMD STAFF PETALUMA CA 94952
AD O5 CDR OFF M 3 21 G G‐Bachelo 's Level Deg ee 30‐JUN‐30 30‐JUN‐30 14‐JAN‐00 14‐JAN‐00 01‐JUL‐16 01‐JUL‐22 002368 74 61200 TRACEN PET CMD STAFF PETALUMA CA 94952
AD O4 LCDR OFF F 2 10 K K‐Docto ate (P ofess onal) 30‐JUN‐41 30‐JUN‐41 12‐JUL‐10 12‐JUL‐10 01‐JUL‐17 01‐JUL‐22 002368 74 61200 TRACEN PET CMD STAFF PETALUMA CA 94952
AD O3E LT OFE M 6 23 G G‐Bachelo 's Level Deg ee 31‐AUG‐27 31‐AUG‐27 19‐JUN‐97 26‐AUG‐96 01‐MAY‐20 01‐JUL‐22 002370 74 61200 TRACEN PET CUST SPRT SERVICES PETALUMA CA 94952
AD W2 PERS2 WAR M 33 15 C C‐HS G aduate o  Equ valent 31‐AUG‐35 31‐AUG‐35 12‐JUL‐05 12‐JUL‐05 01‐JUN‐18 01‐JUL‐24 002370 74 61200 TRACEN PET CUST SPRT SERVICES PETALUMA CA 94952
AD O3E LT OFE M 38 19 C C‐HS G aduate o  Equ valent 30‐SEP‐31 30‐SEP‐31 10‐JUL‐01 10‐JUL‐01 01‐MAY‐19 01‐JUL‐23 002374 74 61200 TRACEN PET COMPTROLLER DIV PETALUMA CA 94952
AD O4 LCDR OFF M 38 15 C C‐HS G aduate o  Equ valent 30‐MAY‐36 30‐MAY‐36 11‐JUL‐05 11‐JUL‐05 01‐JUL‐17 01‐JUL‐23 002374 74 61200 TRACEN PET COMPTROLLER DIV PETALUMA CA 94952
AD O5 CDR OFF M 1 18 G G‐Bachelo 's Level Deg ee 30‐MAY‐32 30‐MAY‐32 22‐MAY‐02 22‐MAY‐02 01‐JUL‐18 01‐JUL‐22 002378 74 61200 TRACEN PET FAC ENG DIV PETALUMA CA 94952
AD W4 MAT4 WAR M 51 28 C C‐HS G aduate o  Equ valent 31‐AUG‐22 31‐AUG‐22 05‐JUN‐92 16‐SEP‐91 01‐JUN‐13 01‐JUL‐22 002378 74 61200 TRACEN PET FAC ENG DIV PETALUMA CA 94952
AD O4 LCDR OFF F 35 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐JUN‐19 01‐JUL‐22 002378 74 61200 TRACEN PET FAC ENG DIV PETALUMA CA 94952
AD O3 LT OFF F 27 C C‐HS G aduate o  Equ valent 17‐MAY‐46 17‐MAY‐46 18‐MAY‐16 18‐MAY‐16 18‐MAY‐20 01‐JUL‐23 002378 74 61200 TRACEN PET FAC ENG DIV PETALUMA CA 94952
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5. After the identification of primary members, the military judge may impanel alternate members 

at his or her discretion. 
 
 
 

 
Captain, U.S. Coast Guard 

Acting Director of Operational Logistics 
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Survivors United 

 



 
Survivors United 

Presenter Biographies 
 
Ms.  Adrian Perry, Victim Advocate  
 
Adrian Perry is a professional educator, victim advocate, and spouse of a retired Marine. After 
completing her Bachelor of Science Degree in Criminal Justice from Radford University, she 
married her husband Breck Perry and they moved to Quantico, Virginia in 2002. 
 
In 2003, the Perry’s received orders to Oahu, Hawaii. While in Hawaii, Adrian served as the 
Director of a Preschool in Honolulu. In 2005, their first child was born and Adrian became a 
dedicated mother of three girls over the last thirteen years and eight duty-stations across the United 
States and Japan. Throughout that time, Adrian has served as a long-term substitute teacher, 
volunteer reading instructor, and volunteer children’s ministry teacher. She is the co-founder of 
Survivors United, Inc., a Non-Profit for sexual assault survivors in the military. Survivors United 
connects survivors of sexual assault with critical resources and support, while elevating the voice 
of the Survivor.  
  
Adrian testified before the Senate Armed Services Committee on Sexual Assault in the Military in 
order to shine light on current legislative inadequacies for sexual assault survivors, while 
recommending the necessary changes to ensure justice is served for sexual assault survivors and 
their families. In 2020, Adrian became a Nationally Credentialed Victim Advocate, and has 
worked multiple cases in support of justice for sexual assault and domestic violence survivors.   
Adrian is currently living in Virginia with her family where she worked as a Victim Witness 
Assistant Director for a local county. During her time working for the Victim and Witness 
Program, she was able to support multiple survivors throughout the criminal process. She has been 
able to observe many Victim Impact Statements be delivered at sentencing. Last year, she 
completed her Master’s Degree in Criminal Justice with an Emphasis in Legal Studies. Adrian is a 
Doctoral Student pursuing a Doctoral Degree in Community Counseling and Traumatology. 
 
Dr.  Breck Perry, Victim Advocate 
 
Dr. Breck Perry currently serves as the Director of Operations for Covan Group, LLC, an Adjunct 
Professor of Qualitative Research at the Liberty University School of Education, and is a retired 
Marine Corps infantry officer. While in the Marines, Breck served in various command and staff 
positions across the globe in support of combat, humanitarian, and crisis response operations. As a 
young Captain, Breck discovered his passion for teaching and writing, and served for six years as a 
non-resident Expeditionary Warfare School and Command and Staff College adjunct faculty 
instructor, earning the Thomas S. Jones Instructor of the Year Award in 2015, 2016, and 2020. 
Upon retirement from active duty in the spring of 2022, Breck completed his Ph.D. in Educational 
Leadership and currently focuses on improving public and private sector education. Breck is a 
certified Sexual Assault Victim Advocate and serves as a member of the Survivor’s United Board 
of Advisors. 
 
  



Mr.  Ryan Guilds, Special Victim Counsel 
 
Ryan Guilds’ is Counsel at Arnold & Porter LLP, a nationally recognized Law Firm, with offices 
throughout the United States.  His commercial practice focuses on complex products liability 
litigation, white collar criminal defense, and internal corporate compliance.  Mr. Guilds is a 
recognized national victims’ rights expert who represents survivors of crime in connection with 
the investigation and prosecution of their assailants.  Under his leadership, Arnold & Porter has 
represented sexual assault survivors in both civilian and military proceedings pro bono for over a 
decade.  He is on the board of the National Crime Victim Law Institute, the honorary board of 
Protect Our Defenders, and is the former board chair of the Network for Victim Recovery of DC. 
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DAC-IPAD Proposed Questions for Adrian and Breck Perry (Survivors United) 
and Ryan Guilds 

 
For Adrian and Breck Perry: 
 
1. From a crime victim’s perspective, what would you like the Committee to know regarding 
how limitations on victim impact statements effect how victims deliver them? 
 
2. Based on your experience, what are the benefits to a victim when they provide an impact 
statement at sentencing? 
 
For Ryan Guilds: 
 
1. In an FY 2020 Joint Explanatory Statement, Congress asked the DAC-IPAD to review the 
issue of whether military judges are interpreting Rule for Courts-Martial 1001 too narrowly and 
restricting what crime victims can say in their impact statement. What changes have you seen 
since 2020? 
 
2a. In your experience working with victims, what have you learned or observed regarding 
military judges allowing victims to speak freely without limiting the impact statement?                  
 
2b. Have you seen a difference between judge alone sentencing and member sentencing cases? 
 
3. Have you seen military judges limit victims speaking directly to the accused during their 
impact statements? 
 
4. What have you observed regarding parents or others providing an impact statement when they 
are not the named victim in the convicted offenses? 
 
5. What is the most frequent victim complaint regarding victim impact statements? 
 
6. You are familiar with the JSC’s proposed changes to RCM 1001 in the draft executive order. 
Do you believe the proposed changes to RCM 1001 will alleviate some of the objections with 
victim impact statements, such as the ability to recommend a specific sentence? 
 
7. Do you have any recommendations for additional changes to RCM 1001? 
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Topic #9: Victim Impact Statements 
 
R.C.M. 1001(c)(3) currently reads: “Contents of statement. The content of statements made under 
paragraphs (4) and (5) may only include victim impact and matters in mitigation. The statement may not 
include a recommendation of a specific sentence.” 
 
Draft change to R.C.M. 1001(c)(3): “Contents of statement. The content of statements made under 
paragraphs (4) and (5) may only include victim impact and matters in mitigation. [the sentence stating 
“The statement may not include a recommendation of a specific sentence.” has been removed.] 
 
DAC-IPAD Comments and Questions:  
 
The deleted sentence was added to R.C.M. 1001(c)(2)(D)(i), explicitly stating that in capital cases, the 
victim impact statement may not include a recommendation of a specific sentence. One of the proposed 
changes to R.C.M. 1001 in the draft E.O. would remove the prohibition against a victim recommending a 
specific sentence for the accused in non-capital cases during a victim impact statement. 
 
Questions:  
 
9a. Is the intent of this proposed change to allow a victim to recommend a specific sentence in their 
victim impact statement, or is the intent to provide military judges the discretion whether to allow such 
recommendations? 
 
9b. If the intent is to allow a victim to make a specific sentence recommendation, did the JSC consider 
making this explicit within the text of R.C.M. 1001(c)(3), similar to how an accused is explicitly 
permitted to request a specific sentence under R.C.M. 1001(d)(2)(A)?  
 
Comment: Without an explicit provision allowing the victim to make a specific sentence recommendation, 
a military judge could reasonably prohibit a victim from doing so if the military judge does not consider 
the recommendation either “victim impact” or “matters in mitigation,” per the language of the rule. 
 
 
Current and draft R.C.M. 1001:  
• VIS-related standards for aggravation (1001(b)(4))--"evidence of financial, social, psychological, 

and medical impact on or cost to....),  
• Crime victim definition (R.C.M. 1001(c)(2)(A))—“direct physical, emotional, or pecuniary harm,” 

and  
• Victim impact definition (R.C.M. 1001(c)(2)(B))—“any financial, social, psychological, or medical 

impact...directly relating to or arising from....”   
 
DAC-IPAD Comments and Questions: 
  
Both provide different definitions or descriptions of victim impact. This seems overly complicated and 
potentially confusing. 
 
9c. Is there a reason that three different definitions or descriptions of victim impact are necessary within 
R.C.M. 1001?  
 
9d. Is it necessary or is there a simpler way?  
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Topic #9: Victim Impact Statements (continued) 
 
R.C.M. 1001(c)(2)(D)(ii) currently reads: “In noncapital cases, for purposes of this subsection, the “right 
to be reasonably heard” means the right to make a sworn statement, an unsworn statement, or both.” 
 
Draft change to R.C.M. 1001(c)(2)(D)(ii): Adds the following sentence “This right includes the right to 
be heard on any objection to any unsworn statement.” 
 
DAC-IPAD Question:  
 
9e. Should the victim also have the right to be heard on an objection to the victim impact statement in a 
capital case when the victim has that right in a non-capital case?  
 
 
Current and draft R.C.M. 1001(c)(5)(A)  
 
DAC-IPAD Comments and Question: 
 
Both provide that the defense may rebut "any statements of fact" in a victim's unsworn statement.  
R.C.M. 1001(d)(1) states that the defense may rebut “any material presented by…the crime victim,” 
though R.C.M. 1001(d)(2)(A) limits the rebuttal to “statements of fact contained in the crime victim’s 
sworn or unsworn statement.”  
 
9f. Is there a reason for the disparity in the language between R.C.M. 1001(d)(1) and 1001(c)(5)(A)/ 
1001(d)(2)(A), which are substantially similar, within the context of the rule? 
 
 
R.C.M. 1001(c)(5)(A) currently reads: A victim may provide an unsworn victim impact statement. 
 
Draft change to R.C.M. 1001(c)(5)(A) 
 
DAC-IPAD Comments and Questions: 
 
The draft change adds a sentence stating that the crime victim's unsworn statement "may be made by the 
crime victim, by counsel representing the crime victim, or both"; however, 1001(c)(5)(B) includes a 
limitation "Upon good cause shown, the military judge may permit the crime victim's counsel, if any, to 
deliver all or part of the crime victim's unsworn statement."  
 
9g. Did the JSC intentionally retain the “upon good cause shown” clause in subparagraph (B) for a 
particular reason?  
 
Comment: It seems the draft change was intended to remove this clause and not require the victim to 
show good cause in order for the victim’s counsel to deliver the victim impact statement.  
 
Recommendation: If this is the case, recommend removing this clause from subparagraph (B). 
 

 

 

 



 

 

 

 

 

 

 

 

 

Tab 7 
Special Victims’ Counsel/ 

Victims’ Legal Counsel Panel 
 



Special Victims’ Counsel/Victims’ Legal Counsel Panel 
Presenter Biographies 

 
 
Colonel Carol A. Brewer, Chief, Special Victims’ Counsel Program, U.S. Army  
 
Colonel (COL) Carol A. Brewer assumed her current duties as Chief of the U.S. Army’s Special 
Victims’ Counsel Program in July 2021. She has served for 21 years in the Army in its Judge 
Advocate General’s Corps.  She was the Staff Judge Advocate (SJA) for the 19th Expeditionary 
Sustainment Command, Daegu, Korea from 2019 – 2021.  She served as Special Victim Prosecutor 
in the Military District of Washington from 2016 – 2019.  COL Brewer also served as a Deputy 
SJA, Chief, Administrative and Civil Law, Senior Trial Defense Counsel, Brigade Judge 
Advocate, Chief, Operations and Training, and Trial Counsel.  COL Brewer has an LL.M., Military 
Law from The Judge Advocate General’s Legal Center & School.  She earned her Juris Doctorate 
from Rutgers School of Law and her B.A. in Politics and Education.  She completed the Army’s 
Basic Officer Leadership Course, extensive training regarding victim behavior and litigation  and 
the Army and Air Force Special Victims’ Counsel Certification Courses,  She’s a member of the 
Pennsylvania and New Jersey Bars, admitted to practice before the U.S. Supreme Court, the Army 
Court of Criminal Appeals, and the New Jersey Supreme Court.  He military awards include the 
Bronze Star, the Army’s Meritorious Service Medal, the Parachutist Badge, the Air Assault Badge, 
and campaign medals for service in Iraq. 
  
Captain Daniel Cimmino, Chief, Victims’ Legal Counsel Program, U.S. Navy  
 
Captain Cimmino has been the Chief, Navy Victims’ Legal Counsel Program since October 2021. 
Prior to this position, he served in several positions within the Navy’s JAG Corps including Chief 
of Staff, Defense Service Offices; Commanding Officer, Defense Service Office West; and 
Executive Assistant and Special Counsel to the General Counsel of the Department of the Navy. 
Captain Cimmino received his law degree from Rutgers University School of Law-Newark, and his 
LLM with a certificate in national security, from Georgetown University. He also received his 
MSM from Troy University and his MA from the Naval War College. He is admitted to practice 
law in New Jersey and before the Court of Appeals for the Armed Forces. 
 
Colonel Tracy Park, Chief, Victims’ Legal Counsel Program, U.S. Air Force  
 
Colonel Tracy A. Park is the Chief, Victims’ Counsel Division, Military Justice and Discipline 
Domain, Joint Base Andrews, Maryland. In this capacity, she is responsible for developing 
policies and procedures for the Victims’ Counsel program, and providing professional oversight 
for 60 judge advocates, 52 paralegals, and one civilian appellate counsel at 49 locations 
worldwide. Victims’ Counsel and Victims’ Paralegals are detailed to represent victims of sexual 
assault and domestic violence crimes before military courts-martial and in administrative legal 
matters, and provide confidential legal advice to victims of interpersonal violence.  
Colonel Park entered the Air Force in February 2004 through the Direct Appointment Program. 
She has served as a Staff Judge Advocate, Deputy Staff Judge Advocate, Chief Legal Advisor, 
and Instructor, as well as deployed to Iraq, Kuwait, and Bosnia & Herzegovina. Prior to her 
current position, Colonel Park was the Section Commander for the Air Force Judge Advocate 
General’s Corps Headquarters and Field Operating Agency, supporting more than 1,200 
personnel worldwide. Colonel Park is admitted to practice law in California. She received a 
Bachelor of Arts in English Literature from Washington University and her Juris Doctor from 
George Washington University Law School.  
 



Lieutenant Colonel Iain D. Pedden, Chief, Victims’ Legal Counsel Program, U.S. Marine 
Corps 
 
Lieutenant Colonel Pedden currently serves as the Chief Victims’ Legal Counsel (CVLC) of the 
Marine Corps and Officer in Charge of the Victims’ Legal Counsel Organization (VLCO). Prior to 
serving in the Marine Corps, LtCol Pedden clerked in the chambers of a state court trial judge. From 
2001–2003 he clerked in the Criminal Appeals Division of the Illinois Attorney General’s Office 
drafting briefs for the Illinois and federal courts, and representing the state in collateral and 
clemency proceedings death penalty cases.  
 
Lieutenant Colonel Pedden has served in several military justice billets related to victims and the 
statements they provide during courts-martial, including service as Senior Defense Counsel, Chief 
Trial Counsel, and Military Justice Officer.  From 2014–2017 he served on the faculty of the U.S. 
Army Judge Advocate General’s Legal Center and School as Associate Professor of Criminal Law, 
teaching evidence and constitutional law.  He also managed the Intermediate Trial Advocacy 
Course, and provided both lectures and advocacy training during the Special Victims Counsel 
(SVC) and Child SVC certification courses. During this tour, he was certified as an SVC, Child 
SVC, and Victim’s Legal Counsel (VLC), and was certified and sworn as a military judge.  
 
From 2017 to 2019, LtCol Pedden served as Branch Head of Military Justice at Headquarters 
Marine Corps in the Pentagon.  In that capacity, he advised the Staff Judge Advocate to the 
Commandant on all military justice matters, assisted in policy development, and developed and 
implemented a uniform training curriculum and plan for Marine judge advocates following the 
Military Justice Act of 2016.  He went on to additional advanced education in 2019, a command 
tour from 2020–2022, and reported for his current duties in August 2022. 
 
Ms. Elizabeth Marotta, Chief, Special Victims’ Counsel Program, U.S. Coast Guard  
 
Elizabeth Marotta is the Chief, Office of Member Advocacy. In this capacity, she is responsible for 
the Coast Guard's Special Victims’ Counsel Program and the Disability Attorney function. Prior to 
the Coast Guard, Ms. Marotta served 25 years in the Army and retired in the rank of Colonel. While 
in the Army, Ms. Marotta most recently served as the Chief, Defense Appellate Division and the 
Program Manager, Special Victims’ Counsel.  She also served in numerous other position including 
Staff Judge Advocate, Deputy of Government Appellate Division, Chief of Justice, and Trial 
Counsel. 
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DAC-IPAD Proposed Questions for SVC/VLC Panel 
 

Victim Impact Statements 

1. What training do victims’ counsel receive regarding victim impact statements? 

2. What advice do you and other SVC/VLC provide clients when preparing impact statements? 

3. How involved are SVC/VLC in preparing impact statements? 

4. Do SVC/VLC generally coordinate with trial and defense counsel prior to sentencing to 
determine potential objections to material in impact statements? 

5. What are the most common objections you hear regarding information in impact statements? 

6. In your experience, do military judges allow victims to speak freely without limiting the impact 
statement? Does this differ between judge alone sentencing and member sentencing cases? 

7. Have you observed military judges limit victims speaking directly to the accused during their 
impact statements? 

8. What is the most frequent victim complaint regarding victim impact statements? 

9. You are familiar with the JSC’s proposed changes to RCM 1001 in the draft executive order. 
Do you believe the proposed changes to RCM 1001 will alleviate some of the objections with 
victim impact statements, such as the ability to recommend a specific sentence? 

10. Do you have any recommendations for additional changes to RCM 1001? 
 
Appellate Practice 

11. What training do SVC/VLC receive regarding appellate rights for victims? 

12. Do you communicate and/or coordinate with appellate government or defense counsel 
regarding appellate positions and filings? 

13. What is your experience filing matters with appellate courts? Have appellate courts been 
willing to consider the merits of SVC/VLC motions, and to grant the requested relief? 
 
Restorative Justice 

14. Congress asked the DAC-IPAD to review alternative justice programs, such as mediation or 
restorative engagement, as a means to aid victims and alleged offenders, particularly in cases in 
which the evidence is insufficient for prosecution or nonjudicial punishment.  

Please share your thoughts on whether such programs would be beneficial in cases involving 
sexual assault allegations. 

15. Canada and Australia offer military victims of sexual assault an opportunity to speak with 
senior military officials in a facilitated meeting to share their experience of trauma.  

Please share your thoughts on whether military victims would benefit from the creation of a 
facilitated restorative engagement program unrelated to the court-martial process? 
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Office of Special Trial Counsel Panel 
Presenter Biographies 

 
 
Honorable Carrie F. Ricci, General Counsel, Department of the Army 
 
Honorable Ricci was confirmed by the United States Senate on December 14, 2021 and was 
sworn in as the 23rd General Counsel of the United States Army on January 3, 2022. As General 
Counsel, she is the chief lawyer of the Army ultimately responsible for determining the Army's 
position on any legal question. She serves as legal counsel to the Secretary of the Army, Under 
Secretary, the five Assistant Secretaries, and members of the Army Secretariat. 
 
For nine years prior to her appointment, Ms. Ricci served as a Senior Executive with the United 
States Department of Agriculture, first as an Assistant General Counsel, then as the Associate 
General Counsel, Marketing, Regulatory, and Food Safety Programs, where she led a team that 
provided legal services to two Under Secretaries and three agencies. Her preceding assignment 
was as Assistant General Counsel, Office of General Counsel, Department of Defense Education 
Activity. 
 
In 2010, Ms. Ricci retired from the U.S. Army after 20 years of active military service. At the 
time of her retirement, Ms. Ricci served as Assistant General Counsel, Office of the General 
Counsel, U.S. Army, where she advised the Secretary of the Army and other senior Army leaders 
on legal and policy issues concerning all areas of military personnel management. Other key 
military assignments include: Deputy Staff Judge Advocate, U.S. Army Intelligence and Security 
Command; Chief, International Law, U.S. Central Command (USCENTCOM); Administrative 
Law Attorney, Office of the Judge Advocate General; Trial Counsel and Operational Law 
Attorney, 4th Infantry Division; and Platoon Leader in Operations DESERT SHIELD and 
DESERT STORM. 
 
In 2020, Ms. Ricci served on the Fort Hood Independent Review Committee, a five-member 
panel of Highly Qualified Experts appointed by the Secretary of the Army to conduct a review of 
the Fort Hood command climate and assess its impact on its soldiers and units, particularly as it 
related to preventing sexual assault and sexual harassment. 
 
Ms. Ricci is a 1988 ROTC graduate of Georgetown University and later attended law school 
through the Army’s Funded Legal Education Program, graduating from the University of 
Maryland School of Law in 1996. She earned a Master of Laws degree (LL.M.) from The Judge 
Advocate General’s Legal Center and School, and a second LL.M from George Washington 
University School of Law. She is a graduate of the U.S. Army Command and General Staff 
College and holds a certificate in Diversity, Equity, and Inclusion in the Workplace from the 
University of South Florida. 
 
Ms. Ricci is a Fellow of the American Bar Foundation and volunteers as a Girl Scout Troop 
Leader in Fairfax, Virginia, where she resides with her family. 
 
  



Lieutenant General Stuart W. Risch, The Judge Advocate General, U.S. Army 
 
Lieutenant General Risch is a native of Orange/West Orange, NJ, was initially commissioned a 
Second Lieutenant in the Field Artillery in 1984. He served as a Platoon Leader, Executive 
Officer, and Company Commander in the 78th Infantry Division, U.S. Army Reserve, while 
attending law school. He entered active duty and the Judge Advocate General's Corps in1988. 
 
Prior to assuming duty as The Judge Advocate General on July 10, 2021, Lieutenant General 
Risch recently served as the Deputy Judge Advocate General, from August 2, 2017, until July 9, 
2021. His previous assignments as a General Officer include service as the Commander, United 
States Army Legal Services Agency and Chief Judge, United States Army Court of Criminal 
Appeals, Fort Belvoir, Virginia; the Assistant Judge Advocate General for Military Law and 
Operations, Headquarters, Department of the Army, Pentagon, Washington, D.C.; and as the 
Commanding General/Commandant of The Judge Advocate General's Legal Center and School, 
Charlottesville, Virginia. 
 
Prior to that, he served as the Staff Judge Advocate, III Armored Corps and Fort Hood, Fort 
Hood, Texas (duty with U.S. Forces-Iraq during OPERATIONS IRAQI FREEDOM and NEW 
DAWN); Staff Judge Advocate, U.S. Army Fires Center of Excellence, Fort Sill, Oklahoma; 
Legislative Counsel in the Army’s Office of the Chief Legislative Liaison, Pentagon; Staff Judge 
Advocate, 1st Infantry Division, Wuerzburg, Germany (with duty in Iraq during OPERATION 
IRAQI FREEDOM II); Director, Center for Law and Military Operations, The Judge Advocate 
General’s Legal Center & School, Charlottesville, Virginia; Deputy Staff Judge Advocate, 4th 
Infantry Division, Fort Hood, Texas; Litigation Attorney, U.S. Army Litigation Division, 
Arlington, Virginia; Instructor and Law Review Editor at The Judge Advocate General’s School, 
Charlottesville, Virginia; and as the Chief, Military Justice, Senior Trial Counsel and Brigade 
Legal Advisor, 2d (Blackjack) Brigade, 1st Cavalry Division, Fort Hood, Texas (with service in 
Saudi Arabia, Kuwait, and Iraq during OPERATIONS DESERT SHIELD/STORM). He also 
practiced civil litigation in the private sector with the law firm of Dwyer, Connell, and Lisbona, 
in Montclair, NJ, prior to entering active duty. 
 
Lieutenant General Risch received his Bachelor of Arts degree in Government and Law and 
History from Lafayette College, Easton, Pennsylvania, in 1984; a Juris Doctor degree from Seton 
Hall University School of Law, Newark, New Jersey, in 1987; a Master’s degree in Law from 
The Judge Advocate General’s Legal Center and School, U.S. Army, Charlottesville, Virginia, in 
1996, and a Master’s degree in Strategic Studies from the U.S. Army War College, Carlisle, 
Pennsylvania, in 2007. 
 
Lieutenant General Risch’s military education includes the Judge Advocate Officer Basic and 
Advanced Courses, the Combined Arms and Services Staff School, the Command and General 
Staff Officer’s Course, and the Army War College. He is a member of the Bar of the State of 
New Jersey, and is admitted to practice law before the U.S. Supreme Court and numerous federal 
and military courts. His military awards include the Legion of Merit with three Oak Leaf 
Clusters and the Bronze Star Medal with Oak Leaf Cluster. Lieutenant General Risch is married 
and he and his wife have three children and seven grandchildren.   
 
  



Honorable John P. Coffey, General Counsel, Department of the Navy 
 
Honorable Coffey was sworn into office on February 16, 2022, as the 24th General Counsel of 
the Department of the Navy after his confirmation by the U.S. Senate on February 9, 2022.  As 
General Counsel, Mr. Coffey is the Department of the Navy’s (DON) Chief Legal Officer and 
head of the Office of the General Counsel (OGC). He leads more than 1,100 attorneys and 
professional support staff in 140 offices worldwide. DON OGC provides legal advice to the 
Secretary of the Navy, the Under Secretary of the Navy, the Assistant Secretaries of the Navy 
and their staffs, and the multiple components of the Department, to include the Navy and the 
Marine Corps. 
 
He is a native of New York. Mr. Coffey is the oldest of seven children born to Irish 
immigrants.  He is an honors graduate of the United States Naval Academy and Georgetown 
University Law Center.  After graduating from Annapolis, Mr. Coffey completed Naval Flight 
Officer training and served eight years on active duty, including assignments as a P-3C Orion 
mission commander hunting Soviet submarines during the Cold War, a junior officer intern to 
the Strategy Division in the Organization of the Joint Chiefs of Staff, and the special military 
assistant (personal aide) to Vice President George H.W. Bush.  Mr. Coffey attended Georgetown 
Law’s evening program while assigned to the Pentagon and White House.  After graduating from 
Georgetown, Mr. Coffey transitioned to the Navy Reserve and returned to New York, where he 
practiced law for over thirty-five years, including several years as an Assistant United States 
Attorney in the Southern District of New York and most recently as Chair of Complex Litigation 
at Kramer Levin Naftalis & Frankel LLP. 
 
After returning home to New York, Mr. Coffey continued to serve in the Navy Reserve for 
eighteen years.  Among other things, he flew anti-submarine missions in the North Atlantic and 
Mediterranean, counter-narcotics missions in the Caribbean, and armed missions in support of 
the blockade of the former Yugoslavia.  Mr. Coffey was selected to serve as commanding officer 
both of a reserve P-3C squadron (VP-92) and the reserve component of the Enterprise carrier 
battle group staff (CCDG-12), and served as a staff officer in the Office of the Secretary of 
Defense (Reserve Affairs).  Mr. Coffey retired at the rank of captain in 2004. 
 
Vice Admiral Darse E. “Del” Crandall, The Judge Advocate General, U.S. Navy 
 
Vice Admiral Crandall is a native of Elgin, Illinois. He was commissioned in 1984 through the 
Naval Reserve Officers Training Corps Program at Northwestern University, where he received 
a bachelor of arts degree in Economics. As a midshipman he earned silver "Dolphins," the 
enlisted submarine warfare qualification, on USS Woodrow Wilson (SSBN 624 GOLD). 
His first tour of duty was as communications officer and anti-submarine warfare officer on USS 
Lockwood (FF 1064), homeported in Yokosuka, Japan, where he earned his surface warfare 
officer qualification. While serving as administrative assistant and aide to the Deputy Chief of 
Naval Operations (Naval Warfare), Crandall was selected for the law education program. In 
1992, he graduated from Georgetown University Law Center, cum laude. In 1999, he received a 
masters of law degree in international law from The George Washington University, with highest 
honors. 
 
  



Major General David J. Bligh, Staff Judge Advocate to the Commandant to the Marine 
Corps, U.S. Marine Corps 
 
Major General Bligh was raised in Athens, Pennsylvania.  He is a 1988 graduate of Indiana 
University of Pennsylvania and a 1997 graduate of the University of Georgia School of Law. 
Major General Bligh was commissioned through the Platoon Leaders Course program in 
1988.  He initially served as a Platoon Commander and Company Commander at 2d Assault 
Amphibian Battalion, Camp Lejeune, North Carolina.  He later served as a Series Commander at 
Marine Corps Recruit Depot, Parris Island, South Carolina. 
 
Upon completion of the Naval Justice School, Major General Bligh served as a civil law officer, 
trial counsel, and officer-in-charge of legal assistance at Camp Lejeune.  He was then assigned as 
Director, Joint Law Center, Marine Corps Air Station New River, North Carolina. During this 
assignment, Major General Bligh deployed for OIF-I with Task Force Tarawa. 
Major General Bligh has served as the Staff Judge Advocate for 3d Marine Division and III 
Marine Expeditionary Force in Okinawa, Japan, and Marine Corps Forces Command in Norfolk, 
Virginia.  Prior to assuming his current duties, Major General Bligh served as the Deputy Staff 
Judge Advocate to the Commandant of the Marine Corps, and later as the Assistant Judge 
Advocate General of the Navy (Military Law). 
 
Honorable Peter J. Beshar, General Counsel, Department of the Air Force 
 
Honorable Beshar was sworn in as the 25th General Counsel for the Department of the Air Force 
during a Pentagon ceremony March 18, following his confirmation to the role by the U.S. Senate, 
March 10. 
 
Prior to his confirmation, Honorable Beshar served as the executive vice president and general 
counsel of the global professional services firm Marsh McLennan. Among his career highlights, 
he was appointed by President Barack Obama as a trustee of the Wilson Center for International 
Scholars in 2015, served as the special assistant to former Secretary of State Cyrus Vance in the 
peace negotiations in the former Yugoslavia, and spearheaded initiatives to assist veterans with 
employment opportunities and access to housing, disability and other benefits. 
 
In his newest capacity, Honorable Beshar is the Department of the Air Force’s chief ethics 
official and legal officer, providing oversight, guidance and direction to more than 2,600 Air 
Force military and civilian lawyers worldwide. 
 
Honorable Beshar joins the Department as it implements requirements in the 2022 National 
Defense Authorization Act and recommendations from a Department of Defense independent 
review commission aimed at bolstering the specialized resources available to investigate and 
prosecute certain offenses such as murder, sexual assault, and domestic violence. 
 
 
  



Lieutenant General Charles L. Plummer, The Judge Advocate General, U. S. Air Force 
 
Lieutenant General Plummer serves as the Legal Adviser to the Secretary of the Air Force, the 
Chief of Staff of the Air Force, the Chief of Space Operations, and all officers and agencies of 
the Department of the Air Force. He directs all judge advocates in the performance of their duties 
and is responsible for the professional oversight of more than 2,200 judge advocates, 350 civilian 
attorneys, 1,400 enlisted paralegals and 500 civilians in the Total Force Judge Advocate 
General's Corps worldwide; overseeing military justice, operational and international law, and 
civil law functions at all levels of Air Force and Space Force commands. 
 
Prior to his appointment as The Judge Advocate General, Lieutenant General Plummer served as 
the Deputy Judge Advocate General, Headquarters U.S. Air Force, Arlington, Virginia. 
 
Lieutenant General Plummer was admitted to practice law in the State of New York in 1994. 
From August 1994 to September 1995, he practiced as a civilian attorney with firms in Buffalo 
and Syracuse, New York. He entered the Air Force by direct appointment in September 1995. 
 
Lieutenant General Plummer has served in a variety of legal positions at the base, the field 
operating agency, the air staff and the joint staff levels. In addition to his traditional assignments, 
he served a rotation as the Staff Judge Advocate to the 3rd Air Expeditionary Group, Kwang Ju 
Air Base, South Korea, and as the Staff Judge Advocate to a Joint Special Operations Task Force 
in Jordan.  



 
 

DAC-IPAD Questions for OSTC Panel 
 

 
1. The Committee understands that your respective OSTC Training and Education plans will be 
issued this month (no later than December 31, 2022). Through the staff, can you please provide 
the committee your training and education plans once published. 
 
At this time, can you please give us a general description of the additional training requirements 
for judge advocates and paralegals selected to serve in the OSTC?  
 
2. As you are aware, some committee members attended training courses for the Air Force at 
Maxwell AFB and at the Army Advocacy Center – thank you for those invitations and the members 
appreciated the professionalism of your course facilitators and were impressed with the training. 
 
What upcoming courses do you anticipate in 2023 and will there be opportunities for Committee 
members to attend and based on the members’ experience and expertise perhaps be active 
participants in the exchange with the students.   
 
3. How will training be specialized for the 11 covered offenses (including murder and 
manslaughter in addition to rape and sexual assault) as opposed to generalized litigation training? 
 
4. How will training provide the skills needed to develop the investigation of a covered offense? 
 
5. What role do the OSTC civilian attorneys have in the training and education of special trial 
counsel, paralegals, and other support staff? 
 
6. When an STC exercises exclusive authority to determine whether a reported offense is a covered, 
how will that determination be documented and who will be notified of that determination?  
 
7. How will your OSTC will coordinate and communicate with your respective Special Victim’s 
Counsel programs? 
 
8. How will you ensure STC communications with SJAs and convening authorities or 
commanders remain free from unlawful or unauthorized influence? 
 
9. Have you established test sites using OSTC processes and procedures to capture lessons learned? 
 
9a. Please describe the test sites and how lessons learned are incorporated into policy and 
training materials. 
 
9b. How are these lessons shared with the other Services? 
 



 

 

 

 

 

 

 

 

 

Tab 9 
Race & Ethnicity Disparities Reports 

 



�����������	�
���
��	������
��	�����	���	
������
����	
����������������
������������������	�������������
���
����������������
���
����	�����������	�����������	����
��	����	�	���	������	�����	���	
�����
����	
�������
��	�	
��
����������
��������	�������	�	����





����������	
��������
������������������������������� ! "!�#��$���%&'&��(����)*�����+'�&���',�-����+�./,�0&�*�&�1&�2�'���3(&�4&��5����*�3�*�����6���(&&'����7�''�'�������8��&��+��%��9*'1&�2�'���3(&�:�;(�<��%�*..����+��=��6��.&�����=&''*�&��%&'�*(&�4�'8����=�.&��:�����>&/?���=&'*�&�����>�@*�A7�*&������&���&�8&�'�������&�+*��B��)&�0��'&/�=���)6*'(&/,�-����+*��B��)&,�0&�*�&���*8��*&��%&'&��(�=�.&��0���)�@&'>,�-�������*'&�7��C�,�0&�*�&�?���7���*��7���C��'�����&8��'�+��D�>���1&�2�'���3(&�0&88*&����<�(��'#E�FF����!�EG�7�(�'&(�4�;���=��7�(&�&,�=;�8&�+�9�)��&�%&'&��(H��7��C�,�-����+�./�!IJEK�#E�FF����!�EG�����=;(*&�6��7����'���!F�GF�#E�FF����?�(&�4��D�&L(&��!#�MN�E!��F!�!��O�GFF��!�����?@*8���2���;((*9�'





����������	
��������
����������	���
���
������������
������������������������������������
������������������
��� !"� #��$%&$'�$#(�)"*#&%�+$"$���'$"&#,�" �+&-�$!&"&�-�&#�"*��.#/�-"&,$"& #0�1! -�%2"& #0�$#(�3 #/&%"& #� 4�5�62$'�744�#-�-�&#�"*��8&'&"$!9�����:���;<;<





�

����������	�
���	��	
�������	�����
	���������	�	�����������������	
����������������������������	���	���������������������� !��"#$%!&'(�)&**%++���& �, $�!+%-.+%& /�0'&!�12+%& /�. #����� !��&��3�42.5�"!!.25+�% �+���"'*�#�6&'1�!��� �

789�:;<9=>?�@98>9=�A�BCD�EF=>G�HI8JFKLG�M>=99>�A�MN;>9�ODP�A�Q=K;8R>F8�A�S;=R;8;I�TTTPU��
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��� 	!"#$ 	%�����&�'(	)*	+%�$%,-	�(.'$�-	%'/	0�'/�+	/$�1%+$($��	$'	(.�	&$,$(%+2	34�($��	�2�(�& 56789	:;9;<=>?@AB	CBDEBF6EG	HI	JBIBKLB	LM6NN	OEHPQRB	IHE	FMB	D6EEGQKS	HTF	HI	FMB	6DFQPQFQBL	RBLDEQUBR	QKLTULBDFQHKL	5U7	6KR	5D7	QK	HERBE	FH	QVOEHPB	FMB	6UQNQFG	HI	FMB	JBO6EFVBKF	HI	JBIBKLB	FH	RBFBDF	6KR	6RREBLLE6DQ6NW	BFMKQDW	6KR	SBKRBE	RQLO6EQFQBL	QK	FMB	VQNQF6EG	XTLFQDB	LGLFBV?5U7	C;Y<;Z=<[	\]	J;];9C;	=9J	<;>=Z;J	=YZ8̂8Z8;C?@AB	6DFQPQFQBL	RBLDEQUBR	QK	FMQL	LTULBDFQHK	6EBFMB	IHNNH_QKSW	FH	UB	DHVVBKDBR	HE	D6EEQBR	HTF	56L	6OONQD6UNB7	UG	KHF	N6FBE	FM6K	̀ab	R6GL	6cBE	FMB	R6FB	HI	FMBBK6DFVBKF	HI	FMQL	=DFd5̀7	]HE	B6DM	DHTEFeV6EFQ6N	D6EEQBR	HTF	UG	6K	=EVBR	]HEDB	6cBE	FMB	R6FB	HI	FMB	BK6DFVBKF	HI	FMQL	=DFW	FMBCBDEBF6EG	HI	JBIBKLB	LM6NN	EBfTQEB	FMB	MB6R	HI	FMB	=EVBR	]HEDB	DHKDBEKBR@5=7FH	EBDHER	FMB	E6DBW	BFMKQDQFGW	6KR	SBKRBE	HI	FMB	PQDFQV	6KR	FMB	6DDTLBRW	6KR	LTDM	HFMBE	RBVHSE6OMQDQKIHEV6FQHK	6UHTF	FMB	PQDFQV	6KR	FMB	6DDTLBR	6L	FMB	CBDEBF6EG	DHKLQRBEL	6OOEHOEQ6FBg5h7	FH	QKDNTRB	R6F6	U6LBR	HK	FMB	QKIHEV6FQHK	RBLDEQUBR	QK	LTUO6E6SE6OM	5=7	QK	FMB	6KKT6N	VQNQF6EGXTLFQDB	EBOHEFL	HI	FMB	=EVBR	]HEDB?5i7	AB	CBDEBF6EG	HI	JBIBKLBW	QK	DHKLTNF6FQHK	_QFM	FMB	CBDEBF6EQBL	HI	FMB	VQNQF6EG	RBO6EFVBKFL	6KR	FMBCBDEBF6EG	HI	jHVBN6KR	CBDTEQFGW	LM6NN	QLLTB	STQR6KDB	FM6F@5=7BLF6UNQLMBL	DEQFBEQ6	FH	RBFBEVQKB	_MBK	R6F6	QKRQD6FQKS	OHLLQUNB	E6DQ6NW	BFMKQDW	HE	SBKRBE	RQLO6EQFQBL	QKFMB	VQNQF6EG	XTLFQDB	OEHDBLL	LMHTNR	UB	ITEFMBE	EBPQB_BRg	6KR5h7RBLDEQUBL	MH_	LTDM	6	EBPQB_	LMHTNR	UB	DHKRTDFBR?5k7AB	CBDEBF6EG	HI	JBIBKLBW	QK	DHKLTNF6FQHK	_QFM	FMB	CBDEBF6EQBL	HI	FMB	VQNQF6EG	RBO6EFVBKFL	6KR	FMBCBDEBF6EG	HI	jHVBN6KR	CBDTEQFGW	LM6NN@5=7DHKRTDF	6K	BP6NT6FQHK	FH	QRBKFQIG	FMB	D6TLBL	HI	6KG	E6DQ6NW	BFMKQDW	HE	SBKRBE	RQLO6EQFQBL	QK	FMBVQNQF6EG	XTLFQDB	LGLFBVg5h7	F6lB	LFBOL	FH	6RREBLL	FMB	D6TLBL	HI	LTDM	RQLO6EQFQBLW	6L	6OOEHOEQ6FB?5D7J=Ye8m=J	=YZ8̂8Z8;C?@5̀789	:;9;<=>?@AB	6DFQPQFQBL	RBLDEQUBR	QK	FMQL	LTULBDFQHK	6EB	FMB	IHNNH_QKSW	FH	UB	DHKRTDFBR	UG	FMBQKRBOBKRBKF	DHVVQFFBB	J=Ye8m=Jd5=7=	EBPQB_	6KR	6LLBLLVBKFW	UG	nLD6N	GB6EW	HI	FMB	E6DB	6KR	BFMKQDQFG	HI	VBVUBEL	HI	FMB	=EVBR	]HEDBL6DDTLBR	HI	6	OBKBFE6FQPB	LBoT6N	6LL6TNF	HpBKLB	HE	DHKF6DF	LBoT6N	6LL6TNF	HpBKLB	QK	6K	TKEBLFEQDFBREBOHEF	V6RB	OTELT6KF	FH	JBO6EFVBKF	HI	JBIBKLB	8KLFETDFQHK	qrst?biW	QKDNTRQKS	6K	TKEBLFEQDFBREBOHEF	QKPHNPQKS	6	LOHTLB	HE	QKFQV6FB	O6EFKBEW	QK	6NN	D6LBL	DHVONBFBR	QK	B6DM	nLD6N	GB6E	6RREBLLBR?5h7=	EBPQB_	6KR	6LLBLLVBKFW	UG	nLD6N	GB6EW	HI	FMB	E6DB	6KR	BFMKQDQFG	HI	VBVUBEL	HI	FMB	=EVBR	]HEDBL6S6QKLF	_MHV	DM6ESBL	_BEB	OEBIBEEBR	OTELT6KF	FH	<TNB	IHE	YHTEFLeu6EFQ6N	kbv	IHE	6	OBKBFE6FQPB
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	���	��������� !"�	##$%#&'	()	����	&*''+,+-.	/01,-,+2�3	4.�5677.-	46-,83	,+.15	69	54.8,2-	,7+.�.5+2!!(:)"; )"	(<	=>?@A:?)	?A	-:" ;	<(@	1:)(@	/:B":;CDE	FGHHIJJEE	IK	FGLFEMLEN	OGM	JPE	QEROSME	GO	HILGMT	HIRIJSMU	NEVELNELJK	QPG	SME	WIFJIHK	GO	SL	SRREXEN	KEYZMERSJEN	G[ELKE\	DE	FGHHIJJEE	SF]LGQRENXEK	JPE	̂EVSMJHELJ	GO	̂EOELKE_K	FGLJIL̀EN	E[GMJK	JG	IHVREHELJ	KEMWIFEK	IL	K̀VVGMJ	GO	KEMWIFE	HEHaEMK	QPG	SME	WIFJIHK	GO	KEỲSR	SKKS̀RJ	SLN	ÒMJPEMT	JG	EYVSLN	KGHE	GO	JPEKE	KEMWIFEK	JG	NEVELNELJK	QPG	SME	WIFJIHK\	bGQEWEMT	JPE	FGHHIJJEE	MEHSILK	FGLFEMLEN	JPSJ	JPEME	IK	LGJ	SL	SNEc̀SJE	HEFPSLIKH	QIJPIL	JPE	HIRIJSMU	FG̀MJZHSMJISR	VMGFEKK	JG	MEVMEKELJ	JPE	aEKJ	ILJEMEKJK	GO	HILGM	WIFJIHK	OGRRGQILX	SL	SRREXEN	KEYZMERSJEN	G[ELKE\DEMEOGMET	LGJ	RSJEM	JPSL	def	NSUK	SgEM	JPE	NSJE	GO	JPE	ELSFJHELJ	GO	JPIK	hFJT	JPE	̂EOELKE	hNWIKGMU	iGHHIJJEE	GL	jLWEKJIXSJIGLT	kMGKEF̀JIGLT	SLN	̂EOELKE	GO	lEỲSR	hKKS̀RJ	IL	JPE	hMHEN	mGMFEK	KPSRR	K̀aHIJ	JG	JPE	iGHHIJJEEK	GL	JPE	hMHEN	lEMWIFEK	GO	JPE	lELSJE	SLN	JPE	bG̀KE	GO	nEVMEKELJSJIWEK	S	MEVGMJ	JPSJ	EWSR̀SJEK	JPE	LEEN	OGMT	SLN	JPE	OESKIaIRIJU	GOT	EKJSaRIKPILX	S	VMGFEKK	̀LNEM	QPIFP	S	X̀SMNISL	SN	RIJEH	HSU	aE	SVVGILJEN	JG	MEVMEKELJ	JPE	ILJEMEKJK	GO	S	WIFJIH	GO	SL	SRREXEN	KEYZMERSJEN	G[ELKE	oSK	JPSJ	JEMH	IK	NEpLEN	IL	KEFJIGL	dfqqEoXr	GO	JIJRE	dfT	sLIJEN	lJSJEK	iGNEr	QPG	PSK	LGJ	SJJSILEN	JPE	SXE	GO	de	UESMK\
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	���	���������	��� !""#	$�	%�##&#'()*+,,-	�(--.-	/0	(	12/3/-(+	4,5,-0,	()).2-,6	/-	7/0)(8	�(+/5.2-/(8	09,1/(+/:/-;	/-	0,2/.<0	5,+.-6	(-4	*/;*�92.=+,	1(0,0>	?2/.2	).	,-),2/-;	92/@(),	92(1)/1,	/-	�ABB8	C0>	�(--.-	D(0	(	9<E+/1	4,5,-4,2	5.2	.@,2	FA	6,(208	/-	G.0	H-;,+,0	(-4	I(-	J/,;.	�.<-)/,0>	K@,2	)*,	1.<20,	.5	*,2	1(2,,28	C0>	�(--.-	0<9,2@/0,4	E2(-1*	.9,2()/.-0	(-4	)2(/-/-;	92.;2(30	D/)*/-	)*,	.L1,0	(-4	*(-4+,4	)*.<0(-40	.5	12/3/-(+	1(0,0>	I*,	*(0	1.39+,),4	*<-42,40	.5	M<26	)2/(+08	/-1+<4/-;	)*.0,	/-@.+@/-;	@/.+,-)	0,N<(+	(00(<+)	(-4	1(9/)(+	3<24,2	D/)*	09,1/(+	1/21<30)(-1,0>	I/-1,	BOOP8	C0>	�(--.-	*(0	)(<;*)	)2/(+	(4@.1(16	(0	(-	(4M<-1)	92.5,00.2	.5	+(D	()	�(+/5.2-/(	Q,0),2-	I1*..+	.5	G(D	/-	I(-	J/,;.8	(-4	*(0	E,,-	.-	)*,	5(1<+)6	.5	)*,	R()/.-(+	S-0)/)<),	.5	T2/(+	H4@.1(16	(0	(	),(3	+,(4,2	(-4	),(1*,2>	I*,	/0	9(0)�?2,0/4,-)	(-4	1<22,-)	T2(/-/-;	�..24/-().2	5.2	)*,	�(+/5.2-/(	?<E+/1	J,5,-4,20U	H00.1/()/.-8	92.@/4/-;	,4<1()/.-(+	0,3/-(20	5.2	12/3/-(+	4,5,-0,	()).2-,60	)*2.<;*.<)	)*,	0)(),	.5	�(+/5.2-/(>	C0>	�(--.-	*(0	+,1)<2,4	.-	E()),2,4	D.3,-	06-42.3,	,@/4,-1,	()	)*,	C(2/-,	�.290	Q.2+4	Q/4,	T2(/-/-;	�.-5,2,-1,	()	C(2/-,	�.290	V,12</)	J,9.)	WC�VJX8	I(-	J/,;.8	(-4	D(0	(	03(++�;2.<9	5(1/+/)().2	5.2	)*,	R(@(+	Y<0)/1,	I1*..+	1.<20,	ZJ,5,-4/-;	I,N<(+	H00(<+)	�(0,0[	/-	I(-	J/,;.>	C0>	�(--.-	*(0	2,1,/@,4	-<3,2.<0	(D(2408	/-1+<4/-;	T.9	T,-	�2/3/-(+	J,5,-0,	H)).2-,6	/-	I(-	J/,;.8	G(D6,2	.5	)*,	\,(2	52.3	)*,	R.2)*	�.<-)6	](2	H00.1/()/.-8	(-4	H)).2-,6	.5	)*,	\,(2	52.3	)*,	I(-	J/,;.	�.<-)6	?<E+/1	J,5,-4,2U0	KL1,>���	��̂_�̂"�	̀�	a�̂bc#C(2;(2,)	ZC,;[	d(2@/-8	C>H>8	Y>J>8	/0	)*,	,N,1<)/@,	4/2,1).2	.5	)*,	R()/.-(+	�2/3,	7/1)/3	G(D	S-0)/)<),	WR�7GSX8	D*,2,	0*,	*(0	D.2e,4	0/-1,	�AAF>	I*,	/0	(+0.	(	1+/-/1(+	92.5,00.2	.5	+(D	()	G,D/0	f	�+(2e	G(D	I1*..+8	D*,2,	R�7GS	/0	+.1(),4>	S-	�ABP8	C0>	d(2@/-	D(0	(99./-),4	).	)*,	7/1)/30	H4@/0.26	d2.<9	.5	)*,	g-/),4	I)(),0	I,-),-1/-;	�.33/00/.-8	(-4	4<2/-;	�ABFhBP8	0*,	0,2@,4	.-	)*,	7/1)/3	I,2@/1,0	I<E1.33/)),,	.5	)*,	V,09.-0,	I60),30	).	H4<+)	I,N<(+	H00(<+)	�2/3,0	?(-,+	.5	)*,	g>I>	J,9(2)3,-)	.5	J,5,-0,>	I*,	*(0	0,2@,4	(0	1.�1*(/2	.5	)*,	H3,2/1(-	](2	H00.1/()/.-U0	�2/3/-(+	Y<0)/1,	I,1)/.-	7/1)/30	�.33/)),,8	(0	1.�1*(/2	.5	)*,	K2,;.-	H)).2-,6	d,-,2(+U0	�2/3,	7/1)/30U	V/;*)0	T(0e	i.21,8	(-4	(0	(	3,3E,2	.5	)*,	G,;/0+()/@,	f	?<E+/1	?.+/16	�.33/)),,	.5	)*,	K2,;.-	H)).2-,6	d,-,2(+U0	I,N<(+	H00(<+)	T(0e	i.21,>	C0>	d(2@/-	2,1,/@,4	)*,	Y.*-	Q>	d/++/0	G,(4,20*/9	HD(24	52.3	R()/.-(+	?(2,-)0	.5	C<24,2,4	�*/+42,-	/-	H<;<0)	�ABj>	?2/.2	).	M./-/-;	R�7GS8	C0>	d(2@/-	92(1)/1,4	+(D	/-	C/--,(9.+/08	C/--,0.)(8	(-4	1+,2e,4	5.2	)*,	k/;*)*	�/21</)	�.<2)	.5	H99,(+0>	I*,	2,1,/@,4	*,2	E(1*,+.2	.5	(2)0	4,;2,,	52.3	)*,	g-/@,20/)6	.5	?<;,)	I.<-48	*,2	3(0),2	.5	(2)0	4,;2,,	/-	1.33<-/1()/.-	0)<4/,0	52.3	)*,	g-/@,20/)6	.5	S.D(8	(-4	*,2	Y>J>	52.3	)*,	g-/@,20/)6	.5	C/--,0.)(>l"	m&#&̂�n!"	o�p!	q�	âcrr?(<+	Q>	d2/33	0,2@,0	(0	(	g>I>	J/0)2/1)	Y<4;,	5.2	)*,	J/0)2/1)	.5	C(26+(-4>	?2,@/.<0+68	*,	0,2@,4	(0	(	g>I>	C(;/0)2(),	Y<4;,	(-4	(0	�*/,5	C(;/0)2(),	Y<4;,	5.2	)*,	J/0)2/1)	.5	C(26+(-4>	S-	�AAO8	)*,	�*/,5	Y<0)/1,	.5	)*,	g-/),4	I)(),0	(99./-),4	Y<4;,	d2/33	).	0,2@,	(0	(	3,3E,2	.5	)*,	�/@/+	V<+,0	H4@/0.26	�.33/)),,8	D*,2,	*,	0,2@,4	5.2	0/N	6,(20	(-4	1*(/2,4	)*,	J/01.@,26	I<E1.33/)),,>	],5.2,	*/0	(99./-)3,-)	).	)*,	1.<2)8	Y<4;,	d2/33	D(0	/-	92/@(),	92(1)/1,	5.2	BF	6,(208	*(-4+/-;	1.33,21/(+	+/)/;()/.->	?2/.2	).	)*()8	*,	0,2@,4	(0	(-	H00/0)(-)	H)).2-,6	d,-,2(+	5.2	C(26+(-48	(-	H00/0)(-)	I)(),0	H)).2-,6	5.2	](+)/3.2,	�.<-)68	C(26+(-48	(-4	(-	(1)/@,	4<)6	(-4	V,0,2@,	H236	Y<4;,	H4@.1(),	d,-,2(+U0	�.290	.L1,28	2,)/2/-;	(0	(	+/,<),-(-)	1.+.-,+	/-	�AAB>	Y<4;,	d2/33	*(0	0,2@,4	(0	(-	(4M<-1)	92.5,00.2	.5	+(D	()	)*,	g-/@,20/)6	.5	C(26+(-4	I1*..+	.5	G(D	(-4	()	)*,	g-/@,20/)6	.5	](+)/3.2,	I1*..+	.5	G(D8	(-4	*(0	9<E+/0*,4	3(-6	(2)/1+,0	.-	,@/4,-1,	(-4	1/@/+	92.1,4<2,>
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niinji

no nm np ji jn jj jq jk jr jl jo jm jp qi qn qj qq qk qr ql qo qm qp ki kn kj kq kk kr kl ko ][s[et[



����

�����	
��
�����
���
�	���
��	�
����	���
	�
�������	���
��

	��
�����	���	����
������	����
���
����	���
��
������
��������
��
	��
����	�������� 
!"#
$��
�%�& '
�$& 
%�
() 
*�+, &(
-./.01.23456710
08
9086:;5368<=>?/:@A84?>.
@9684?>.@B4>.:C>54D6
E>1>44>.:F>?4A4?
GB=>.H68@9684?>.
G.H4>.:@=>B/>.
C>54D6

I6JK>=
;AA6.B6-.86B584?56H
L6M085 I6JK>=
;AA6.B6F86A6886H I6JK>=
;AA6.B6N0.D4?56HOPQRS QQPTRS UVPQWRS QUPORS
QXYPXZRS

QTPXRS [PORSQPQRS VYPQURS XZPTWRS YPVRSUP[RS WWPVXRSQPXRS WPVRS WPVRSWXPTQRS����� 
!\#
$��
�%�& '
�$& 
%�
() 
]�&(�̂
_̀àbc̀defghicb
bj
kbjhlmgehjnopqalrsjfqp̀
rkhjfqp̀rtfp̀lupgfvh
wpcpffp̀lxpqfsfq
ytop̀zhjrkhjfqp̀
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pnqm
rso rsp rsq rst rsn rsu rsv rsw rsx yso ysp ysq yst ysnk[fXc ]so ]sp ]sq ]st ]sn ]su
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KJ GF GG GH GI GJ LF LG LH LI LJ HF HG HH :8M8BN8��� !"�OP%�&'()*�� (!+,�(�"�'��*-"�Q�&*�R STUVWX�YZZT[\T][̂T\_̂̀a_Tb�cTdê_STUVWX�YZZT[\Tf̂TZT̂̂TbSTUVWX�YZZT[\Tge[h̀a_Tbijkikjli
lj

km kn ko li lk ll lp lq lj lr lm ln lo pi pk pl pp pq pj pr pm pn po qi qk ql qp ][s[et[
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�������	���������	������	���������������������	�������������������������� �!"��#$%%�&&����'()�#�%��&��*+,��-���-�&$-.�+�++�$�+,������-�+��&�-+/012340/�456731�899:3;<=899:3;<�/0:9��0;/�7>10:3>; :>431=�0;/�4?9=9;:9?=��#@������'()�#�%��&��*�AB�CDCEF�GA,�GHGHIJKJLMNOJPJNLJ +FQFCE�RS�FTU�#RVVWFFUUXE�-UYWUZ�Q[\��EEUEEVU[F�RS�-Q]WQ̂�Q[\��FT[W]��WE_Q̀WFWUE�W[�FTU��[YUEFWDQFWR[,��̀REU]CFWR[,�Q[\�#R[YW]FWR[�RS�+ÙYW]U�%UVaÙE�SR̀�+UbCQ̂�$cU[EUE��[YR̂YW[D��\ĈF�dW]FWVE�ZWFTW[�FTU�%ŴWFQ̀e�fCEFW]U�+eEFUV�QE�-UgCẀU\�ae�+U]FWR[�hiH��RS�FTU��QFWR[Q̂��USU[EU��CFTR̀WjQFWR[��]F�SR̀�kWE]Q̂�.UQ̀�GHGH��#@������'()�#�%��&��*�Al$]FRaÙ�Gm,�GHGHIJKJLMNOJPJNLJ ��#@�����+FQc��̀UEU[FQFWR[�R[�FTU��QFQ�-UEĈFE�#R̂̂U]FU\�S̀RV�-k��AB�Q[\�-k��AB��SR̀�FTU�-Q]U�Q[\��FT[W]WFe�-U_R̀F��#@�����+FQc��̀UEU[FQFWR[�R[�FTU�#R[FU[FE�RS�FTU��̀QSF�-Q]U�Q[\��FT[W]WFe�-U_R̀F��#@������'()�#�%��&��*�GH�RYUVaÙ�n,�GHGHIJKJLMNOJPJNLJ ��#@�����#RVVWFFUU��ÛWaÙQFWR[E�R[�FTU��̀QSF�-Q]U�Q[\��FT[W]WFe�-U_R̀F��#@������'()�#�%��&��*�GA�U]UVaÙ�i,�GHGHIJKJLMNOJPJNLJ #RVVWFFUU�dRFU�R[�FTU�kW[Q̂��̀QSF���#@�����-U_R̀F�R[�-Q]WQ̂�Q[\��FT[W]��QFQ�-ÛQFW[D�FR��WE_Q̀WFWUE�W[�FTU��[YUEFWDQFWR[,��̀REU]CFWR[,�Q[\�#R[YW]FWR[�RS�+UbCQ̂�$cU[EUE�W[�FTU�%ŴWFQ̀e
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	���	����������	��� !""#��$$	"$$�#%&�	�%�	�� '#(��	()$(�)��!)*	�$��#!%�$��#!%	���$		�%�	+! ��#!% �!(# �	�%�	()$�$%�$)�,-.-	/0123445..66	7869-8-.38:	/6;;53<	=/69.64168	>?@	>A>A	BCDCEFGHCICGEC ,-.-	/0123445..66	J5;20;;53<	3<	.K6	J6L6M3946<.	3N	.K6	O-26	-<J	P.K<525.:	O6938.Q,-.-	/0123445..66	7869-8-.38:	/6;;53<	>R2.3168	SA@	>A>A	BCDCEFGHCICGEC ,-.-	/0123445..66	J5;20;;53<	3<	.K6	98393;6J	31;68L-.53<;@	T<J5<U;@	-<J	8623446<J-.53<;	N38	.K6	O-26	-<J	P.K<525.:	O6938.Q,-.-	/0123445..66	J5;20;;53<	3<	L-8530;	J-.-	-<-M:;6;	N38	5<2M0;53<	5<	.K6	J-.-	938.53<	3N	.K6	O-26	-<J	P.K<525.:	O6938.Q,VWXY7V,	7869-8-.38:	/6;;53<	Z3L64168	[@	>A>ABCDCEFGHCICGEC \856T<U	N834	.K6	,VWXY7V,	;.-]	-<J	J5;20;;53<	3N	.K6	J8-N.	O-26	-<J	P.K<525.:	O6938.Q
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����������������������������������� !"���"��� #$���%��#&'()*+,(-&��./01&)2�345464�7884�99��:�;�<=>?>@AB�7?CDEF@G�6FHHDII>>�7JIK�L�345464�99�ML�:NO;A�<3PDQF@H�6F?>�FQ�RDBDIA@G��SEIDJ>K�<TL�NKUAIDFPAB�V>Q>PE>�7SIWF@DXAIDFP�7JI�QF@�=DEJAB�Y>A@�TL�OZ�[S\4�]4�UF4���̂�;;Z��T_�5IAI4�;_T�<TL�̂K6A@B�]>CDP�AP?�̀FaA@?�[4�bcSJde�RJf>FP�UAIDFPAB�V>Q>PE>�7SIWF@DXAIDFP�7JI�QF@�=DEJAB�Y>A@�TL�2Z�[S\4�]4�UF4���̂�TN�Z��TM�5IAI4�̂TNTZ�̂̂ _O�<TL�OKUAIDFPAB�V>Q>PE>�7SIWF@DXAIDFP�7JI�QF@�=DEJAB�Y>A@�TL�_Z�[S\4�]4�UF4���O�̂TMZ��̂L�5IAI4�TLLL�<TL�;KUAIDFPAB�V>Q>PE>�7SIWF@DXAIDFP�7JI�QF@�=DEJAB�Y>A@�TLTLZ�[S\4�]4�UF4���;�NTZ��̂ �̂5IAI4���NM�<TL�NKg���/h(1(+*��&1()(.i)jklmnl�op�qnors�O�_�3454�_̂ �̂<�N_OKt��!/*&)�+ih�!&'/*+,(.i)RAPSAB�QF@�6FS@IE�RA@IDABZ�3PDI>?�5IAI>E�<TL�N�>?DIDFPKu��v(*(,+0w�+ih�"(-(*(+i�x&h&0+*��.*(1w�+���&y+0,z&i,�.{��&{&i)&�|>P>@AB�6FSPE>B�FQ�IW>�V>8A@IH>PI�FQ�V>Q>PE>Z�}n~�lk���~���l���n��n�ln�kl�n�������n�}����klr��n�kl�~n����������l~���k��kl���k����l��nl�k��n���ln���r��l����n����ks������l~����n����}����klr�������n����}���<V>J>H\>@��_Z�TL�MK|>P>@AB�6FSPE>B�FQ�IW>�V>8A@IH>PI�FQ�V>Q>PE>Z�}n~�lk���~���l���n��n�ln�kl�n�������n�}����klr��n�kl�~n������n��l��������l��}kl��k���n~��lk���������l~k�����<�SP>�MZ�TLTLK�����1&�.{�v+i+'&z&i,�+ih��/h'&, ¡J>�FQ�RAPA¢>H>PI�AP?�cS?¢>IZ��no������������n���k��kl�����l���n���k���£�k��������¤n�nlk���k�k�����k�n�k���¥�������rs�;T�=>?4�¦>¢4�2MZ_MT�< JIF\>@�̂LZ��NN_K§����1(+*�!&y.0,)+���.��+ih��.���'&i1w�!&y.0,)V>Q>PE>�̈©SAB� 88F@ISPDIG�RAPA¢>H>PI�ªPEIDISI>�<V̈  RªKZ�j�k�n����n��l��������on����k������������n�����kl��r����������k��k���«���������k��j�����~n����k�n����l�¬�k�m�}k�n�������n��l~n���nlo��n��<78@DB�T�Z��NNTKV>8A@IH>PI�FQ�V>Q>PE>Z��n��l�������n�k�m�¤�l�n������n���~�����lk��������}����klr�������n������n��l~n��¤�l�n��<UFC>H\>@�L̂Z��N_TKV>8A@IH>PI�FQ�V>Q>PE>Z�TL�_��n~��lk�������jl�£�n������n�}����klr���~~����rV>8A@IH>PI�FQ�V>Q>PE>Z�TL�M��n~��lk�������jl�£�n������n�}����klr���~~����r
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	���	������������� 	�!"��#$	%$&�$'	(�)!*+	,-./01	/2	13-	45651708	9:;15<-	,-=5->	?0/:.@	A701	BC	DE49	,-</FF-GH715/G;	IJ$#$KL$�	��+	�MNOPQR	STUVW	XYZVW[\V[T	]V̂YWT_($̀$���	a##)!̀��̀b	cd#$+	ef:76	g../01:G518C	h/h	i1:H5-;	/G	h5;<05F5G715/G	5G	13-	45651708	Ia*���	NjjOP()&$�̀K$̀�	a##)!̀��L���� 	cd#$+	hgh	7GH	13-	E/7;1	?:70H	k--H	1/	BF.0/=-	l-50	E7.7m56515-;	1/	n;;-;;	,7<576	h5;.70515-;	I�� 	�MNjPoR	pY[̂WYqT	]V̂YWT_r�)�$#�	c!�	J$s$̀t$�"+	,7<576	h5;.70515-;	5G	45651708	9:;15<-	I�MNuPvR	wVxV[_V	yvZz_YW{	|Y\\zTTVV	Y[	}[ZV_Tz~�TzY[�	�WY_Vo�TzY[�	�[v	wVxV[_V	Yx	�V����	y__���T	z[	TUV	yW\Vv	�YWoV_	]V̂YWT_�$��$�	s�)K	Ja���raJ	�)	��$	�$#�$��� 	)s	J$s$̀"$	%$b��t�̀b	a���#�$	N�M�+	�̀�s)�K	�)t$	)s	������� 	�!"��#$	I�$*�$KL$�	N�+	�MN�PJ$s$̀"$	at&�")� 	�)KK���$$	)̀	�̀&$"��b���)̀+	r�)"$#!��)̀+	�̀t	J$s$̀"$	)s	�$�!��	a""�!��	�̀	��$	a�K$t	�)�#$"+	l50H	nGG:76	,-./01	I���#�	�MNjPJ$s$̀"$	at&�")� 	�)KK���$$	)̀	�̀&$"��b���)̀+	r�)"$#!��)̀+	�̀t	J$s$̀"$	)s	�$�!��	a""�!��	�̀	��$	a�K$t	�)�#$"+	E/:01�4701576	nH�:H5<715/G	h717	,-./01	I�)&$KL$�	�MNjPJ$s$̀"$	at&�")� 	�)KK���$$	)̀	�̀&$"��b���)̀+	r�)"$#!��)̀+	�̀t	J$s$̀"$	)s	�$�!��	a""�!��	�̀	��$	a�K$t	�)�#$"+	,-./01	/G	BG=-;15�715=-	E7;-	�56-	,-=5->;	2/0	45651708	nH:61	A-G-10715=-	i-�:76	g�-G;-	E7;-;	E6/;-H	5G	�5;<76	�-70	����	Ic#�)L$�	�M�MP�R	wy|�}�yw	]V �V_T_	xYW	}[xYW\�TzY[	�[v	]V_̂Y[_V_Ja���raJ	%$¡!$"�	s)�	�̀s)�K���)̀	�$�	N�	I�!̀$	Nu+	�M�MPJa���raJ	%$¡!$"�	s)�	�̀s)�K���)̀	�$�	N�a	Ia!b!"�	u+	�M�MP¢R	�oUY��W�{	yWTzo�V_£� ̀	��#)�$	c¤�$��+	��!��	c¥	¦$#§K�̀+	�̀t	��""��	�*)�̀+	l-	i-�:76	i10715̈<715/G	©8./13-;5;C	B;	13-	h-<5;5/G	1/	n00-;1	BGª:-G<-H	m8	13-	«5<15F¬i:;.-<1	,7<576¬e13G5<	h87H	��	�)!�̀��	)s	�̀�$�*$�")̀��	®�)�$̀#$	N��u	I�MN̄P�$""�#�	���'	°	±�$��K	�$$+	,7<-	7GH	13-	E05F5G76	9:;15<-	i8;1-F	,-;./G;-	1/	i-�:76	n;;7:61C	n	i8;1-F715<	,-=5->@	̄�	aK$��#�̀	�)!�̀��	)s	�)KK!̀�� 	r" #�)�)b 	�Ō	I�MNjPà��)̀ 	²��"�+	l-	i-�:76	i10715̈<715/G	©8./13-;5;	7GH	i-�:76	n;;7:61	5G	³5�31	/2	13-	E37G�5G�	E/G<-.15/G;	/2	,7<-@	�O	���K�̀)�)b 	NO�	INj�uPŔ	µV_Tz\Y[{����$K$̀�	)s	��¶)�	($̀$���	J�̀�$�	�¥	�$##$+	���·	�!tb$	at&)#��$	�)	��$	�)KK�̀t�̀�	)s	��$	����̀$	�)�*"+	,7<576	h5;.70518	5G	13-	45651708	9:;15<-	i8;1-F̧ ©/>	1/	�5�	13-	E:61:0-C	©-705G�	m-2/0-	13-	©/:;-	n0F-H	i-0=5<-;	E/FF511--	i:m</FF511--	/G	45651708	A-0;/GG-6	I�!̀$	N̄+	�M�MP
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���������������� !"#$%�&$'�()��*+,�-� ��������.�/������01��2343��5������6�7��8�91���:�4�01��2343��5�����:����;�<413=��7�46�4����:5���93::������34���:�8�>��?�����@4���8�>������>�4������������01��2343��5����8�:�>:��1�91���:�4�01��2343��5�����6��73�����7�46�4����:5���93::������34���:�8�>��?�����23����3=�7�A����4����?����BCDCEFGH�IJ�EC)KL�(M(� $N�)& !���O PN�CQRP&STN�)&UUTV�#&$� $N�GTR&P�#$%�&W�(TQ&%P R"#V� $N��&$XON#V# U�YO$#!"QT$��( � '�ZO���TTN��&���ON[�) O!T!�&W�(#!R P#�#T!��<4��������\/�]�������8�����A3���34�]1��1����1��������������/���14��/�3����48���8��A���������4��1��:��������̂������������:;���:34��3�1����1�4��/�]��=3�48��1��_��̀01��:�����������?�����8�8�43���3�������34�����4���4=3�:���34��53�������/���14�����/��48���48����4��1�����4?��������34�/�:��������̂������/��48�A���344���8���5����/�]1��1���:���8��1�����5�������3��8�4��=��8��A�������;����̀	����4�������3=��?����5���8����=3�48��1���a���6/�2��A�4��/��48�:�������?���:�:5����]����:3�����6�����1�4�b1����3��=�:�������?���:�:5�����3�5���1����5̂�����3=��4?��������34�����3�8�8��4�8���5��������8�5���1��:�����������:�4����4?��������?������������������������������������������������������	/�cdedfghi�jklfdmno�pqp�grs�ftn�uvglf�wkghs�xnns�fv�yz{hv|n�}tndh�ug{g~dedfdnl�fv��llnll��gmdge�grs�wnrsnh�pdl{ghdfdnl����	
�\
.����b��1�4��34/��;9;_�����.�/����\���1����=������=����8��3����3�����������\���A3����;�b�������8��1�����A3����4����A34����3���A�3?���34��4�23����7�A3�����
���/����3:A�4��4����5����=3���1������34�����=�4������13������34�����=3������������������;�01����3A��3=�3�����?��]��4���8�8�=�?��:�����������?����_��1����:�/��1����?�/��1������4��93�A�/��1�������3���/��48��1��93��������8;����13��1��1��93��������8����A����3=��1����A���:�4��3=�23:���48�>�������/���������:�����������?�����48���5��4�1�3=��1����:�8�=3��������������:��;��3���1��A��A3����3=��1�����A3��/��1�����:��:�����������?��������=�����3�����=�?��3=��1����:�����������?����;�01��@4���8�>������>A�����3����]���43���4���8�8��4��1�����?��]�5����������]���43������5���1�8������:�����������?����]��1�4��1����A���:�4��3=���=�4�����	����4��������:5�����/����\/��4��1������34�����=�4������13������34�����=3������������������/���5;��;��3;����
\�;���3��A��A3����3=��1�����A3��/�]�������1�����:��8��A����������3�8�����5���4���4�����4�]1��1����������3����48�����3�A�]���3?����A����4��8��:34���1�����?���:�:5����]13�]�����4?��������8�3��8����A��4�8�=3��?�3����34��3=��1��@4�=3�:�938��3=�������������������@9���;����
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MILITARY JUSTICE 
DOD and the Coast Guard Need to Improve Their 
Capabilities to Assess Racial and Gender Disparities  

What GAO Found 
The military services collect gender information, but they do not collect and 
maintain consistent information about race and ethnicity in their investigations, 
military justice, and personnel databases. This limits their ability to collectively or 
comparatively assess these data to identify any disparities (i.e., instances in 
which a racial, ethnic, or gender group was overrepresented) in the military 
justice system within and across the services. For example, the number of 
potential responses for race and ethnicity across the military services’ databases 
ranges from five to 32 options for race and two to 25 options for ethnicity, which 
can complicate cross-service assessments. The services also are not required to 
and, thus, do not report demographic information in their annual military justice 
reports—information that would provide greater visibility into potential disparities.  

GAO’s analysis of available data found that Black, Hispanic, and male service-
members were more likely than White or female members to be the subjects of 
investigations recorded in databases used by the military criminal investigative 
organizations, and to be tried in general and special courts-martial in all of the 
military services when controlling for attributes such as rank and education. GAO 
also found that race and gender were not statistically significant factors in the 
likelihood of conviction in general and special courts-martial for most services, 
and minority servicemembers were either less likely to receive a more severe 
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to address disparities and help ensure the military justice system is fair and just. 
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441 G St. N.W. 
Washington, DC 20548 

May 30, 2019 

The Honorable Adam Smith 
Chairman 
The Honorable Mac Thornberry 
Ranking Member 
Committee on Armed Services 
House of Representatives 

The Uniform Code of Military Justice (UCMJ) provides the statutory 
framework of the military justice system and establishes the complete 
code of military criminal law.1 It also outlines the jurisdiction and basic 
procedure of the military justice system, and provides the legal framework 
for conducting investigations and prosecutions of allegations of 
misconduct by servicemembers. Every active-duty member of the Army, 
the Navy, the Marine Corps, the Air Force, and the Coast Guard is 
subject to the UCMJ. According to the Manual for Courts-Martial, the 
purpose of military law is to promote justice, assist in maintaining good 
order and discipline in the armed forces, promote efficiency and 
effectiveness in the military establishment, and thereby strengthen the 
national security of the United States.2 The Military Justice Review Group 
elaborated on this purpose, stating that the current structure and practice 
of the UCMJ embodies a single overarching principle: a system of military 
law can foster a highly disciplined force if it is fair and just, and is 
recognized as such by both members of the armed forces and by the 
American public.3 

The military justice system has rules, proceedings, and consequences 
that are different from the rights and obligations in the civilian criminal 

                                                                                                                     
110 U.S.C. §§801-946a.  
2The President has implemented the UCMJ through the Manual for Courts-Martial, which 
became effective on May 31, 1951, and was initially prescribed by Executive Order 10214 
(Feb. 8, 1951). The Manual for Courts-Martial contains the Rules for Courts-Martial, the 
Military Rules of Evidence, and the UCMJ. Each military service may supplement the 
Manual for Courts-Martial with its own guidance to meet the service’s needs when 
authorized to do so by the President. 
3Military Justice Review Group, Report of the Military Justice Review Group Part I: UCMJ 
Recommendations, at 16 (Dec. 22, 2015). The Military Justice Review Group was 
established at the direction of the Secretary of Defense to conduct a comprehensive 
review of the UCMJ and the military justice system. 
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court system.4 In addition to articles that punish traditional crimes such as 
unlawful drug use and assault, the UCMJ includes unique military 
offenses including desertion, failure to obey orders or regulations, and 
misbehavior before the enemy, among others. These unique military 
offenses are specifically proscribed in the military context because of their 
deleterious effect on morale and mission accomplishment. 

In 1995, we reported that studies conducted in the 1970s and 1980s 
showed no disparities—instances in which a racial, ethnic, or gender 
group was overrepresented—in discipline rates between Black and White 
servicemembers5 and found no evidence that minority groups received 
courts-martial or nonjudicial punishments out of proportion to certain 
types of violations.6 In that same report, however, we found that studies 
published in the 1990s by the Navy and the Defense Equal Opportunity 
Management Institute showed that Black servicemembers were 
overrepresented in the number of servicemembers receiving judicial and 
nonjudicial punishments. In 2017, a non-profit organization reported that 
Black servicemembers were substantially more likely than White 
servicemembers to face military justice action.7 

House Report 115-200, accompanying a bill for the National Defense 
Authorization Act for Fiscal Year 2018, included a provision for us to 
review differences in the way that the military services collect and 
maintain information about the race and gender of servicemembers 
convicted of violations of the UCMJ and to assess the extent that 

                                                                                                                     
4Article III of the Constitution of the United States governs the federal judiciary, but does 
not give it any explicit role in the military. Military courts, referred to as courts-martial, are 
not considered to be Article III courts and thus are not subject to all of the rules that apply 
in federal courts. For example, the U.S. Constitution specifically exempts military 
members accused of a crime from the Fifth Amendment right to a grand jury indictment, 
from which the Supreme Court has inferred that there is no right to a civil jury in courts-
martial. See Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866). Military courts are established 
pursuant to Article I of the U.S. Constitution and as a result are of limited jurisdiction.  
5For purposes of this report, we use the term disparities to describe instances in which a 
racial or gender group was overrepresented among the servicemembers who were 
investigated or disciplined for violations of the UCMJ. 
6GAO, Equal Opportunity: DOD Studies on Discrimination in the Military, 
GAO/NSIAD-95-103 (Washington, D.C.: Apr. 7, 1995). 
7Protect Our Defenders, Racial Disparities in Military Justice (May 2017). 

https://www.gao.gov/products/GAO/NSIAD-95-103
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disparities may exist in the military justice system.8 This report assesses 
the extent to which (1) the military services collect and maintain 
information about the race, ethnicity, and gender of servicemembers 
investigated and disciplined for violations of the UCMJ that can be used 
to assess disparities; and (2) there are racial or gender disparities in 
investigations, disciplinary actions, and case outcomes in the military 
justice system, and whether the Department of Defense (DOD) and the 
military services have taken steps to study any identified disparities. 

For our first objective, we reviewed service guidance, user manuals, and 
other documentation to determine the types of data officials are required 
to collect and maintain as well as internal procedures the services follow 
to input information about race, ethnicity, and gender into their 
investigations, military justice, and personnel databases. For example, we 
determined whether the collection of this information was mandatory, and 
how this information was entered into and recorded in each database. We 
also interviewed agency officials who manage and use the databases to 
determine which fields in each database track the race, ethnicity, and 
gender of the accused; how these data are input in the databases; and 
their insights regarding the reliability of these data. We also analyzed the 
data we received from the investigations, military justice, and personnel 
databases to determine the completeness of the race, ethnicity, and 
gender information that was recorded in each of the databases. We 
assessed service systems and procedures for collecting data against 
DOD and service guidance and relevant federal internal control 
standards.9 

For our second objective, we analyzed military justice actions initiated 
and recorded in service investigations and military justice databases 
between fiscal years 2013 through 2017—the most recent data available 
at the time of our review—as well as record-level data from each of the 
military services’ personnel, investigations, and military justice 
databases.10 To prepare the data for our analyses and ensure that we 
                                                                                                                     
8The scope of our review included all five military services: the Army, the Navy, the Marine 
Corps, the Air Force, and the Coast Guard. Although the Coast Guard is part of the 
Department of Homeland Security, the Coast Guard is a military service and a branch of 
the armed forces at all times.  
9GAO, Standards for Internal Control in the Federal Government, GAO-14-704G 
(Washington, D.C.: September 2014). 
10We chose this time period because it provided the most recent history of available 
military justice data. 

https://www.gao.gov/products/GAO-14-704G
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had consistent profiles for the race, ethnicity, and gender of the 
servicemembers, we merged records using unique identifiers, such as 
social security number or DOD employee identification number, that were 
common among a particular service’s databases. Based on discussions 
with service officials, we treated the personnel databases as the 
authoritative sources for servicemembers’ demographic and 
administrative data. In addition, as part of our data preparation, we 
consolidated the various race and ethnicity values in the service 
personnel databases to the five groups for race and the two groups for 
ethnicity established by the Office of Management and Budget (OMB) 
standards for maintaining, collecting, and presenting data on race and 
ethnicity for federal reporting purposes.11 When military service personnel 
databases included different or additional possible options for race and 
ethnicity than the groups established by the OMB standards, we 
consolidated the options in accordance with the definitions for each race 
and ethnicity option listed in the OMB standards. We grouped individuals 
of Hispanic ethnicity together, regardless of their racial identification, so 
that we could compare those of Hispanic ethnicity to other racial groups. 
Throughout this objective in our report, we refer to the combined race and 
ethnicity values as race. 

We analyzed data from the military services’ investigations, military 
justice, and personnel databases to determine the extent to which racial 
and gender groups were the subjects of recorded investigations, tried in 
courts-martial, and subject to nonjudicial punishments at higher or lower 
rates than each racial and gender group’s proportion of the overall service 

                                                                                                                     
11Office of Management and Budget, Revisions to the Standards for the Classification of 
Federal Data on Race and Ethnicity, 62 Fed. Reg. 58,782 (Oct. 30, 1997). In 2016, the 
Office of Management and Budget issued a proposed revision to the standards. See, 
Standards for Maintaining, Collecting, and Presenting Federal Data on Race and Ethnicity, 
81 Fed. Reg. 67,398 (Sept. 30, 2016). As of May 2019, the Office of Management and 
Budget had not issued the revised standards. 
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population.12 We analyzed data for trials in general and special courts-
martial separately from trials in summary courts-martial because general 
and special courts-martial result in a criminal conviction if the 
servicemember is found guilty, while summary courts-martial are not a 
criminal forum and do not result in a criminal conviction.13 Our analyses 
only counted cases that were ultimately tried at general, special, or 
summary courts-martial, and excluded those cases where charges were 
dismissed, withdrawn, or subject to some alternate resolution. 

We also conducted bivariate analyses to estimate the association 
between select attribute factors (or independent variables) and the 
outcome variables (the dependent variable) in a binary format.14 We 
reviewed relevant literature and interviewed agency officials to determine 
which demographic attributes would be most appropriate to include in our 
analyses. Our bivariate analyses examined attributes such as race, 
gender, age, rank, years of service, education, and offense. We then 
conducted multivariate regression analyses to test the association 
between servicemember characteristics, such as race and gender, and 
the odds of a military justice action, while holding other servicemember 

                                                                                                                     
12We reviewed investigation data from the military criminal investigative organizations’ 
databases where the subject of the investigation was an active-duty servicemember. We 
analyzed investigation information from the databases used by the Army’s Criminal 
Investigation Command, which included cases investigated by military police and Criminal 
Investigation Command; by the Navy and Marine Corps’ Naval Criminal Investigative 
Service, which included cases investigated by the Naval Criminal Investigative Service 
and military police; by the Air Force’s Office of Special Investigations, which included only 
Office of Special Investigations cases; and by the Coast Guard Investigative Service, 
which included only Coast Guard Investigative Service cases. This analysis does not 
include investigations that were recorded in databases that were not used by the military 
criminal investigative organizations, or investigations performed by other military law 
enforcement entities or command investigations.  
13For this review, we used the preferral date, or the date when an accused 
servicemember was first charged with a violation, to count the number of courts-martial 
that occurred in a given fiscal year. However, each military service uses the date in which 
the court-martial judgment was given when reporting the number of each type of court-
martial in their annual reports to the Court of Appeals for the Armed Forces. As a result, 
the number of court-martial cases in a given year analyzed for our review differs from what 
was reported in the annual reports to the Court of Appeals for the Armed Forces. 
However, this variation in determining the year in which a case occurred does not impact 
the findings of racial and gender disparities. 
14For additional explanation of how we conducted our bivariate analyses, see Appendix I, 
and see Appendix II for all of our bivariate analyses results. 



 
 
 
 
 
 

Page 6 GAO-19-344  Military Justice 

attributes constant, such as gender, rank, and education.15 Our 
multivariate regression analyses controlled for attributes such as race, 
gender, rank, years of service, and education.16 We conducted data 
reliability assessments on the datasets we received from the databases in 
our review. We examined the documentation related to the databases, 
conducted electronic tests on the data we received, and discussed data 
reliability with database managers. Based on these actions, for the 
purposes of our analysis, we found the variables we ultimately reported 
on to be sufficiently reliable. Our analyses of these data, taken alone, do 
not establish whether unlawful discrimination has occurred, as that is a 
legal determination that would involve other corroborating information 
along with supporting statistics. Further, we did not identify the causes of 
any racial or gender disparities, and the results of our work alone should 
not be used to make conclusions about the military justice process. We 
also reviewed publications about disparities in the military justice system 
and the civilian justice system and summarized them in order to enhance 
our understanding of the complexities of the issues, including how others 
have attempted to measure disparities. A more detailed description of our 
scope and methodology appears in appendix I. 

We conducted this performance audit from November 2017 to May 2019 
in accordance with generally accepted government auditing standards. 
Those standards require that we plan and perform the audit to obtain 
sufficient, appropriate evidence to provide a reasonable basis for our 
findings and conclusions based on our audit objectives. We believe that 
the evidence obtained provides a reasonable basis for our findings and 
conclusions based on our audit objectives. 

 

 
                                                                                                                     
15A multivariate regression analysis examines several variables simultaneously to 
estimate whether each of these variables are more likely or less likely to be associated 
with a certain outcome. For the purposes of consistency, in our multivariate analyses, we 
made all racial comparisons with White servicemembers and all gender comparisons with 
female servicemembers as the reference categories. See Appendix I for a full explanation 
of the attributes we used in each service multivariate regression model, and Appendixes 
IV through VIII for the demographic breakdowns of each of those attributes in each of the 
military services. 
16We could not include education in our multivariate models for the Army due to variability 
and overlapping values in the data, which resulted in a data reliability problem, but we 
were able to control for age. 
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According to the 2015 report ordered by the Secretary of Defense and 
issued by the Military Justice Review Group, the military justice system is 
designed to ensure discipline and order in the armed forces, since crimes 
committed by servicemembers have the potential to destroy the bonds of 
trust, seriously damage unit cohesion, and compromise military 
operations.17 The jurisdiction of the UCMJ extends to all places and 
applies to all active-duty servicemembers. UCMJ jurisdiction applies to 
other individuals as well, such as members of the National Guard or 
reserves who are performing active-duty service; retired members who 
are entitled to pay or are receiving hospitalization in a military hospital; 
prisoners of war in custody of the armed forces; persons serving with or 
accompanying the armed forces in the field in time of declared war or 
contingency operations, such as contractors; and members of 
organizations such as the National Oceanic and Atmospheric 
Administration and the Public Health Service when assigned to and 
serving with the armed forces.18 

In creating the military justice system, Congress established three types 
of military courts, called courts-martial: summary, special, and general. 
Each of these types respectively is intended to deal with progressively 
more serious offenses, and each court-martial type may adjudicate more 
severe maximum punishments as prescribed under the UCMJ.19 In 
addition, an accused servicemember can receive nonjudicial punishment 
under Article 15 of the UCMJ, by which a commander can punish a 
servicemember without going through the court-martial process. Table 1 
provides an overview of nonjudicial punishments and the three different 
types of courts-martial. 

                                                                                                                     
17Military Justice Review Group, Report of the Military Justice Review Group Part I: UCMJ 
Recommendations, at 17 (Dec. 22, 2015).  
18The phrase “in the field” regarding the jurisdiction of the UCMJ over civilians and 
contractors has been interpreted to mean an area of actual fighting. See, e.g., United 
States v. Ali, 71 M.J. 256, 264 (C.A.A.F. 2012), cert. denied, 569 U.S. 972 (2013). 
19In addition to the maximum punishments that may be adjudicated by each type of court-
martial, various relevant executive orders prescribe a maximum punishment for each 
offense. 

Background 
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Table 1: Overview of Nonjudicial Punishment and Different Types of Courts-Martial 

 Nonjudicial punishment Summary court-martial Special court-martial General court-martial 
Purpose Discipline minor offenses 

committed by enlisted 
servicemembers or 
officers 

Adjudicate noncapital 
offenses committed by 
enlisted servicemembers 
Not a criminal forum, so a 
guilty finding is not a 
criminal conviction 

Adjudicate any noncapital 
and some capital 
offensesa committed by 
enlisted servicemembers 
or officers 

Adjudicate any offenses 
committed by enlisted 
servicemembers or 
officers, including capital 
offenses 

Right to counsel None, but the accused is 
generally entitled to be 
accompanied by a 
spokesperson 
The accused may demand 
a court-martial in lieu of 
nonjudicial punishment 
(unless serving on a 
vessel) 

None, but the accused 
must consent to the 
proceedings, and will 
generally be allowed to 
have civilian counsel 
represent the accused if 
funded by the accused 
and counsel’s appearance 
will not delay proceedings 

The accused is entitled to 
an appointed military 
attorney, a military 
counsel of his or her own 
selection (if reasonably 
available), or may hire 
civilian counsel 

The accused is entitled to 
an appointed military 
attorney, a military 
counsel of his or her own 
selection (if reasonably 
available), or may hire 
civilian counsel 

Decided by Commanding officer (or, 
for the Coast Guard, 
officers-in-charge)  

One commissioned officer One military judge and 
four members on a panel; 
or, one military judge 
sitting alone if (1) the 
accused requests a 
military judge sitting alone, 
or (2) the case is referred 
to a military judge sitting 
alone (which decreases 
maximum possible 
punishment). (If case is 
referred to military judge 
sitting alone, and parties 
consent, military judge 
may designate a military 
magistrate to preside.) If a 
panel, at least 3/4 of 
members must agree on a 
guilty verdictb  

One military judge and 
eight members on a 
panel; or, by request of 
the accused, one military 
judge sitting alone 
Panels require twelve 
members for all capital 
cases and eight members 
for all noncapital cases 
If a panel, at least 3/4 of 
members must agree on a 
guilty verdict; capital 
verdicts must be 
unanimousc 
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 Nonjudicial punishment Summary court-martial Special court-martial General court-martial 
Maximum possible 
punishments 

Depending on the grade 
of the commander 
imposing the punishment 
and of the member being 
punished, maximum 
punishments range 
widely; for example: 
Officer: Reprimand, 
restrictions with or without 
suspension from duties for 
up to 30 days; arrest in 
quarters for up to 30 days, 
forfeiture of one-half 
month’s pay for two 
months, etc. 
Enlisted: Reprimand, 
correctional custody or 
forfeiture of pay for up to 
30 days; reduction in 
grade; extra duties for up 
to 14 days; etc.d  

Confinement for up to 30 
days; hard labor without 
confinement for up to 45 
days; forfeiture of 2/3 pay 
for 1 month; reduction to a 
lower pay grade 
 

If referred to a court-
martial consisting of 
military judge and panel: 
Confinement for up to 1 
year; hard labor without 
confinement for up to 3 
months; forfeiture of 2/3 
pay for up to 1 year; 
reduction to a lower pay 
grade; bad conduct 
dischargee 
If referred to a court-
martial consisting of 
military judge alone: 
Confinement for up to 6 
months; hard labor without 
confinement for up to 3 
months; forfeiture of 2/3 
pay for up to 6 months; 
reduction to a lower pay 
grade.f 
 

Any punishment within the 
limits prescribed by the 
Manual for Courts-Martial 
for the offenses of which 
the accused is found 
guilty, including the death 
penalty for certain 
offenses 

Source: GAO analysis of Uniform Code of Military Justice and Rules for Courts-Martial. | GAO-19-344 

Note: The Uniform Code of Military Justice overview provided in this table reflects the changes to the 
rules as of January 1, 2019. Since the scope of this report covers periods prior to these enacted 
changes, the table notes explain the rules that were in effect during the period of our review. 
aA capital offense means an offense for which death is an authorized punishment under the UCMJ 
and the Manual for Courts-Martial. A capital offense may be referred to special-court martial if and 
only if a mandatory punishment is not prescribed that is beyond the punitive power of a special court-
martial. 
bPrior to changes effective on January 1, 2019, under the Military Justice Act of 2016, special courts-
martial were decided by one military judge and not less than three members on a panel; a panel of 
not less than three members; or (with the consent of the accused) one military judge sitting alone. 
Furthermore, in special courts-martial decided by panel members, 2/3 of the panel members were 
required to agree on a guilty verdict. 
cPrior to changes effective on January 1, 2019, under the Military Justice Act of 2016, general courts-
martial were decided by one military judge and not less than five members on a panel; or (with the 
consent of the accused) one military judge sitting alone. General courts-martial decided by a panel in 
a capital case were to consist of “not less than” 12 members and required 2/3 of the panel members 
to agree on a guilty verdict for offenses that did not carry a mandatory capital sentence; offenses with 
mandatory capital sentences required unanimous verdicts. 
dPrior to changes effective on January 1, 2019, under the Military Justice Act of 2016, one possible 
nonjudicial punishment was diminished rations of bread and water for 3 days or less, if serving 
aboard a vessel. 
ePrior to changes effective on January 1, 2019, under the Military Justice Act of 2016, the maximum 
punishment available to a special court-martial—regardless of its composition—was confinement for 
up to 1 year; hard labor without confinement for up to 3 months; forfeiture of 2/3 pay for up to 1 year; 
reduction to a lower pay grade; bad conduct discharge. 
fPrior to changes effective on January 1, 2019, under the Military Justice Act of 2016, cases were not 
referred to a special court-martial consisting of a military judge sitting alone and, consequently, there 
was no related requirement for reduced maximum punishments under such circumstances. 
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The Military Justice Act of 2016 enacted significant reforms to the UCMJ, 
most of the provisions of which became effective on January 1, 2019.20 
These reforms included changes such as limitations on the types of 
punishments permitted with nonjudicial punishments,21 changes to 
required size of the panel, or jury,22 and changes to what judicial 
outcomes are subject to automatic appeal.23 There are some areas where 
individual services supplement but remain consistent with the UCMJ. For 
example, the Air Force provides a right to counsel in certain forums where 
the services are not required to do so. 

In addition to the reforms affecting the UCMJ, the Military Justice Act of 
2016 also directed changes to military justice data collection and 
accessibility.24 Specifically, section 5504 of the Military Justice Act of 
2016 directed the Secretary of Defense to prescribe uniform standards 
and criteria pertaining to case management, data collection, and 
accessibility of information in the military justice system.25 As a result, the 
DOD Office of General Counsel authorized the establishment of the 
Article 140A Implementation Subcommittee of the Joint Service 
Committee on Military Justice to, among other things, assess each 
service’s case management system, recommend what data fields the 
services should collect, propose uniform definitions for the data fields the 
services should collect, and recommend standardized methods and data 
field definitions to improve the collection of data concerning race and 
                                                                                                                     
20Military Justice Act of 2016, passed as part of the National Defense Authorization Act for 
Fiscal Year 2017, Pub. L. No. 114-328 §§5001-5542 (Dec. 23, 2016). 
21For example, Section 5141 of the Military Justice Act of 2016 removes the authority to 
restrict a servicemember’s diet to bread and water or to diminish rations during 
confinement as a potential nonjudicial punishment.  
22The number of panel members, or jurors, required for special courts-martial, general 
courts-martial with noncapital offenses, and general courts-martial with capital offenses 
were set at 4, 8, and 12 members respectively. A capital offense means an offense for 
which death is an authorized punishment under the UCMJ and the Manual for Courts-
Martial. 
23Where the sentence does not also include death, dismissal, dishonorable discharge, or 
a bad conduct discharge, automatic appellate review is now limited to those cases that 
result in a sentence of confinement of two years or more, instead of the previous one-year 
minimum confinement requirement.  
24Military Justice Act of 2016, passed as part of the National Defense Authorization Act for 
Fiscal Year 2017, Pub. L. No. 114-328 §§5001-5542 (Dec. 23, 2016). 
25Pub. L. No. 114-328 §5504 (codified at 10 U.S.C. §940a). This section is also known as 
Article 140a of the UCMJ. 
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ethnicity of individuals involved in the military justice system.26 The 
subcommittee conducted a study and submitted its recommendations to 
the Joint Service Committee Voting Group on July 2, 2018, and the 
Voting Group submitted a report and its agreed upon recommendations to 
the DOD Office of General Counsel on August 24, 2018.27 The Military 
Justice Act of 2016 provides that the Secretary of Defense was to carry 
out this mandate by December 23, 2018, and that the Secretary’s 
decisions shall take effect no later than December 23, 2020. On 
December 17, 2018, the General Counsel of the Department of Defense 
issued uniform standards and criteria, which directed that each military 
justice case processing and management system be capable of collecting 
uniform data concerning race and ethnicity. 

 
From fiscal years 2013 through 2017, more than 258,000 active-duty 
servicemembers were disciplined for a violation of the UCMJ, out of more 
than 2.3 million unique active-duty servicemembers who served across all 
of the military services during this period. Figure 1 shows the number of 
cases of each type of court-martial and of nonjudicial punishments in 
each of the military services. 

                                                                                                                     
26The Joint Service Committee conducts an annual review of the Manual for Courts 
Martial; prepares proposed amendments to the Manual for Courts-Martial and, as 
appropriate, the UCMJ; and carries out other tasks related to the military justice system as 
assigned by the Office of the General Counsel of the Department of Defense. The Article 
140A Implementation Subcommittee of the Joint Service Committee was comprised of 
legal and information technology experts from each service branch. 
27The Joint Service Committee Voting Group assesses recommendations and proposed 
amendments to the Manual for Courts-Martial during periods of review and presents 
recommendations to the DOD Office of General Counsel. Among other roles, the Office of 
General Counsel advises the Secretary of Defense regarding all legal matters and 
services performed within or involving DOD, including all military justice matters requiring 
the attention of the Secretary of Defense; oversees the annual review of the Manual for 
Courts-Martial; provides legal advice to DOD organizations and other DOD components; 
and oversees, as appropriate, legal services performed within DOD. The Deputy General 
Counsel of Personnel and Health Policy received the recommendations and forwarded 
them to the General Counsel of the Department of Defense for action. 

Military Justice Process 
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Figure 1: Servicemembers Disciplined for Uniform Code of Military Justice Violations during Fiscal Years 2013–2017 

 
Note: The number of summary courts-martial tried in the Army and the Navy, and the number of 
nonjudicial punishments in the Army, the Navy, and the Coast Guard were computed using 
information from the annual reports of the Court of Appeals for the Armed Forces. Nonjudicial 
punishments are reported as a combined number for the Navy and the Marine Corps in the Court of 
Appeals for the Armed Forces annual reports. To calculate this reported figure for the Navy, we 
subtracted the number of Marine Corps nonjudicial punishment cases we identified in the Marine 
Corps personnel database from the reported totals. All other disciplinary action totals were from 
GAO’s analysis of the services’ military justice and personnel databases. 
aGeneral courts-martial are used to adjudicate any offenses committed by enlisted servicemembers 
or officers, including capital offenses. Special courts-martial are used to adjudicate any noncapital 
and some capital offenses committed by enlisted servicemembers or officers. A capital offense 
means an offense for which death is an authorized punishment under the UCMJ and the Manual for 
Courts-Martial. 
bSummary courts-martial are a non-criminal forum used to adjudicate noncapital offenses committed 
by enlisted servicemembers. 
cNonjudicial punishments are used to discipline minor offenses committed by enlisted 
servicemembers or officers. 
dThe same servicemember could be involved in multiple cases. 
eThe total number of servicemembers presented in this figure represents the number of unique active-
duty servicemembers who served during fiscal years 2013 through 2017. 
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There are several steps in the discipline of a servicemember who 
allegedly commits a crime under the UCMJ, which are summarized in 
figure 2 below. 

Figure 2: Overview of the Typical Military Justice Process 

 
aNonjudicial punishments are used to discipline minor offenses committed by enlisted 
servicemembers or officers. 
bSummary courts-martial are a non-criminal forum used to adjudicate noncapital offenses committed 
by enlisted servicemembers. Special courts-martial are used to adjudicate any noncapital and some 
capital offenses committed by enlisted servicemembers or officers. General courts-martial are used to 
adjudicate any offenses committed by enlisted servicemembers or officers, including capital offenses. 
A capital offense means an offense for which death is an authorized punishment under the UCMJ and 
the Manual for Courts-Martial. 
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cA preliminary hearing is required before referral of charges to a general court-martial, unless waived 
by the accused, and is intended to determine issues such as whether there is probable cause to 
believe that the accused committed the offense charged. 

 

The military justice process begins once an offense is alleged and an 
initial report is made, typically to law enforcement, an investigative entity, 
or the suspect’s chain of command. Policies for initiating criminal 
investigations by military criminal investigative organizations (MCIO) and 
procedures for investigating criminal allegations are set forth in DOD and 
service guidance.28 At this time, the commanding officer or law 
enforcement will conduct an inquiry or investigation into the accusations 
and gather all reasonably available evidence. MCIOs have the authority 
and independent discretion to assume investigative jurisdiction, and do 
not require approval from any authority outside of the MCIO to conduct 
such an investigation—commanders outside of the organization are not to 
impede or interfere with such decisions or investigations by the MCIO. If 
an MCIO is involved in the inquiry, the investigative entity is to gather all 
reasonably available evidence and provide the commanding officer with 
unbiased findings that reflect impartiality as required by DOD 
instruction.29 According to service officials, during the conduct of the 
criminal investigation, the subject of the investigation has the right to 
obtain legal counsel at any time.30 

                                                                                                                     
28MCIOs conduct criminal investigations in cases with a DOD nexus, such as if a crime 
occurred on a DOD installation, or the subject of the investigation is currently affiliated with 
DOD or was subject to the UCMJ at the time of the offense. The DOD service specific 
MCIOs are the Army Criminal Investigation Command, the Naval Criminal Investigative 
Service, and the Air Force Office of Special Investigations. In addition, the Coast Guard 
criminal investigative organization is the Coast Guard Investigative Service. For purposes 
of this report, we refer to all four of these entities as MCIOs. Instruction and guidance 
related to initiating an investigation include DOD Instruction 5505.03, Initiation of 
Investigations by Defense Criminal Investigative Organizations (Mar. 24, 2011) 
(incorporating Change 2, Feb. 13, 2017); Army Regulation 195-2, Criminal Investigation 
Activities (June 9, 2014); Secretary of the Navy Instruction 5430.107, Mission and 
Functions of the Naval Criminal Investigative Service (Dec. 28, 2005); Air Force 
Instruction 71-101, Vol. 1, Criminal Investigations Program (Oct. 8, 2015) (certified 
current, Dec. 7, 2017); Commandant Instruction 5520.5F, Coast Guard Investigative 
Service Roles and Responsibilities (Nov. 30, 2011). 
29DOD Instruction 5505.03, Initiation of Investigations by Defense Criminal Investigative 
Organizations (Mar. 24, 2011) (incorporating change 2, Feb. 13, 2017). 
30According to the Rules for Courts-Martial, in cases of pre-trial confinement the accused 
has the right to retain civilian counsel at no cost to the government, and may request to be 
assigned military counsel for representation during pretrial confinement proceedings, 
which must be honored. 
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After an investigation, the first step toward initiation of a court-martial is 
when the accused is presented with a list of charges signed by the 
accuser under oath, which is called preferral of charges; the accuser who 
prefers the charges may be anyone subject to the UCMJ. After charges 
are preferred, the charges are forwarded to an officer with sufficient legal 
authority to convene a court-martial, also known as the “convening 
authority.” The convening authority in receipt of preferred charges may, 
among other actions and depending on the nature of the charges and the 
level of the convening authority, refer the case to its own court or forward 
the case to a superior commander for disposition, for example, to a 
general court-martial convening authority. The general court-martial 
convening authority would have similar options: to dismiss the charges, 
refer them to a general or special court-martial, or take some lesser 
action. Before any case is referred to a general court-martial, the case 
must proceed through a preliminary hearing under Article 32 of the 
UCMJ, unless waived by the accused. The Article 32 hearing is presided 
over by an impartial judge advocate, or another individual with statutory 
authority, who is appointed by the convening authority and makes a 
recommendation to the convening authority. 

We analyzed general and special courts-martial that were preceded by 
investigations recorded in databases maintained by MCIOs, which we 
refer to as recorded investigations, and general and special courts-martial 
that did not have a record within an MCIO database.31 As shown in figure 
3 below, the majority of general and special courts-martial, ranging from 
53 percent to 74 percent across the services, had a recorded 
investigation, while the remaining cases would have been investigated by 
other sources, such as local civilian law enforcement, command 

                                                                                                                     
31Investigations are recorded in the MCIO databases when a servicemember is the 
subject of a criminal allegation; for purposes of this report, we say the servicemember had 
a “recorded investigation” to describe these cases. To conduct our analyses, we used 
data from the databases used by the Army’s Criminal Investigation Command, which 
included cases investigated by military police and Criminal Investigation Command; by the 
Navy and Marine Corps Naval Criminal Investigative Service, which included cases 
investigated by the Naval Criminal Investigative Service and military police; by the Air 
Force’s Office of Special Investigations, which included only Office of Special 
Investigations cases; and by the Coast Guard Investigative Service, which included only 
Coast Guard Investigative Service cases. 
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investigations, or in the case of the Air Force, their military law 
enforcement forces.32 

Figure 3: Number and Percent of General and Special Court-Martial Cases, with and 
without Recorded Investigations by Service, Fiscal Years 2013–2017 

 
aGeneral courts-martial are used to adjudicate any offenses committed by enlisted servicemembers 
or officers, including capital offenses. Special courts-martial are used to adjudicate any noncapital 
and some capital offenses committed by enlisted servicemembers or officers. A capital offense 
means an offense for which death is an authorized punishment under the UCMJ and the Manual for 
Courts-Martial. 
bGeneral and special courts-martial without a recorded investigation are cases where the 
servicemember was not the subject of an investigation recorded in the military criminal investigative 
organization (MCIO) databases; these cases would have been investigated by other entities, such as 
civilian law enforcement or command investigations. 
cGeneral and special courts-martial with a recorded investigation are cases where the servicemember 
was the subject of an investigation recorded in an MCIO database. 

 

 

                                                                                                                     
32Our analysis of recorded investigations data did not include investigations conducted by 
a servicemember’s command, because those investigations are not recorded in the MCIO 
databases. Command investigations are included in our analysis of general and special 
courts-martial cases without a recorded investigation.  
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Once referred to a general or special court-martial, an accused 
servicemember may be tried by a military judge alone or by a military 
judge with a military jury, referred to as members of the court-martial.33 If 
the accused servicemember is tried by a military jury, the members of the 
court-martial determine whether the accused is proven guilty and, if the 
accused requests sentencing by the members, adjudicate a sentence. 
Otherwise, the military judge adjudicates the sentence. If the accused is 
tried by a military judge alone, the judge determines guilt and any 
sentence. In a summary court-martial, a single commissioned officer who 
is not a military judge adjudicates minor offenses and a sentence. 

Convictions at the general and special court-martial level are subject to a 
post-trial process and may be appealed to higher courts in cases where 
the sentence reaches a certain threshold. For example, depending on the 
forum and the adjudged sentence, the accused may be entitled to 
appellate review by the service Court of Criminal Appeals, and may be 
able to request or waive assignment of appellate defense counsel, or 
waive appellate review entirely. Depending, again, on forum and 
sentence, some cases that do not qualify for appellate review will receive 
review by a judge advocate to, among other things, determine that the 
court had jurisdiction and that the sentence was lawful. Some cases may 
then be further reviewed by the Court of Appeals for the Armed Forces, 
as well as by the U.S. Supreme Court at their discretion, if the case was 
reviewed by the Court of Appeals for the Armed Forces. 

The military justice system, like the civilian criminal justice system, 
provides avenues for accused servicemembers to raise allegations of 
discrimination, improprieties in investigations, improprieties in disposition, 
and improprieties in the selection of panel members at the court-martial 
proceeding, before a military judge and on appellate review. The Military 
Justice Act of 2016 requires that legal training be provided to all officers, 

                                                                                                                     
33Members may be commissioned officers in all cases, warrant officers in all cases except 
when the accused is a commissioned officer, or enlisted members when the accused is an 
enlisted member. If an enlisted accused so requests, at least one-third of the members 
must be enlisted members. 
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with additional training for commanders with authority to take disciplinary 
actions under the UCMJ.34 

 
The Office of Management and Budget (OMB) has established standards 
for collecting, maintaining, and presenting data on race and ethnicity for 
all federal reporting purposes.35 These standards were developed in 
cooperation with federal agencies to provide consistent data on race and 
ethnicity throughout the federal government.36 OMB standards establish 
the following five categories of race: 

• American Indian or Alaska Native: A person having origins in any of 
the original peoples of North and South America (including Central 
America), and who maintains tribal affiliation or community 
attachment. 

• Asian: A person having origins in any of the original peoples of the 
Far East, Southeast Asia, or the Indian subcontinent including, for 
example, Cambodia, China, India, Japan, Korea, Malaysia, Pakistan, 
the Philippine Islands, Thailand, and Vietnam. 

• Black or African American: A person having origins in any of the 
black racial groups in Africa. 

                                                                                                                     
34Specifically, the Military Justice Act of 2016 included a provision that requires that the 
UCMJ be carefully explained to each officer at the time of or within six months after initial 
entrance of the officer on active duty, or the initial commissioning of the officer in a reserve 
component. The act further requires officers with the authority to convene courts-martial or 
impose nonjudicial punishment to receive periodic training regarding the purpose and 
administration of the UCMJ. Military Justice Act of 2016, passed as part of the National 
Defense Authorization Act for Fiscal Year 2017, Pub. L. No. 114-328, §5503 (Dec. 23, 
2016) (codified at 10 U.S.C. §937). 
35Office of Management and Budget, Revisions to the Standards for the Classification of 
Federal Data on Race and Ethnicity, 62 Fed. Reg. 58,782 (Oct. 30, 1997). In 2016, the 
Office of Management and Budget issued a proposed revision to the standards. See 
Standards for Maintaining, Collecting, and Presenting Federal Data on Race and Ethnicity, 
81 Fed. Reg. 67,398 (Sept. 30, 2016). As of May 2019, the Office of Management and 
Budget had not issued the revised standards. 
36According to officials from all of the military services, the racial and ethnic information in 
their databases is self-reported, and so servicemembers may not follow these definitions 
when they identify their race and ethnicity. We used these definitions in our analyses so 
that we could group the various racial and ethnic categories in the services’ personnel 
databases into consistent categories across all of the military services.  

Definitions of Race, 
Ethnicity, and Gender 
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• Native Hawaiian or Other Pacific Islander: A person having origins 
in any of the original peoples of Hawaii, Guam, Samoa, or other 
Pacific Islands. 

• White: A person having origins in any of the original peoples of 
Europe, the Middle East, or North Africa. 
 

The OMB standards also establish two categories of ethnicity. 

• Hispanic or Latino: A person of Cuban, Mexican, Puerto Rican, 
South or Central American, or other Spanish culture or origin, 
regardless of race. 

• Not Hispanic or Latino: A person not having the above attributes. 

 
In addition to defining race and ethnicity for federal administrative 
reporting and record keeping requirements, OMB standards provide two 
methods for federal agencies to follow regarding the collection of data on 
race and ethnicity. 

1. Separate questions shall be used for collecting information about race 
and ethnicity wherever feasible. In this case, there are 5 categories of 
race noted above which individuals can select, and individuals can 
identify with more than one category of race. In addition to race, 
individuals can select one of the two ethnicity categories above. 

2. If necessary, a single question or combined format can be used to 
collect information about race and ethnicity, where the following 
categories are provided for individuals: American Indian or Alaska 
Native, Asian, Black or African American, Hispanic or Latino, Native 
Hawaiian or other Pacific Islander, and White. In this instance, 
individuals can also select more than one category. 

Information collected on servicemembers’ gender is governed by DOD 
guidance. DOD Instruction 1336.05 provides that information collected on 
a servicemember’s gender is based on reproductive function.37 It provides 
that there are three options that can be selected when inputting a 
servicemember’s gender: male, female, or unknown. 

 

                                                                                                                     
37DOD Instruction 1336.05, Automated Extract of Active Duty Military Personnel Records 
(July 28, 2009) (incorporating Change 2, effective Mar. 31, 2015). 
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Racial and gender disparities in the civilian criminal justice system have 
been the subject of several studies in the past decade. While the civilian 
and military justice systems differ from each other, we reviewed 
information about racial and gender disparities in the civilian criminal 
justice system to enhance our understanding of the complexities of the 
issues, including how others had attempted to measure disparities. Some 
studies have assessed the rates at which minority groups are policed. For 
example, a Department of Justice study of data from the Bureau of 
Justice Statistics’ 2011 Police-Public Contact survey found that Black 
drivers were more likely than White or Hispanic drivers to be pulled over 
in a traffic stop; specifically, the study found that 10 percent of White 
drivers and 10 percent of Hispanic drivers were pulled over in a traffic 
stop, compared to 13 percent of Black drivers.38 This study also found 
that Black and Hispanic drivers were more likely to be searched once 
they were pulled over by the police; specifically, the study found that 2 
percent of White drivers stopped by police were searched, compared to 6 
percent of Black drivers and 7 percent of Hispanic drivers. 

In addition, U.S. government data shows that racial disparities exist 
among individuals who are arrested. For example, data from the Federal 
Bureau of Investigation’s Uniform Crime Reporting Program, which 
compiles data from law enforcement agencies across the country, 
indicates that in 2016, Black individuals represented 26.9 percent of total 
arrests nationwide, but comprised 13.4 percent of the U.S. population 
according to U.S. census data estimates as of July 1, 2017.39 This data 
also shows that 69.6 percent of all arrested individuals were White, while 
White individuals comprised 76.6 percent of the U.S. population. 

Studies have also identified racial and gender disparities in civilian justice 
sentencing. In 2010 and 2017, the U.S. Sentencing Commission reported 
that Black male offenders received longer sentences than similarly 
situated White male offenders.40 Specifically, in 2017, the Commission 
analyzed federal sentencing data and reported that Black male offenders 
                                                                                                                     
38U.S. Department of Justice, Bureau of Justice Statistics, Police Behavior during Traffic 
and Street Stops (September 2013). 
39U.S. Department of Justice, Uniform Crime Report, Crime in the United States 2016, 
Table 21; U.S. Census Bureau, Quick Facts, population estimates as of July 1, 2017. 
40U.S. Sentencing Commission, Demographic Differences in Sentencing: An Update to 
the 2012 Booker Report (November 2017); U.S. Sentencing Commission, Demographic 
Differences in Federal Sentencing Practices: An Update of the Booker Report’s 
Multivariate Regression Analysis (March 2010). 

Racial and Gender 
Disparities in the Civilian 
Justice System 



 
 
 
 
 
 

Page 21 GAO-19-344  Military Justice 

received sentences that on average were 19.1 percent longer than 
similarly situated White males for fiscal years 2012 to 2016. This analysis 
controlled for factors such as type of offense, race, gender, citizenship, 
age, education level, and criminal history. This study also found that 
female offenders of all races received shorter sentences than White male 
offenders. Similarly, the Commission’s 2010 report found that Black 
offenders received sentences that were 10 percent longer than those 
imposed on White offenders from December 2007 through September 
2009, and male offenders received sentences that were 17.7 percent 
longer than female offenders, after controlling for the same factors as 
noted for the 2017 study, among others. 

Finally, racial and gender disparities have been identified among 
incarcerated populations. According to data from the Bureau of Justice 
Statistics, for prisoners with sentences of 1 year or more under the 
jurisdiction of state or federal correctional officials in 2016, Black males 
were six times more likely to be imprisoned than White males, and 
Hispanic males were 2.7 times more likely to be imprisoned than White 
males.41 The racial disparities were more pronounced for younger males, 
where Black males aged 18 to 19 were approximately 11.8 times more 
likely than White males of the same age to be imprisoned. The Bureau 
also reported that Black females were imprisoned at approximately twice 
the rate of White females. We did not assess the methodologies used in 
any of these studies or the reliability of the data cited in the studies; these 
studies are discussed here to provide broader context for the discussion 
about racial and gender disparities in the military justice system.42 

 

                                                                                                                     
41U.S. Department of Justice, Bureau of Justice Statistics, Prisoners in 2016 (January 
2018). 
42The findings in these studies, taken alone, do not establish whether unlawful 
discrimination has occurred, as that is a legal determination that would involve other 
corroborating information along with supporting statistics. 
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The military services collect and maintain gender information, but they do 
not collect and maintain consistent information about race and ethnicity in 
their investigations, military justice, and personnel databases. This limits 
the military services’ ability to collectively or comparatively assess these 
demographic data to identify any racial or ethnic disparities in the military 
justice system within and across the services. The military services use 
different databases to collect and maintain information for investigations, 
courts-martial, and nonjudicial punishments. All of the databases collect 
and maintain gender information, but the Coast Guard’s military justice 
database does not have the capability to query or report on gender data. 
While the military services’ databases collect and maintain complete data 
for race and ethnicity, the information collected and maintained about 
race and ethnicity is not consistent among the different databases within 
and across the services. Moreover, the Coast Guard, the Navy, and the 
Marine Corps do not collect and maintain complete and consistent 
servicemember identification data, such as social security number or 
employee identification number, in their respective military justice 
databases, although DOD leadership recently directed improvements in 
this area. Finally, the military services do not report data that provides 
visibility into disparities in the military justice system, and DOD and the 
services lack guidance about when potential racial, ethnic, or gender 
disparities should be further reviewed, and what steps should be taken to 
conduct such a review if needed. 

 
Each military service uses a different database to collect and maintain 
information on investigations and courts-martials, and, in some services, 
nonjudicial punishments, as shown in figure 4. For three of the military 
services—the Army, the Navy, and the Coast Guard—the databases 
listed in figure 4 include information about some, but not all, of their 
nonjudicial punishment cases. 

The Military Services 
Collect and Maintain 
Gender Information, 
but Do Not Collect 
and Maintain 
Consistent 
Information about 
Race and Ethnicity, 
Limiting Their Ability 
to Collectively or 
Comparatively 
Assess Data to 
Identify Any 
Disparities 

The Military Services Use 
Different Databases to 
Collect and Maintain 
Information for 
Investigations, Courts-
Martial, and Nonjudicial 
Punishments 
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Figure 4: Military Services’ Investigations, Courts-Martial, and Nonjudicial 
Punishment Databases 

 
Note: Depending on the military service, information about nonjudicial punishments can be found in 
the military justice or the personnel database. The databases listed for nonjudicial punishments 
collect and maintain information about some but not all nonjudicial punishments, with the exception of 
AMJAMS and MCTFS, which collect information about all nonjudicial punishments according to Air 
Force and Marine Corps officials. 

 

Additionally, the nature of the information collected by each of the 
services’ databases varies, as noted below. 

Army 

• Investigations. The Army collects and maintains information on 
investigations conducted by the Army Criminal Investigation 
Command in the Army Law Enforcement Reporting and Tracking 
System database.43 According to Army officials, the Office of the 
Provost Marshal General and the Army Criminal Investigation 
Command developed this database to replace a 2003 system, the 
Army Criminal Investigation and Intelligence System, and a significant 

                                                                                                                     
43According to Army officials, the Army started using an automated system, the Army 
Criminal Investigative Reporting System (ACIRS), for felony investigations in 1989.  
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part of the military police’s 2002 system, the Centralized Operations 
Police Suite. The officials said that the Army Law Enforcement 
Reporting and Tracking System has been operational since 2015, and 
has become the primary case management system for all Army law 
enforcement professionals. However, Army officials said that cases 
involving commander-led investigations are unlikely to be recorded in 
this database. 

• Courts-martial and nonjudicial punishments. The Army uses 
Military Justice Online and the Army Courts-Martial Information 
System to collect data on court-martial cases. According to Army 
officials, Military Justice Online, created in 2008, is a document-
generating system that primarily is used by the Army’s judge advocate 
general corps and promotes uniformity in case processing among the 
Army’s staff judge advocate offices. Military Justice Online includes 
information about courts-martial, some nonjudicial punishments, 
administrative separations, and administrative reprimands of 
servicemembers. Army officials said that the Army Courts-Martial 
Information System, which has been used since 1989, serves as the 
Army trial judiciary’s case tracking system and is used by the Army’s 
trial judiciary to track court-martial cases. 

 
Air Force 

• Investigations. The Air Force military criminal investigative 
organization, the Office of Special Investigations, uses a system 
called the Investigative Information Management System to collect 
and maintain information related to investigations. According to Air 
Force officials, the Investigative Information Management System has 
been in use since 2001. 

• Courts-martial and nonjudicial punishments. The Air Force uses 
the Automated Military Justice Analysis and Management System, 
which is designed to be a case management system to collect 
comprehensive information for both court-martial cases and 
nonjudicial punishments. According to Air Force officials, the 
Automated Military Justice Analysis and Management System has 
been in use since 1974.  
 

Navy and Marine Corps 

• Investigations. According to Navy officials, the Navy and Marine 
Corps’ joint system for maintaining and collecting information related 
to investigations is the Consolidated Law Enforcement Operations 
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Center, which has been in use since 2004. Navy officials said that this 
database initially contained information regarding Navy and Marine 
Corps law enforcement incidents and criminal investigations, but 
began to include investigations conducted by the Naval Criminal 
Investigative Service in 2012. 

• Courts-martial. The Navy and the Marine Corps both use the Case 
Management System to collect and maintain information about 
military justice matters with involvement by a Navy or Marine Corps 
legal office, including special and general court-martial cases. This 
system was initially developed by the Marine Corps to track 
information about legal services provided by their legal offices. 
According to Navy and Marine Corps officials, the system has been in 
use by the Marine Corps since 2010 and by the Navy since 2013. 
Officials from the Marine Corps said that although the Case 
Management System has been in use since 2010, the system was not 
widely used until 2012. 

• Nonjudicial punishments. The Marine Corps Total Force System, 
the Marine Corps personnel database, collects and maintains 
information on summary courts-martial and nonjudicial punishments 
for cases where there was a conviction or punishment. According to 
Marine Corps officials, this system has been in use since 1995. Navy 
officials said that their personnel database records information about 
nonjudicial punishments if the punishment involved a change in pay or 
grade. The services’ military justice Case Management System 
includes information on some nonjudicial punishment cases in the 
Navy and the Marine Corps, which Navy and Marine Corps officials 
said was for those cases that had involvement by their legal offices. 
 

Coast Guard 

• Investigations. The Coast Guard Investigative Service uses the Field 
Activity Case Tracking System to collect and maintain information on 
servicemembers investigated for violations of the UCMJ. According to 
Coast Guard officials, this system has been in use since July 2014. 

• Courts-martial. According to Coast Guard officials, the Coast Guard 
uses Law Manager to collect and maintain administrative information 
on court-martial cases. Law Manager has been in use since 2000, but 
was not used for court-martial data until 2003. 

• Nonjudicial punishments. Coast Guard officials said that their 
military justice database contains records of nonjudicial punishments 
if a case involved their legal offices. In addition, according to Coast 



 
 
 
 
 
 

Page 26 GAO-19-344  Military Justice 

Guard officials, Direct Access, the Coast Guard’s personnel database, 
also collects and maintains information about some court-martial 
cases and nonjudicial punishments if the punishment resulted in a 
change in rank or pay or an administrative action against the accused 
servicemember. 

 
All of the military services collect and maintain gender information in their 
investigations, military justice, and personnel databases, but are 
inconsistent in whether they allow an unknown or unspecified gender, and 
the Coast Guard’s military justice database does not allow Coast Guard 
officials to query or report on gender data. Table 2 below summarizes 
how data regarding the servicemember’s gender is entered into the 
services’ databases and the number of potential gender options.44 Each 
database identifies at least two potential options—male and female—for 
data related to the servicemember’s gender, while about half of the 
databases (8 of 15) provide a third option to indicate that the gender is 
either unknown or not specified.45 Each of the military services’ 
investigations, military justice, and personnel databases maintained 
gender data for almost 100 percent of servicemembers, except we were 
unable to determine this completion rate for the Coast Guard’s military 
justice database. We could not determine the completeness of the Coast 
Guard’s gender data in its military justice database because, as 

                                                                                                                     
44The collection and maintenance of information pertaining to the gender identity of 
transgender servicemembers within the armed forces has changed during the time period 
of the data collected for our review. The Secretary of Defense released a memorandum in 
2015 lifting service restrictions placed on servicemembers based on their gender identity. 
Secretary of Defense Memorandum, Transgender Service Members (July 28, 2015). In 
October 2016, DOD issued an instruction to establish a process for servicemembers to 
transition during service and change their gender status within the Defense Enrollment 
Eligibility Reporting System. DOD Instruction 1300.28, In-Service Transition for 
Transgender Service Members (Oct. 1, 2016). In August 2017, the President issued a 
memorandum directing DOD to reverse the policy changes regarding transgender 
servicemembers. Memorandum for the Secretary of Defense and the Secretary of 
Homeland Security, Military Service by Transgender Individuals, 82 Fed. Reg. 41,319 
(Aug. 30, 2017). The provisions outlined in the memorandum became effective on January 
1, 2018. 
45One database (the Navy and Marine Corps shared Consolidated Law Enforcement 
Operations Center database) provides a fourth option—indeterminate. According to Army 
officials, the criminal investigations databases collect information about gender to support 
reporting requirements of 3 options associated with the Defense Incident-Based Reporting 
System, which is a central database used by DOD to provide military crime statistics to the 
Department of Justice. 

The Military Services 
Collect and Maintain 
Gender Data, but the 
Coast Guard Can Not 
Query or Report on 
Gender Data from its 
Military Justice Database 
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previously noted, its military justice database does not have the capability 
to query on gender data.46 

Table 2: Collection of Data on Servicemembers’ Gender in Military Services’ Investigations, Military Justice, and Personnel 
Databases 

  Gender information 
Service Database Entry method Number of potential 

gender options 
Army Army Law Enforcement Reporting and 

Tracking System (I) 
Manual input (drop down) 3 options 

Military Justice Online (MJ) Auto-populated from Total Army Personnel 
Database 

2 options 

Army Courts-Martial Information System 
(MJ) 

Manual input (drop down) 3 options 

Total Army Personnel Database (P) Manual input (drop down) 3 options 
Navy and Marine 
Corps Shared 

Consolidated Law Enforcement 
Operations Center (I) 

Manual input (drop down) 4 optionsa 

Navy Case Management System (MJ) Manual input (drop down) 3 options 
Navy Personnel Database (P) Manual input (drop down) 2 options 

Marine Corps Case Management System (MJ) Manual input (drop down) 3 options 
Marine Corps Total Force System (P) Manual input (drop down) 2 options 

Air Force Investigative Information Management 
System (I) 

Auto-populated from Defense Enrollment 
Eligibility Reporting System 

3 options 

Automated Military Justice Analysis and 
Management System (MJ) 

Auto-populated from Military Personnel 
Data System 

2 options 

Military Personnel Data System (P) Manual input (drop down) 2 options 
Coast Guard Field Activity Case Tracking System (I) Manual input (drop down) 3 options 

Law Manager (MJ) Manual input (drop down) 2 options 
Direct Access (P) Manual input (drop down) 2 options 

Legend: (I)=Investigations database; (MJ)=military justice database; (P)=personnel database. 
Source: GAO analysis of each military service’s investigations, military justice, and personnel database information. | GAO-19-344 

Note: Each database identifies at least two potential options—male and female—for data related to 
the servicemember’s gender, while about half of the databases provide a third option to indicate that 
the gender is either unknown or not specified. 
aGender options in the Consolidated Law Enforcement Operations Center database are male, female, 
unknown, and indeterminate. 

 

                                                                                                                     
46The military services differ regarding whether their databases require the collection of 
information about gender. 
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Standards for Internal Control in the Federal Government states that 
management should use quality information and obtain data on a timely 
basis so they can be used for effective monitoring.47 However, the Coast 
Guard does not have visibility over the gender of servicemembers 
prosecuted for UCMJ violations without merging data from multiple 
databases, which can be a labor-intensive and time-consuming process. 
According to Coast Guard officials, information regarding the gender of 
servicemembers prosecuted for UCMJ violations can be recorded in its 
military justice database, but gender is not a field that can be searched on 
or included in the reports they run using information from their military 
justice database, because of the way the military justice module in the 
database was designed. Coast Guard officials told us that the military 
justice database—Law Manager—was designed to determine the status 
of court-martial cases, and captures attributes that are generated by 
relevant UCMJ documents. Those official documents do not require the 
annotation of demographics such as gender, so this information is not 
used in Law Manager. A Coast Guard official indicated that it would be 
feasible to modify Law Manager to make it easier to run reports and 
queries that include gender information. The ability to query and report on 
the gender of servicemembers in its military justice database would 
provide the Coast Guard with more readily available data to identify or 
assess any gender disparities that may exist in the investigation and trial 
of military justice cases. 

 
Each of the military services’ databases collect and maintain complete 
data for race and ethnicity, but the military services do not collect and 
maintain consistent information regarding race and ethnicity in their 
investigations, military justice, and personnel databases. Additionally, the 
military services have not developed a mechanism to aggregate the data 
into consistent categories of race and ethnicity to allow for efficient 
analysis and reporting of consistent demographic data. The number of 
potential responses for race and ethnicity within the 15 databases across 
the military services ranges from 5 to 32 options for race and 2 to 25 
options for ethnicity, which can complicate cross-service assessments. 
For example, the Army’s personnel database maintains 6 options for race 

                                                                                                                     
47GAO-14-704G. 
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Page 29 GAO-19-344  Military Justice 

and 23 options for ethnicity,48 whereas the Coast Guard’s personnel 
database maintains 7 options for race and 3 for ethnicity.49 Table 3 
summarizes how the databases used by the military services vary in how 
the servicemember’s race is entered and the number of potential race 
options.50 

Table 3: Collection of Data on Servicemembers’ Race in Military Services’ Investigations, Military Justice, and Personnel 
Databases 

  Race information 
Service Database Entry method Number of potential 

race options 
Army Army Law Enforcement Reporting and 

Tracking System (I) 
Manual input (drop down) 8 options 

Military Justice Online (MJ) Auto-populated from Total Army Personnel 
Database 

6 options 

Army Courts-Martial Information System 
(MJ) 

Manual input (drop down) 8 options 

Total Army Personnel Database (P) Manual input (drop down) 6 options 
Navy and Marine 
Corps Shared 

Consolidated Law Enforcement Operations 
Center (I) 

Manual input (drop down) 6 options  

Navy Case Management System (MJ) Manual input (drop down) 7 options 
Navy Personnel Database (P) Manual input (drop down) 32 options  

Marine Corps Case Management System (MJ) Manual input (drop down) 7 options 
Marine Corps Total Force System (P) Manual input (drop down) 6 options  

                                                                                                                     
48The six options for race available within the Army’s personnel database include 
American Indian or Alaska Native, Asian/Pacific Islander, Black, Other, Unknown, and 
White. The options for ethnicity include Aleut, Chinese, Cuban, Eskimo, Filipino, 
Guamanian, Indian, Japanese, Korean, Latin American with Hispanic Descent, 
Melanesian, Mexican, Micronesian, None, Other, Other Asian Descent, Other Hispanic 
Descent, Other Pacific Island Descent, Polynesian, Puerto Rican, United States/Canadian 
Indian Tribes, Unknown, and Vietnamese.  
49The options for race in the Coast Guard’s personnel database include American 
Indian/Alaska Native, Asian, Black or African American, Declined to Respond, Native 
Hawaiian/Pacific Islander, White, and every potential mixed racial group from the provided 
races. Additionally, the database has three options for ethnicity: declined to respond, 
Hispanic or Latino, and Not Hispanic or Latino.  
50According to Army officials, the criminal investigations databases collect information 
about race to support reporting requirements of 6 options associated with the Defense 
Incident-Based Reporting System, which is a central database used by DOD to provide 
military crime statistics to the Department of Justice. For example, Army officials said that 
the 8 race options in their investigations database are converted to support the 6 options 
in the DOD system. 
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  Race information 
Service Database Entry method Number of potential 

race options 
Air Force Investigative Information Management 

System (I) 
Auto-populated from Defense Enrollment 
Eligibility Reporting System 

7 options 

Automated Military Justice Analysis and 
Management System (MJ) 

Auto-populated from Military Personnel 
Data System 

5 options  

Military Personnel Data System (P) Manual input (drop down) 7 options 
Coast Guard Field Activity Case Tracking System (I) Manual input (drop down) 6 options 

Law Manager (MJ) N/A; does not track race N/A; does not track 
race 

Direct Access (P) Manual input (drop down) 7 options 

Legend: (I)=investigations database; (MJ)=military justice database; (P)=personnel database; N/A= not available. 
Source: GAO analysis of each military service’s investigations, military justice, and personnel database information. | GAO-19-344 

 

Table 4 shows that the military services’ databases also vary in how 
information about servicemembers’ ethnicity is entered into the databases 
and the number of potential ethnicity options that are collected.51 

Table 4: Collection of Data on Servicemembers’ Ethnicity in Military Services’ Investigations, Military Justice, and Personnel 
Databases 

  Ethnicity information 
Service Database Entry method Number of potential 

ethnicity options 
Army Army Law Enforcement Reporting and 

Tracking System (I) 
Manual input (drop down) 3 options 

Military Justice Online (MJ) N/A; collected as part of race field N/A 
Army Courts-Martial Information System (MJ) N/A; collected as part of race field N/A 
Total Army Personnel Database (P) Manual input (drop down) 23 options 

Navy and Marine 
Corps Shared 

Consolidated Law Enforcement Operations 
Center (I) 

Manual input (drop down) 3 options 

Navy Case Management System (MJ) N/A; collected as part of race field N/A 
Navy Personnel Database (P) Manual input (drop down) 23 options 

Marine Corps Case Management System (MJ) N/A; collected as part of race field N/A 
Marine Corps Total Force System (P) Manual input (drop down) 25 options 

                                                                                                                     
51According to Army officials, the criminal investigations databases collect information 
about ethnicity to support reporting requirements of 3 options associated with the Defense 
Incident-Based Reporting System, which is a central database used by DOD to provide 
military crime statistics to the Department of Justice. 
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  Ethnicity information 
Service Database Entry method Number of potential 

ethnicity options 
Air Force Investigative Information Management 

System (I) 
Manual input (drop down) 3 options 

Automated Military Justice Analysis and 
Management System (MJ) 

Auto-populated from Military 
Personnel Data System 

3 options 

Military Personnel Data System (P) Manual input (drop down) 23 options 
Coast Guard Field Activity Case Tracking System (I) Manual input (drop down) 2 options 

Law Manager (MJ) N/A; does not track ethnicity N/A 
Direct Access (P) Manual input (drop down) 3 options 

Legend: (I)=Investigations database; (MJ)=military justice database; (P)=personnel database; N/A= not available. 
Source: GAO analysis of each military service’s investigations, military justice, and personnel database information. | GAO-19-344 

 

Although the data collected and maintained was not consistent within and 
across the military services, each of the military services’ databases 
maintained race and ethnicity data for at least 99 percent of the 
servicemembers, with the exception of the Coast Guard.52 The Coast 
Guard does not track information about race or ethnicity in its military 
justice database.53 Coast Guard officials stated that this is because Law 
Manager was designed to determine the status of court-martial cases, 
and captures attributes that are needed to generate relevant UCMJ 
documents, such as court pleadings. Demographic information such as 
race and ethnicity is not included in these official documents, so this 
information is not input into Law Manager. Further, four of the databases 
we reviewed—including both of the Army’s military justice databases, and 
the Navy and the Marine Corps’ military justice databases—collect 
information on race and ethnicity in a combined data field as shown in 
table 4, whereas the other databases collect and maintain race and 
ethnicity information in two separate fields. 

Standards for Internal Control in the Federal Government states that 
management should use quality information to achieve the entity’s 
objectives.54 Among other things, attributes of this internal control 
                                                                                                                     
52According to officials from all of the military services, the information about race and 
ethnicity in their databases is self-reported by individual servicemembers, and there is no 
way to verify whether the reported information is accurate. 
53The military services differ regarding whether their databases require the collection of 
information about race and ethnicity. 
54GAO-14-704G. 

https://www.gao.gov/products/GAO-14-704G
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principle call for management to identify information requirements; obtain 
relevant data from reliable sources that are reasonably free from error; 
ensure that the data it receives is timely and reliable; and process the 
data obtained into quality information— information that is appropriate, 
current, complete, and accurate. In addition, federal internal control 
standards call for management to design the entity’s information system 
and related control activities to achieve objectives and respond to risks, 
thereby enabling information to become available to the entity on a 
timelier basis. Further, the Military Justice Act of 2016 required the 
Secretary of Defense to prescribe uniform standards and criteria for 
various items, including data collection and analysis for case 
management at all stages of the military justice system, including pretrial, 
trial, post-trial, and appellate processes, by December 2018.55 

On December 17, 2018, the General Counsel of the Department of 
Defense issued the uniform standards and criteria required by article 
140a of the Military Justice Act of 2016.56 As part of these uniform 
standards, the services were directed to collect data related to race and 
ethnicity in their military justice databases, and to collect racial and ethnic 
data in separate data fields. The standards provide that the services may 
have their military justice databases capture expanded ethnic or racial 
categories; however, for reporting purposes, expanded categories will 
aggregate to those categories listed in the standards. For race, the 
services will choose from six designations: (1) American Indian/Alaska 
Native, (2) Asian, (3) Black or African American, (4) Native Hawaiian or 
Other Pacific Islander, (5) White, or (6) Other. For ethnicity, the services 
will choose from two options: (1) Hispanic or Latino, or (2) Not Hispanic or 
Latino. These categories are consistent with the OMB standards for 
collecting and presenting such data. The military services are to 
implement the Secretary’s direction no later than December 23, 2020. 

However, DOD has applied these newly issued standards only to the 
military justice databases and not to the investigations and personnel 
databases. DOD officials stated that the investigations and personnel 
databases do not fall under the charter of the DOD General Counsel, 
                                                                                                                     
55Military Justice Act of 2016, passed as part of the National Defense Authorization Act for 
Fiscal Year 2017, Pub. L. No. 114-328, §§5001-5542 (Dec. 23, 2016).  
56The Coast Guard is a voting member of the Joint Service Committee on Military Justice, 
and participated in the Joint Service Committee’s subcommittee that developed the 
recommendations leading to the issuance of these standards. Coast Guard officials told 
us that they consider these standards to be binding on the Coast Guard. 
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which issued the standards for the military justice databases. Hence, 
these uniform standards do not apply to the military services’ 
investigations and personnel databases. We were able to analyze data 
across the investigations, military justice, and personnel databases by 
merging data from these databases, but this took multiple, detailed steps 
and would not be an efficient approach for routine analyses. Taking steps 
to develop the capability to present the race and ethnicity data in the 
military services’ personnel and investigations databases using the same 
categories included in the December 2018 standards for the military 
justice databases would allow for more efficient analysis of consistent 
demographic data. This could be done through either collecting and 
maintaining race and ethnicity data in the investigations and personnel 
databases using the December 2018 uniform standards or developing a 
capability to aggregate the data into the race and ethnicity categories 
included in the standards. 

 
The Navy, the Marine Corps, and the Coast Guard did not collect and 
maintain complete servicemember identification data, such as social 
security number or employee identification number, in their military justice 
or investigations databases; however, DOD recently directed them to do 
so.57 In the course of conducting our analysis, in some instances, we 
could not match personnel records with military justice records because 
the social security number or employee identification number in the 
military justice database did not match the information in the personnel 
database. In other instances, we could not match personnel records with 
military justice records because the military justice records did not contain 
a social security number or employee identification number to match with 
information found in their personnel record. As shown in table 5, we 
initially were unable to match 5 percent of Navy military justice cases, 12 
percent of Marine Corps military justice cases, 18 percent of Coast Guard 
investigation cases, and 6 percent of Coast Guard military justice cases. 
                                                                                                                     
57While the data we received from the Army and the Air Force did not have 
servicemember identification numbers for 100 percent of their cases, their data were 
sufficiently complete for our purposes. The DOD employee identification number is known 
as the electronic data interchange personal identifier (EDIPI). To conduct our disparities 
analyses, we merged an accused servicemember’s personnel database records with their 
investigations or military justice database records, to ensure that we had consistent 
profiles for the race, ethnicity, and gender of servicemembers investigated, prosecuted, 
and charged with a violation of the UCMJ. We merged the records by matching a 
servicemember’s unique identifiers, such as social security number or employee 
identification number, in the personnel databases with their social security number or 
employee identification number in the investigations or military justice database records.  
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Corps, and the Coast 
Guard Did Not Collect and 
Maintain Complete 
Servicemember 
Identification Data, but 
Improved Collection Has 
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Table 5: Overview of Unmatched Military Justice Cases by Military Service and Database 

Military service/database Total number 
of cases  

Number of 
unmatched cases  

Missing 
rate 

Number of unmatched cases 
after manual lookup 

Missing rate after 
manual lookup 

Navy military justice 
database  

4,809 246 5% 216 4% 

Marine Corps military 
justice database  

6,875 848 12% 188 3% 

Coast Guard investigative 
database 

1,428 250 18%  23 2% 

Coast Guard military 
justice database  

289 16 6%  2 1% 

Source: GAO analysis of services’ personnel, investigations, and military justice data. | GAO-19-344 

Note: We provided the services with lists of our unmatched cases, and service officials manually 
looked up these data so that we could increase our match rates and complete our analyses. 

 

On December 17, 2018, the General Counsel of the Department of 
Defense issued the uniform standards and criteria required by article 
140a of the Military Justice Act of 2016.58 As part of these uniform 
standards, the services were directed to collect either the social security 
number or DOD identification number in their military justice databases. 
The military services are to implement the Secretary’s direction no later 
than December 23, 2020. 

 
Although some military services report demographic information about the 
subjects of military justice actions internally, the military services do not 
externally report data that provides visibility into, or would enable an 
analysis of, the extent of racial, ethnic, or gender disparities in the military 
justice system. Service officials from all of the military services told us that 
they compile internal quarterly or monthly staff judge advocate reports, 
which include the total number of each type of court-martial handled by 
their legal offices and of nonjudicial punishments. According to service 
officials, in the Air Force and the Army these reports include demographic 
information about servicemembers involved in these cases, such as the 
total number of each type of case broken out by the subject’s race, 
ethnicity, or gender, but the Navy, Marine Corps, and Coast Guard 
                                                                                                                     
58The Coast Guard is a voting member of the Joint Service Committee on Military Justice, 
and participated in the Joint Service Committee’s subcommittee that developed the 
recommendations leading to the issuance of these standards. Coast Guard officials told 
us that they consider these standards to be binding for the Coast Guard. 

The Military Services Do 
Not Consistently Report 
Data that Provides 
Visibility into Any 
Disparities, and DOD Has 
Not Identified When 
Disparities Should Be 
Examined Further 
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reports do not include this demographic information, and there is no 
requirement to do so. 

Regarding external reporting, the UCMJ directs the Court of Appeals for 
the Armed Forces, the Judge Advocates General, and the Staff Judge 
Advocate to the Commandant of the Marine Corps to submit annual 
reports on the military justice system to the Congressional Armed 
Services Committees, the Secretary of Defense, the secretaries of the 
military departments, and the Secretary of Homeland Security.59 These 
reports are to include information on the number and status of pending 
cases handled in the preceding fiscal year, among other information. The 
annual reports include the total number of cases each service handled for 
each type of court-martial and for nonjudicial punishments. However, 
these annual reports do not include demographic information about 
servicemembers who experienced a military justice action, such as 
breakdowns by race or gender, because the reporting requirement does 
not direct the services to include such information. A DOD official 
expressed concern about expanding the reporting requirement to have 
public dissemination of race, ethnicity, and gender information due to the 
potential for misinterpretation, but stated that such reporting requirements 
for internal use would be beneficial. However, Congress and members of 
the public have expressed an interest in this information. 

Standards for Internal Control in the Federal Government state that 
management should externally communicate the necessary quality 
information to achieve the entity’s objectives.60 Furthermore, these 
standards state that management should use quality information to make 
informed decisions and evaluate the entity’s performance. According to 
DOD guidance, the Joint Service Committee on Military Justice, a 
committee comprised of representatives from each service’s legal office, 
is responsible for reviewing the Manual for Courts-Martial and the UCMJ 
on an annual basis. The Joint Service Committee can consider suggested 
changes to the UCMJ or the Manual for Courts-Martial or its 

                                                                                                                     
59The reporting requirement for information about the number and status of pending cases 
is in UCMJ Article 146a, and requires different reports from each of the services. The 
Military Justice Act of 2016 amended this reporting requirement as of June 8, 2018. The 
previous requirement, which had been in UCMJ Article 146 required one combined annual 
report. The Judge Advocates General and the Staff Judge Advocate to the Commandant 
of the Marine Corps are the senior officials within each service responsible for the overall 
supervision and administration of military justice within their respective services. 
60GAO-14-704G. 

https://www.gao.gov/products/GAO-14-704G
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supplementary materials from the services or from the general public. The 
Joint Service Committee then determines whether to propose any desired 
amendments to the UCMJ, or the Manual for Courts-Martial or its 
supplementary materials.61 If the Joint Service Committee finds that an 
amendment to either the Manual for Courts-Martial or the UCMJ is 
required, the committee will provide the General Counsel of DOD with a 
draft executive order containing the recommended amendments or will 
forward a legislative proposal to amend the UCMJ. While it is unclear 
whether the committee has ever considered or proposed an amendment 
to the UCMJ or Manual for Courts-Martial that would require the external 
reporting on an annual basis of demographic information about the race, 
ethnicity, and gender of servicemembers charged with violations of the 
UCMJ, no such change has been made. Reporting this information would 
provide servicemembers and the public with greater visibility into potential 
disparities and help build confidence that DOD is committed to a military 
justice system that is fair and just. 

Furthermore, DOD has not issued guidance that establishes criteria to 
specify when any data indicating possible racial, ethnic, or gender 
disparities in the investigations, trials, or outcomes of cases in the military 
justice system should be further reviewed, and to describe what steps 
should be taken to conduct such a review if it were needed. GAO’s 
Standards for Internal Control in the Federal Government provides that an 
agency needs to establish a baseline in order to perform monitoring 
activities.62 The baseline helps the agency understand and address 
deficiencies in its operations. 

While equal employment opportunity enforcement is a very different 
context than the military justice system, other federal agencies have 
developed such criteria in the equal employment opportunity context that 
can indicate when disparities should be examined further. For example, 
the Department of Justice, the Department of Labor, the Equal 
Employment Opportunity Commission, and the Office of Personnel 
Management use a “four-fifths” test to determine when differences 
between subgroups in the selection rates for hiring, promotion, or other 

                                                                                                                     
61DOD Instruction 5500.17, Role and Responsibilities of the Joint Service Committee on 
Military Justice (JSC) (Feb. 21, 2018). 
62GAO-14-704G. 

https://www.gao.gov/products/GAO-14-704G
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employment decisions are significant.63 These criteria, though inexact, 
provide an example of the type of criteria that DOD could consider using 
as a basis for determining when disparities among racial or gender 
groups in the military justice process could require further review or 
analysis. By issuing guidance that establishes criteria for determining 
when data indicating possible racial and gender disparities in the 
investigations, trials, or outcomes of cases in the military justice system 
should be further examined, and describes the steps that should be taken 
to conduct such further examination, DOD and the services would be 
better positioned to monitor the military justice system to help ensure that 
it is fair and just, a key principle of the UCMJ. 

 

                                                                                                                     
63According to the Equal Employment Opportunity Commission, under the four-fifths test, 
a selection rate for any race, sex, or ethnic group that is less than four-fifths or 80 percent 
of the rate for the group with the highest selection rate will be regarded as substantially 
different. This is considered a rule of thumb and not a legal definition, but is considered a 
practical means of keeping the attention of enforcement agencies on discrepancies. It 
establishes a numerical basis for drawing an initial inference and requiring additional 
information. Equal Employment Opportunity Commission, Uniform Guidelines on 
Employee Selection Procedures, 44 Fed. Reg. 11,996 (Mar. 2, 1979). 



 
 
 
 
 
 

Page 38 GAO-19-344  Military Justice 

Racial and gender disparities exist in investigations, disciplinary actions, 
and punishment of servicemembers in the military justice system, and 
gender disparities exist in convictions in the Marine Corps. Our analysis 
of available data from fiscal years 2013 through 2017, which controlled for 
attributes such as race, gender, rank, education, and years of service, 
found racial and gender disparities were more likely in actions that first 
brought servicemembers into the military justice system.64 Specifically, we 
found that: 

• Black, Hispanic, and male servicemembers were more likely than 
White and female servicemembers to be the subjects of recorded 
investigations in all of the military services, and were more likely to be 
tried in general and special courts-martial in the Army, the Navy, the 
Marine Corps, and the Air Force.65 

• There were fewer statistically significant racial and gender disparities 
in most military services in general and special courts-martial that 
were preceded by a recorded investigation than in general and special 
courts-martial overall. We also found that statistically significant racial 

                                                                                                                     
64Our findings of racial and gender disparities, taken alone, do not establish whether 
unlawful discrimination has occurred, as that is a legal determination that would involve 
other corroborating information along with supporting statistics. We conducted multivariate 
regression analyses, which analyzed the degree to which one racial or gender group was 
more likely or less likely than another racial or gender group to be the subject of recorded 
investigations while controlling for race, gender, rank, and education. In the Air Force, we 
also controlled for years of service among the lower enlisted ranks (E1-E4) at the request 
of Air Force officials. In the Army, we could not control for education, but we were able to 
control for age. A multivariate regression analysis examines several variables 
simultaneously to estimate whether each of these variables are more likely or less likely to 
be associated with a certain outcome. A multivariate regression analysis allows us to test 
the association between a servicemember’s race and the odds of a particular military 
justice action, while holding other servicemember attributes, such as rank, education, and 
gender, constant. For the purposes of consistency, in our multivariate regression 
analyses, we made all racial comparisons with White servicemembers and all gender 
comparisons with female servicemembers as the reference categories. For purposes of 
this report, we use the term “likelihood” when discussing the odds ratios from the results of 
our regression analyses. Odds ratios that are statistically significant and greater than 1.00 
or lower than 1.00 indicate that individuals with that characteristic are more likely or less 
likely, respectively, to be subject to a particular military justice action. See Appendix I for a 
more detailed explanation of how we conducted our multivariate regression analysis, and 
a full explanation of the attributes we used in each service model. In addition, see 
Appendix II for the summary statistics and bivariate regression analyses for the racial and 
gender groups in each of the services, and Appendixes IV through VIII for the 
demographic breakdowns of the modeled attributes in each of the military services. 
65We did not analyze general and special courts-martial in the Coast Guard due to the 
small number of cases adjudicated from fiscal years 2013 through 2017.  
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and gender disparities in general and special courts-martial that did 
not follow a recorded investigation were similar to those we identified 
for general and special courts-martial overall. 

• Black and male servicemembers were more likely than White and 
female servicemembers to be tried in summary courts-martial and to 
be subjects of nonjudicial punishment in the Air Force and the Marine 
Corps. The Army and the Navy did not maintain complete data, and 
the Coast Guard had too few summary courts-martial for us to 
analyze, and did not maintain complete nonjudicial punishment data. 

We identified fewer statistically significant racial or gender disparities in 
case outcomes—convictions and punishment severity. Specifically: 

• Race was not a statistically significant factor in the likelihood of 
conviction in general and special courts-martial in the Army, the Navy, 
the Marine Corps, and the Air Force, but gender was a statistically 
significant factor in the Marine Corps. 

• Black servicemembers were less likely to receive a more severe 
punishment in general and special courts-martial compared to White 
servicemembers in the Navy but there was no statistically significant 
difference for Black servicemembers in the Marine Corps, the Army, 
and the Air Force. Additionally, there were no statistically significant 
differences for Hispanic servicemembers in the Navy, the Marine 
Corps, the Army, or the Air Force; and males were more likely than 
females to receive a more severe punishment in the Marine Corps, 
the Army, and the Air Force. 
 

Finally, DOD and the military services have taken some steps to study 
racial and gender disparities in the military justice system over the last 
several decades, but they have not comprehensively studied the extent or 
causes of any disparities. 
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Black, Hispanic, and male servicemembers were more likely than White 
or female servicemembers to be the subjects of recorded investigations in 
all of the military services, after controlling for other attributes, as shown 
in figure 5.66 Servicemembers in the Other race category were more likely 
than White servicemembers to be the subjects of recorded investigations 
in the Navy, but were less likely in the Army.67 Our analyses did not 
identify any statistically significant differences for servicemembers in the 
Other race category from the Air Force, the Marine Corps, or the Coast 
Guard.68 

                                                                                                                     
66These analyses, taken alone, should not be used to make conclusions about the 
presence or absence of unlawful discrimination. Our analysis focused on violations of the 
UCMJ that were recorded in databases used by service-specific investigative entities 
known as military criminal investigative organizations (MCIO). MCIOs conduct criminal 
investigations in cases with a DOD nexus, such as if a crime occurred on a DOD 
installation, or the subject of the investigation is currently affiliated with DOD or was 
subject to the UCMJ at the time of the offense. Investigations are recorded in the MCIO 
databases when a servicemember is the subject of a criminal allegation made by another; 
for purposes of this report, we say the servicemember had a “recorded investigation” to 
describe these cases. We used data from the databases used by the Army’s Criminal 
Investigation Command, which included cases investigated by military police and Criminal 
Investigation Command; by the Navy and Marine Corps Naval Criminal Investigative 
Service, which included cases investigated by the Naval Criminal Investigative Service 
and military police; by the Air Force’s Office of Special Investigations, which included only 
Office of Special Investigations cases; and by the Coast Guard Investigative Service, 
which included only Coast Guard Investigative Service cases. This analysis does not 
include investigations that were recorded in databases that were not used by the MCIOs, 
or other investigations conducted within the military, such as command investigations. 
When we merged the military services’ investigation data with their personnel information, 
we found the data to be sufficiently reliable for assessing gender and racial disparities. 
See Appendix III for information regarding recorded investigations of drug and sexual 
assault offenses. 
67The Other race category includes servicemembers that identify as American 
Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races. 
68Not identifying any statistically significant findings means that we could not conclude 
there was an association between race and the likelihood of an outcome, in this case, a 
recorded investigation.  
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Figure 5: Likelihood of Recorded Investigations for Alleged Uniform Code of Military Justice Violations by Race and Gender, 
After Controlling for Rank and Education, Fiscal Years 2013–2017 

 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These partial multivariate regression 
analysis results demonstrate the degree to which a racial or gender group is more likely or less likely 
than the reference category to be the subject of an investigation recorded in the services’ military 
criminal investigative organizations databases for alleged violations of the Uniform Code of Military 
Justice after controlling for race, gender, rank, and education. We also controlled for years of service 
among the lower enlisted ranks (E1-E4) in the Air Force. In the Army, we could not control for 
education, but we were able to control for age. We made all racial comparisons with White 
servicemembers and all gender comparisons with female servicemembers as the reference 
categories. Odds ratios that are statistically significant (p-value < 0.05) and greater than 1.00 or lower 
than 1.00 indicate that individuals with that characteristic are more likely or less likely, respectively, to 
be the subject of a recorded investigation. Not statistically significant means that we could not 
conclude there was an association between race and the likelihood of a recorded investigation. The 
Other race category includes individuals who identified as American Indian/Alaska Native, Asian, 
Native Hawaiian/Other Pacific Islander, and multiple races. The racial breakdowns in this figure may 
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not sum to 100 percent because we excluded from this figure data for White servicemembers and 
those whose race was unknown. 
 

For the Army, the Navy, the Marine Corps, and the Air Force, Black, 
Hispanic, and male servicemembers were more likely than White and 
female servicemembers to be tried in general and special courts-martial 
after controlling for other attributes, as shown in figure 6 below.69 
Servicemembers in the Other race category were more likely than White 
servicemembers to be tried in general and special courts-martial in the 
Navy, but we found no statistically significant differences in the likelihood 
of servicemembers in the Other race category in the Army, the Marine 
Corps, and the Air Force to be tried in general and special courts-martial 
compared to White servicemembers.70 We could not analyze Coast 
Guard cases due to the small number of general and special courts-
martial adjudicated in the Coast Guard from fiscal years 2013 through 
2017. 

  

                                                                                                                     
69These analyses, taken alone, should not be used to make conclusions about the 
presence or absence of unlawful discrimination. When we merged the military services’ 
military justice data with their personnel information, we found the data to be sufficiently 
reliable for assessing gender and racial disparities. General and special courts-martial are 
used to adjudicate more serious violations of the UCMJ, and therefore have the potential 
for more severe judicial punishment. We conducted multivariate regression analyses, 
which analyzed the degree to which one racial, ethnic, or gender group was more likely or 
less likely than another racial, ethnic, or gender group to be tried in general and special 
courts-martial while controlling for race, gender, rank, and education. In the Air Force, we 
also controlled for years of service among the lower enlisted ranks (E1-E4). In the Army, 
we could not control for education, but we were able to control for age. A multivariate 
regression analysis examines several variables to estimate whether each of these 
variables are more likely or less likely to be associated with a certain outcome. See 
Appendix I for a more detailed explanation of how we conducted our multivariate 
regression analysis, and a full explanation of the attributes we used in each service model. 
In addition, see Appendix II for the summary statistics and bivariate regression analyses 
for the racial and gender groups in each of the services, and see Appendixes IV through 
VIII for the demographic breakdowns of the modeled attributes in each of the military 
services. See Appendix III for information regarding general and special courts-martial of 
drug and sexual assault offenses. 
70Not identifying any statistically significant findings means that we could not conclude 
there was an association between race and the likelihood of an outcome, in this case, trial 
in general and special courts-martial.  
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Figure 6: Likelihood of Trial in General and Special Courts-Martial by Race and Gender, After Controlling for Rank and 
Education, Fiscal Years 2013–2017 

 
 

Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These partial multivariate regression 
analysis results demonstrate the degree to which a racial or gender group is more likely or less likely 
than the reference category to be tried in general and special courts-martial after controlling for race, 
gender, rank, and education. We also controlled for years of service among the lower enlisted ranks 
(E1-E4) in the Air Force. In the Army, we could not control for education, but we were able to control 
for age. We made all racial comparisons with White servicemembers and all gender comparisons with 
female servicemembers as the reference categories. Odds ratios that are statistically significant (p-
value < 0.05) and greater than 1.00 or lower than 1.00 indicate that individuals with that characteristic 
are more likely or less likely, respectively, to be tried in general or special courts-martial. Not 
statistically significant means that we could not conclude there was an association between race and 
the likelihood of trial in general and special courts-martial. The Other race category includes 
individuals who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific 
Islander, and multiple races. The racial breakdowns in this figure may not sum to 100 percent 
because we excluded from this figure data for White servicemembers and those whose race was 
unknown. 
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When separating general and special court-martial cases into those that 
either were or were not preceded by an investigation recorded in an 
MCIO database, we found fewer statistically significant racial and gender 
disparities in most of the military services in general and special courts-
martial that were preceded by a recorded investigation.71 However, 
statistically significant racial and gender disparities were also present in 
general and special courts-martial that did not follow a recorded 
investigation in all services included in this analysis, which would include 
cases where the investigation was performed by the servicemember’s 
command. 

Specifically, as shown in figure 7 below, we found that Black, Hispanic, 
Other, and male servicemembers in the Army, Hispanic servicemembers 
in the Marine Corps, and males in the Air Force were more likely than 
White or female servicemembers to be tried in general and special courts-
martial following a recorded investigation, after controlling for other 
attributes.72 We found no statistically significant differences in the 
likelihood of any other racial or gender groups to be tried in general and 
special courts-martial following a recorded investigation in any other 
services.73 Our analyses of general and special courts-martial with a 
                                                                                                                     
71Investigations are recorded in the MCIO databases when a servicemember is the 
subject of a criminal allegation made by another; for purposes of this report, we say the 
servicemember had a “recorded investigation” to describe these cases. For additional 
explanation of the databases we used to analyze investigations, please see appendix I. As 
discussed in the background section above, and in figure 3, the majority of general and 
special courts-martial, ranging from 53 percent to 74 percent, had a recorded 
investigation, while the remaining general and special courts-martial cases, ranging from 
26 percent to 47 percent, would have been investigated by other sources, such as local 
civilian law enforcement, command investigations, or in the case of the Air Force, their 
military law enforcement forces.  
72We conducted multivariate regression analyses, which analyzed the degree to which 
one racial, ethnic, or gender group was more likely or less likely than another racial, 
ethnic, or gender group to be tried in general and special courts-martial that followed a 
recorded investigation while controlling for race, gender, rank, and education. In the Air 
Force, we also controlled for years of service among the lower enlisted ranks (E1-E4). In 
the Army, we could not control for education, but we were able to control for age. A 
multivariate regression analysis examines several variables to estimate whether each of 
these variables are more likely or less likely to be associated with a certain outcome. See 
Appendix I for a more detailed explanation of how we conducted our multivariate 
regression analysis, and a full explanation of the attributes we used in each service model. 
In addition, see Appendixes II through VI for the demographic breakdowns of the modeled 
attributes in each of the military services. 
73Not identifying any statistically significant findings means that we could not conclude 
there was an association between race and the likelihood of an outcome, in this case, trial 
in general and special courts-martial following a recorded investigation.  
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recorded investigation generally found fewer statistically significant 
differences compared to the results of our analyses for all special and 
general courts martial. 

Figure 7: Likelihood of Trial in General and Special Courts-Martial Following a Recorded Investigation by Race and Gender, 
After Controlling for Rank and Education, Fiscal Years 2013–2017 

 
 

Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These partial multivariate regression 
analysis results demonstrate the degree to which a racial or gender group is more likely or less likely 
than the reference category to be tried in general and special courts-martial following an investigation 
recorded in the services’ military criminal investigative organizations databases after controlling for 
race, gender, rank, and education. We also controlled for years of service among the lower enlisted 
ranks (E1-E4) in the Air Force. In the Army, we could not control for education, but we were able to 
control for age and investigative entity. In the Navy and the Marine Corps, we also controlled for type 
of offense, investigative entity, and composition of the deciding panel. Odds ratios that are statistically 
significant (p-value < 0.05) and greater than 1.00 or lower than 1.00 indicate that individuals with that 
characteristic are more likely or less likely, respectively, to be tried in general and special courts-
martial following a recorded investigation. Not statistically significant means that we could not 
conclude there was an association between race and the likelihood of trial in general and special 
courts-martial following a recorded investigation. We made all racial comparisons with White 
servicemembers and all gender comparisons with female servicemembers as the reference 
categories. The Other race category includes individuals who identified as American Indian/Alaska 
Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races. The racial breakdowns in 
this figure may not sum to 100 percent because we excluded from this figure data for White 
servicemembers and those whose race was unknown. 
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We also found that Black and male servicemembers in all of the military 
services were more likely than White and female servicemembers to be 
tried in general and special courts-martial without a recorded investigation 
after controlling for other attributes, as shown in figure 8 below. Further, 
Hispanic servicemembers in the Army were more likely than White 
servicemembers to be tried in general and special courts-martial without a 
recorded investigation, but we found no statistically significant differences 
in the likelihood of Hispanic servicemembers to be tried in general and 
special courts-martial without a recorded investigation in the Marine 
Corps, the Navy, or the Air Force. We found no statistically significant 
differences in the likelihood of servicemembers in the Other race category 
to be tried in general and special courts-martial compared to White 
servicemembers in all of the military services. Our findings of racial and 
gender disparities in general and special courts-martial without a 
recorded investigation found statistically significant differences for Black 
and male servicemembers consistent with the differences we identified for 
general and special courts-martial overall, as shown in figure 6 above. 
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Figure 8: Likelihood of Trial in General and Special Courts-Martial without a Recorded Investigation by Race and Gender, 
After Controlling for Rank and Education, Fiscal Years 2013–2017 

 
 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These partial multivariate regression 
analysis results demonstrate the degree to which a racial or gender group is more likely or less likely 
than the reference category to be tried in general and special courts-martial without an investigation 
recorded in the services’ military criminal investigative organizations databases after controlling for 
race, gender, rank, and education. We also controlled for years of service among the lower enlisted 
ranks (E1-E4) in the Air Force. In the Army, we could not control for education, but we were able to 
control for age. Odds ratios that are statistically significant (p-value < 0.05) and greater than 1.00 or 
lower than 1.00 indicate that individuals with that characteristic are more likely or less likely, 
respectively, to be tried in general and special courts-martial without a recorded investigation. Not 
statistically significant means that we could not conclude there was an association between race and 
the likelihood of trial in general and special courts-martial without a recorded investigation. We made 
all racial comparisons with White servicemembers and all gender comparisons with female 
servicemembers as the reference categories. The Other race category includes individuals who 
identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and 
multiple races. The racial breakdowns in this figure may not sum to 100 percent because we 
excluded from this figure data for White servicemembers and those whose race was unknown. 
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Black and male servicemembers were more likely than White or female 
servicemembers to be tried in summary courts-martial in the Air Force 
and the Marine Corps after controlling for other attributes, as shown in 
figure 9 below.74 We did not identify any statistically significant differences 
in summary courts-martial rates for servicemembers who identified as 
Hispanic or in the Other race category in either the Air Force or the 
Marine Corps.75 We could not determine whether there were racial or 
gender disparities for summary courts-martial in the Army, the Navy, and 
the Coast Guard due to data limitations. 

                                                                                                                     
74These analyses, taken alone, should not be used to make conclusions about the 
presence or absence of unlawful discrimination. When we merged the military services’ 
military justice data with their personnel information, we found the data to be sufficiently 
reliable for assessing gender and racial disparities. We conducted multivariate regression 
analyses, which analyzed the degree to which one racial or gender group was more likely 
or less likely than another racial or gender group to be tried in summary courts-martial 
while controlling for race, gender, rank, and education. In the Air Force, we also controlled 
for years of service among the lower enlisted ranks (E1-E4). A multivariate regression 
analysis examines several variables simultaneously to estimate whether each of these 
variables are more likely or less likely to be associated with a certain outcome. See 
Appendix I for a more detailed explanation of how we conducted our multivariate 
regression analysis, and a full explanation of the attributes we used in each service model. 
In addition, see Appendix II for the summary statistics and bivariate regression analyses 
for the racial and gender groups in each of the services, and see Appendixes VI and VII 
for the demographic breakdowns of each of those attributes in the Marine Corps and the 
Air Force, respectively. 
75Not identifying any statistically significant findings means that we could not conclude 
there was an association between race and the likelihood of an outcome, in this case, trial 
in summary courts-martial. The Other race category includes servicemembers who 
identify as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, 
and multiple races.  
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Servicemembers Were 
More Likely to Be Subject 
to Summary Courts-
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Force and Marine Corps, 
and the Other Services 
Lack Data 

Black and Male 
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Courts-Martial in the Air Force 
and Marine Corps, and the 
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Figure 9: Likelihood of Trial in Summary Courts-Martial in the Air Force and the Marine Corps by Race and Gender, After 
Controlling for Rank and Education, Fiscal Years 2013–2017 
 

 
 

Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These partial multivariate regression 
analysis results demonstrate the degree to which a racial or gender group is more likely or less likely 
than the reference category to be tried in summary courts-martial after controlling for race, gender, 
rank, and education. We also controlled for years of service among the lower enlisted ranks (E1-E4) 
in the Air Force. We made all racial comparisons with White servicemembers and all gender 
comparisons with female servicemembers as the reference categories. Odds ratios that are 
statistically significant (p-value < 0.05) and greater than 1.00 or lower than 1.00 indicate that 
individuals with that characteristic are more likely or less likely, respectively, to be tried in summary 
courts-martial. Not statistically significant means that we could not conclude there was an association 
between race and the likelihood of trial in summary courts-martial. The Other race category includes 
individuals who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific 
Islander, and multiple races. The racial breakdowns in this figure may not sum to 100 percent due to 
rounding and because we excluded from this figure data for White servicemembers and those whose 
race was unknown. 

 

We could not analyze Coast Guard cases due to the small number of 
summary courts-martial adjudicated in the Coast Guard from 2013 
through 2017. We could not determine whether disparities existed among 
servicemembers tried in summary courts-martial in the Army and the 
Navy because the Army and the Navy did not collect complete summary 
courts-martial data in their investigations, military justice, or personnel 
databases. Specifically, as part of our data reliability checks, we identified 
the total number of summary courts-martial that the Army and the Navy 
reported in the Court of Appeals for the Armed Forces annual reports for 
fiscal years 2013 through 2017, and compared these totals to the number 
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of cases we identified in their military justice databases.76 While our 
comparisons are not exact, due to differences in the dates we used to 
count the number of cases, we found that approximately 60 percent of the 
Army’s reported summary courts-martial cases and less than 50 percent 
of the Navy’s reported summary courts-martial cases were included in 
their military justice databases.77 

Army and Navy officials cited several reasons why complete summary 
courts-martial information was not collected. First, they said that the 
services are not required to collect and maintain complete data on 
summary courts-martial because these cases result in non-criminal 
convictions under the UCMJ. Summary courts-martial are typically used 
for minor offenses, and the accused is not guaranteed the right to be 
represented by a military attorney. As a result, military attorneys may not 
be involved in summary courts-martial. Army and Navy officials said that if 
military attorneys are not involved in the case, there is not likely to be a 
record of the case in their service’s military justice database. In contrast, 
Air Force officials said that they provide a military attorney to represent 
the accused in summary courts-martial; as a result, Air Force officials said 
their attorneys create records for these cases in the Air Force’s military 
justice database. The Marine Corps does not maintain summary court-
martial data in its military justice database but tracks summary courts-
martial in its personnel database. 

Officials in the Navy and the Army told us that the lack of complete 
summary court-martial data in their military justice databases is also in 
part because these systems were not designed to serve as repositories 
for complete military justice data. Instead, the officials said that the 
military justice databases were primarily created to assist attorneys in 

                                                                                                                     
76According to Army and Navy officials, the total numbers of summary courts-martial 
included in the Court of Appeals for the Armed Forces annual reports are taken from their 
internal monthly and quarterly staff judge advocate reports that were discussed earlier in 
this report. 
77We could not compare the total number of cases that we identified in the military justice 
databases precisely against the reported number of cases because we counted cases 
based on the date of preferral, whereas the cases reported in the Court of Appeals for the 
Armed Forces annual report are based on the judgment date. However, we combined the 
total number of cases over a 5-year period, which made differences in which particular 
fiscal year a case was counted less important for these purposes. We found that while the 
total number of cases were different, the totals we computed provided a basis for 
comparison that allowed us to confirm that the military justice databases did not have 
complete data about summary courts-martial, as Army and Navy officials had told us.  
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generating trial documents, meeting timeframes, and other aspects of 
case management. Nevertheless, Army officials said they plan to start 
collecting more complete summary court-martial information. Specifically, 
Army officials said that the Army is encouraging their judge advocate 
general staff to create records for all summary courts-martial in the 
service’s military justice database. 

The absence of complete summary court-martial data in the military 
justice databases of the Army and the Navy limits these services’ visibility 
into any disparities that may exist among servicemembers involved in 
these types of military justice proceedings. On December 17, 2018, the 
General Counsel of the Department of Defense issued the uniform 
standards and criteria required by article 140A of the Military Justice Act 
of 2016. As part of these uniform standards, the services were directed to 
collect certain information about all cases in their military justice 
databases, which a DOD official said includes summary courts-martial 
cases. The military services are to implement the Secretary’s direction no 
later than December 23, 2020. 
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Black and male servicemembers were more likely than White or female 
servicemembers to be subject to nonjudicial punishments in the Air Force 
and the Marine Corps, after controlling for other attributes, as shown in 
figure 10 below.78 In the Air Force, we found that Hispanic 
servicemembers were more likely than White servicemembers to receive 
nonjudicial punishments, while we observed no statistically significant 
differences in nonjudicial punishment rates for Hispanic servicemembers 
in the Marine Corps.79 Servicemembers in the Other race category in the 
Marine Corps were less likely to receive nonjudicial punishments, but we 
observed no statistically significant differences in nonjudicial punishment 
rates for servicemembers in the Other race category in the Air Force.80 

                                                                                                                     
78These analyses, taken alone, should not be used to make conclusions about the 
presence or absence of unlawful discrimination. When we merged the military services’ 
military justice data with their personnel information, we found the data to be sufficiently 
reliable for assessing gender and racial disparities. We conducted multivariate regression 
analyses, which analyzed the degree to which one racial or gender group was more likely 
or less likely than another racial or gender group to receive nonjudicial punishments while 
controlling for race, gender, rank, and education. In the Air Force, we also controlled for 
years of service among the lower enlisted ranks (E1-E4). A multivariate regression 
analysis examines several variables simultaneously to estimate whether each of these 
variables are more likely or less likely to be associated with a certain outcome. See 
Appendix I for a more detailed explanation of how we conducted our multivariate 
regression analysis, and a full explanation of the attributes we used in each service model. 
In addition, see Appendix II for the summary statistics and bivariate regression analyses 
for the racial and gender groups in each of the services, and see Appendixes VI and VII 
for the demographic breakdowns of each of those attributes in the Marine Corps and the 
Air Force, respectively. 
79Not identifying any statistically significant findings means that we could not conclude 
there was an association between race and the likelihood of an outcome, in this case, 
nonjudicial punishment. 
80The Other race category includes servicemembers who identify as American 
Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races.  
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Likely to Be Subject to 
Nonjudicial Punishments in the 
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Corps, and the Army, Navy, 
and Coast Guard Lack Data 
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Figure 10: Likelihood of Nonjudicial Punishments in the Air Force and the Marine Corps by Race and Gender, After 
Controlling for Rank and Education, Fiscal Years 2013–2017 

 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These partial multivariate regression 
analysis results demonstrate the degree to which a racial or gender group is more likely or less likely 
than the reference category to be subject to nonjudicial punishments after controlling for race, gender, 
rank, and education. We also controlled for years of service among the lower enlisted ranks (E1-E4) 
in the Air Force. We made all racial comparisons with White servicemembers and all gender 
comparisons with female servicemembers as the reference categories. Odds ratios that are 
statistically significant (p-value < 0.05) and greater than 1.00 or lower than 1.00 indicate that 
individuals with that characteristic are more likely or less likely, respectively, to be subject to 
nonjudicial punishment. Not statistically significant means that we could not conclude there was an 
association between race and the likelihood of nonjudicial punishment. The Other race category 
includes individuals who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other 
Pacific Islander, and multiple races. The racial breakdowns in this figure may not sum to 100 percent 
due to rounding and because we excluded from this figure data for White servicemembers and those 
whose race was unknown. 

 

However, we could not determine whether there were racial or gender 
disparities among servicemembers subject to nonjudicial punishments in 
the Army, the Navy, and the Coast Guard because these services do not 
collect complete nonjudicial punishment data, such as data on the 
servicemember’s race, ethnicity, gender, offense, and punishment, in any 
of their databases. As part of our data reliability checks, we identified the 
total number of nonjudicial punishments that the Army, the Navy, and the 
Coast Guard reported in the Court of Appeals for the Armed Forces 
annual reports for fiscal years 2013 through 2017, and compared these 
totals to the number of cases we identified in their military justice and 
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personnel databases.81 As shown in figure 11 below, we found that 65 
percent of the Army’s reported nonjudicial punishments, 8 percent of the 
Navy’s reported nonjudicial punishments, and 82 percent of the Coast 
Guard’s reported nonjudicial punishments were recorded in their military 
justice databases. 

Figure 11: Army, Navy, and Coast Guard Reported Nonjudicial Punishments Compared to Nonjudicial Punishments in Military 
Justice Databases, Fiscal Years 2013–2017 

 
Note: Nonjudicial punishments are reported as a combined number for the Navy and the Marine 
Corps in the Court of Appeals for the Armed Forces annual reports. To calculate this reported figure 
for the Navy, we subtracted the number of Marine Corps nonjudicial punishment cases we identified 
in the Marine Corps personnel database from the reported totals. 

 

Officials from these services cited several reasons why they did not have 
complete information about all nonjudicial punishments. First, they said 
that the services are not required to track nonjudicial punishment cases 
because they are non-criminal punishments that are typically imposed for 
less serious offenses. Army and Navy officials noted that complete 
records of these punishments are not recorded at least in part because 

                                                                                                                     
81Nonjudicial punishments are reported as a combined total for the Navy and the Marine 
Corps in the Court of Appeals for the Armed Forces annual reports. As a result, to 
calculate this reported figure for the Navy, we subtracted the number of Marine Corps 
nonjudicial punishment cases that we had identified in the Marine Corps personnel 
database from the reported totals.  
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nonjudicial punishments are not meant to follow servicemembers 
throughout their career, but instead are intended to incentivize 
servicemembers to correct their behavior. Because nonjudicial 
punishments are not criminal punishments, the process afforded to 
servicemembers in nonjudicial punishment proceedings differs as well. 
For example, the servicemember is not guaranteed the right to 
representation by a military attorney. Army and Navy officials noted that 
their military justice databases contain records of nonjudicial punishments 
if there was legal involvement by the Judge Advocate General’s Corps in 
the case. Similarly, Coast Guard officials said that their military justice 
database contains records of nonjudicial punishment if a case originated 
as a criminal case involving a judge advocate, for example, if charges 
were preferred. According to Air Force and Marine Corps officials, the Air 
Force maintains complete nonjudicial punishment data in its military 
justice database, and the Marine Corps maintains complete nonjudicial 
punishment data in its personnel database.82 

Standards for Internal Control in the Federal Government state that 
management should use quality information to achieve an entity’s 
objectives. Additionally, management should identify information 
requirements; ensure that the data it receives are timely and reliable; and 
process the data obtained into quality information.83 Officials from the 
Army, the Navy, and the Coast Guard expressed concerns regarding the 
feasibility of collecting and maintaining information about all nonjudicial 
punishments. Army officials stated that the collection and maintenance of 
all nonjudicial punishment data would be a substantial administrative 
burden due to the number of nonjudicial punishments awarded to 
servicemembers every week. Navy officials also stated that it would be a 
significant challenge to collect and maintain information about all 
nonjudicial punishments in either the Navy’s military justice database or 
its personnel database. They stated that there are few individuals who 
have access and can input data into the military justice database, and to 
expand the scope of criminal justice data collected in that manner, more 
people would have to be hired or assigned to assist with data entry. 
Similarly, Coast Guard officials said that tracking all nonjudicial 
punishment cases would be a difficult addition to their current data 

                                                                                                                     
82Marine Corps officials said that commanders fill out a form for all executed 
administrative actions, nonjudicial punishments, and all types of courts-martial, and 
information from those forms are then recorded in the personnel database. 
83GAO-14-704G. 

https://www.gao.gov/products/GAO-14-704G
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collection and maintenance workload. Coast Guard officials further stated 
that in addition to providing commanders with an essential means of 
providing good order and discipline, nonjudicial punishment also may 
promote positive change. Some Coast Guard officials stated concerns 
that recording all nonjudicial punishments in a database may inhibit the 
rehabilitative component of nonjudicial punishment. 

While the Army, Navy, and Coast Guard officials expressed these 
concerns, none of these military services had formally assessed the 
feasibility of collecting data on nonjudicial punishments. The absence of 
complete nonjudicial punishment data limits the military services’ visibility 
into the vast majority of legal punishments imposed on servicemembers 
under the UCMJ every year. Without such data, these three services will 
remain limited in their ability to assess or identify disparities among 
populations subject to this type of punishment. 
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Among the servicemembers convicted in general and special courts-
martials, we found no statistically significant differences regarding the 
likelihood of conviction among racial groups in the Army, the Navy, the 
Marine Corps, and the Air Force, while controlling for other attributes, as 
shown in figure 12 below.84 In the Marine Corps, male servicemembers 
were more likely to be convicted compared to female servicemembers. 
We found no statistically significant differences in the likelihood of 
convictions between males and females in the Army, the Air Force, and 
the Navy. 

                                                                                                                     
84We conducted multivariate regression analyses, which analyzed the degree to which 
one racial or gender group was more likely or less likely than another racial or gender 
group to be convicted in general and special courts-martial, while controlling for race, 
gender, education, rank, and offense type. In the Air Force, we also controlled for years of 
service among the lower enlisted ranks (E1-E4) and composition of the deciding panel. In 
the Army, we could not control for education, but we were able to control for age and 
composition of the deciding panel. A multivariate regression analysis examines several 
variables simultaneously to estimate whether each of these variables are more likely or 
less likely to be associated with a certain outcome. Not identifying any statistically 
significant findings means that we could not conclude there was an association between 
race or gender and the likelihood of an outcome, in this case, conviction in general and 
special courts-martial. See Appendix I for a more detailed explanation of how we 
conducted our multivariate regression analysis, and a full explanation of the attributes we 
used in each service model. In addition, see Appendix II for the summary statistics and 
bivariate regression analyses for the racial and gender groups in each of the services, and 
see Appendixes IV through VII for the demographic breakdowns of the modeled attributes 
in each of the military services. 

Few Statistically 
Significant Racial or 
Gender Disparities Exist in 
Likelihood of Conviction or 
Severity of Punishment, 
but the Coast Guard Does 
Not Collect and Maintain 
Complete Data 

Race Was Not a Statistically 
Significant Factor in 
Convictions in General and 
Special Courts-Martial, but 
Gender Was in the Marine 
Corps 
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Figure 12: Likelihood of Conviction in General and Special Courts-Martial by Race and Gender, Fiscal Years 2013–2017 

 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These partial multivariate regression 
analysis results demonstrate the degree to which a racial or gender group is more likely or less likely 
than the reference category to be convicted in general and special courts-martial after controlling for 
race, gender, rank, education, and offense type. We also controlled for years of service among the 
lower enlisted ranks (E1-E4) and composition of the deciding panel in the Air Force. In the Army, we 
could not control for education, but we were able to control for age and composition of the deciding 
panel. We made all racial comparisons with White servicemembers and all gender comparisons with 
female servicemembers as the reference categories. Odds ratios that are statistically significant (p-
value < 0.05) and greater than 1.00 or lower than 1.00 indicate that individuals with that characteristic 
are more likely or less likely, respectively, to be convicted in general and special courts-martial. Not 
statistically significant means that we could not conclude there was an association between race and 
the likelihood of conviction in general and special courts-martial. The Other race category includes 
individuals who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific 
Islander, and multiple races. The racial breakdowns in this figure do not sum to 100 percent because 
we excluded from this figure data for White servicemembers and those whose race was unknown. 
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In the military services that maintained complete punishment data—the 
Army, the Navy, the Marine Corps, and the Air Force—we found that 
minority servicemembers were either less likely to receive a more severe 
punishment in general and special courts-martial compared to White 
servicemembers, or there were no statistically significant differences in 
punishments among racial groups.85 Our findings regarding gender varied 
among the services. Male servicemembers were more likely to receive a 
more severe punishment compared to females in the Marine Corps, the 
Army, and the Air Force; for the Navy, we found there were no statistically 
significant differences in punishments between males and females.86 

Navy and Marine Corps: Among servicemembers that were convicted in 
general and special courts-martial in the Marine Corps, we found no 
statistically significant differences regarding minority servicemembers 
being more likely or less likely to receive a dismissal or discharge 
punishment versus some other punishment, while controlling for other 
attributes, as shown in figure 13 below.87 In the Navy, among 
servicemembers that were convicted in general and special courts-
martial, Black servicemembers were less likely than White 
servicemembers to receive a discharge or dismissal. We found no 
statistically significant differences regarding Hispanic servicemembers or 
those of Other races in the Navy. In the Marine Corps, among 
servicemembers that were convicted in general and special courts-
                                                                                                                     
85Not identifying any statistically significant findings means that we could not conclude 
there was an association between race and the likelihood of an outcome, in this case, 
punishment severity.  
86We measured the severity of punishments in two groups for the Navy and the Marine 
Corps, and in three groups for the Air Force and the Army, which are defined in Appendix 
I. We could not create a third punishment group for confinement without dismissal or 
discharge for the Navy and the Marine Corps because of the small number of cases with 
confinement that did not also include some sort of discharge. Based on discussions with 
service officials, we determined that a sentence resulting in a dismissal or discharge was 
the most severe punishment outcome. 
87We conducted multivariate regression analyses to analyze the degree to which one 
racial, ethnic, or gender group was more likely or less likely than another group to receive 
a more severe punishment in general and special courts-martial while controlling for race, 
gender, education, rank, and offense type. A multivariate regression analysis examines 
several variables simultaneously to estimate whether each of these variables are more 
likely or less likely to be associated with a certain outcome. See Appendix I for a more 
detailed explanation of how we conducted our multivariate regression analysis, and a full 
explanation of the attributes we used in each service model. In addition, see Appendix II 
for the summary statistics and bivariate regression analyses for the racial and gender 
groups in each of the services, and see Appendixes V and VI for the demographic 
breakdowns of the modeled attributes in the Navy and the Marine Corps. 

Minority Servicemembers 
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martial, male servicemembers were more likely than female 
servicemembers to receive a discharge or dismissal. In the Navy, there 
were no statistically significant differences in punishments between males 
and females. 

Figure 13: Likelihood of Dismissal or Discharge in General and Special Courts-Martial by Race and Gender in the Navy and 
the Marine Corps, Fiscal Years 2013–2017 

 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These partial multivariate regression 
analysis results demonstrate the degree to which a racial or gender group is more likely or less likely 
than the reference category to be to be dismissed or discharged after conviction in general and 
special courts-martial after controlling for race, gender, rank, education, and offense type. We made 
all racial comparisons with White servicemembers and all gender comparisons with female 
servicemembers as the reference categories. Odds ratios that are statistically significant (p-value < 
0.05) and greater than 1.00 or lower than 1.00 indicate that individuals with that characteristic are 
more likely or less likely, respectively, to be dismissed or discharged after conviction in general and 
special courts-martial. Not statistically significant means that we could not conclude there was an 
association between race and the likelihood of dismissal or discharge after conviction in general and 
special courts-martial. The Other race category includes individuals who identified as American 
Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races. The racial 
breakdowns in this figure do not sum to 100 percent because we excluded from this figure data for 
White servicemembers and those whose race was unknown. 

 

Army and Air Force: We found no statistically significant differences 
regarding Black or Hispanic servicemembers being more likely or less 
likely to receive a more severe punishment in the Air Force or the Army, 
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while controlling for other attributes, as shown in figure 14 below.88 We 
also found that servicemembers in the Other race group were less likely 
to receive a more severe punishment compared to White 
servicemembers in the Army, but punishment results for servicemembers 
in the Other race group in the Air Force were not statistically significant. 
Additionally, we found that male servicemembers were more likely to 
receive a more severe punishment compared to female servicemembers 
in the Army and the Air Force. 

                                                                                                                     
88We conducted ordered logistic regression analyses to analyze the degree to which one 
racial, ethnic, or gender group was more likely or less likely than another group to receive 
a more severe outcome in general and special courts-martial, while controlling for race, 
gender, education, rank, composition of the deciding panel, and offense type. In the Air 
Force, we controlled for years of service among the lower enlisted ranks (E1-E4). In the 
Army, we could not control for education, but we were able to control for age. Using the 
three punishment groups listed in table 8 in Appendix I, based on discussions with service 
officials, we determined that a sentence resulting in a dismissal or discharge was the most 
severe punishment outcome. An ordered logistic regression is an extension of the logistic 
regression model that applies to dependent variables where there are more than two 
response categories. See Appendix I for a more detailed explanation of how we 
conducted our ordered logistic regression analysis, and a full explanation of the attributes 
we used in each service model. In addition, see Appendixes IV and VII for the 
demographic breakdowns of the modeled attributes in the Army and the Air Force. 
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Figure 14: Likelihood of More Severe Punishment in General and Special Courts-Martial by Race and Gender in the Army and 
the Air Force, Fiscal Years 2013–2017 

 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These partial ordered logistic regression 
analysis results demonstrate the degree to which a racial or gender group is more likely or less likely 
than the reference category to receive a more severe punishment after conviction in general and 
special courts-martial after controlling for race, gender, offense type, and composition of the deciding 
panel. We also controlled for education and years of service among the lower enlisted ranks (E1-E4) 
in the Air Force. In the Army, we also controlled for age and rank. We made all racial comparisons 
with White servicemembers and all gender comparisons with female servicemembers as the 
reference categories. Odds ratios that are statistically significant (p<0.05) and greater than 1.00 or 
lower than 1.00 indicate the likelihood that individuals with that characteristic would receive a more 
severe or less severe punishment, respectively, than the reference category. Not statistically 
significant means that we could not conclude there was an association between race and the 
likelihood of a more severe punishment after conviction in general and special courts-martial. 
Punishment severity in the Air Force, ordered from most to least severe, was (3) any type of dismissal 
or discharge (regardless of any confinement); (2) confinement without dismissal or discharge, and (1) 
all other possible sentencing options. In the Army, it was (3) any type of dismissal or discharge or 
confinement of more than 2 years, (2) confinement of less than 2 years without dismissal or 
discharge, and (1) all other possible sentencing options. The Other race category includes individuals 
who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and 
multiple races. The racial breakdowns in this figure do not sum to 100 percent because we excluded 
from this figure data for White servicemembers and those whose race was unknown. 
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We could not determine disparities in case outcomes—convictions and 
punishment severity—in the Coast Guard’s general and special courts-
martial for fiscal years 2013 through 2017 because the Coast Guard did 
not collect and maintain complete conviction and punishment data in its 
military justice database.89 Specifically, 16 percent of all Coast Guard 
cases were missing conviction and punishment data. When broken down 
by court-martial type, 20 percent of general court-martial cases, 15 
percent of special court-martial cases, and 4 percent of summary court-
martial cases were missing conviction and punishment data. Coast Guard 
officials acknowledged that incomplete conviction and punishment data 
entry is a consistent problem. They said that data entry had improved 
recently. On December 17, 2018, the General Counsel of the Department 
of Defense issued the uniform standards and criteria required by article 
140a of the Military Justice Act of 2016.90 As part of these uniform 
standards, the services were directed to collect information about the 
findings for each offense charged, and the sentence or punishment 
imposed. The military services are to implement the Secretary’s direction 
no later than December 23, 2020. 

 

                                                                                                                     
89Although we could not analyze Coast Guard cases due to the small number of general 
and special courts-martial adjudicated in the Coast Guard from fiscal years 2013 through 
2017, case outcomes could potentially be analyzed in the Coast Guard using a longer 
period of time than what we used in our review. 
90The Coast Guard is a voting member of the Joint Service Committee on Military Justice, 
and according to Coast Guard officials, they participated in the Joint Service Committee’s 
subcommittee that developed the recommendations leading to the issuance of these 
standards. A Coast Guard official told us that they consider these standards to be binding 
on the Coast Guard. 

Coast Guard Did Not Collect 
and Maintain Complete Case 
Outcome Data 



 
 
 
 
 
 

Page 64 GAO-19-344  Military Justice 

DOD and the military services have conducted some assessments of 
disparities in the military justice system. We previously reported in 1995 
on DOD studies on discrimination and equal opportunity, and found DOD 
and the services conducted seven reviews of racial disparities in 
discipline rates between 1974 and 1993.91 Since our 1995 report through 
2016, DOD and service assessments of military justice disparities have 
been limited. Officials in the Office of Diversity, Equity and Inclusion 
(ODEI) noted DOD has not conducted any department-wide assessments 
of racial or gender disparities in military justice during this period. The 
military services’ diversity offices also were not able to identify any 
service-specific reviews of disparities in military justice. 

However, the military services have some initiatives to examine and 
address disparities in military justice. For example, Air Force officials said 
that in May 2016, the Air Force conducted a servicewide data call to 
solicit information about cases involving a challenge to a member of a 
court-martial based on race or a motion for selective prosecution. The 
officials said that a thorough review revealed no evidence of selective 
prosecution in Air Force courts-martial.92 In addition, the Air Force has 
conducted analyses of its own military justice data. Specifically, the Air 
Force routinely analyzes military justice data using a rates-per-thousand 
analysis to identify whether certain demographic groups are tried by 
court-martial or subject to nonjudicial punishments at higher rates than 
others.93 These Air Force analyses found that Black and male 
servicemembers were more likely than White and female 
servicemembers to be subject to courts-martial and nonjudicial 
punishments from fiscal years 2013 through 2017, which is consistent 

                                                                                                                     
91GAO/NSIAD-95-103. For example, studies conducted in the 1970s and 1980s showed 
no disparities in discipline rates between Black and White servicemembers and found no 
evidence that minority groups received courts-martial or nonjudicial punishment out of 
proportion to certain types of violations. Studies published by the Navy and the Defense 
Equal Opportunity Management Institute in the 1990s found that Black servicemembers 
were overrepresented in the populations of servicemembers receiving judicial and 
nonjudicial punishments. See Appendix I of GAO/NSIAD-95-103 for a summary of each of 
the studies’ findings and recommendations. 
92A claim of selective prosecution is one that alleges that the decision to prosecute was 
based, at least in part, on an unjustifiable standard, such as race, gender, religion, sexual 
orientation, or other arbitrary classification. See, for example, United States v. Armstrong, 
517 U.S. 456, 464 (1996).  
93A rates-per-thousand analysis computes the number of servicemembers within a 
demographic group that are subject to a particular military justice action, divided by the 
total number of servicemembers of that demographic group, multiplied by 1,000. 
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with what we found.94 However, the other services do not routinely 
conduct such analyses. 

Moreover, DOD has conducted climate surveys to address 
servicemembers’ perceptions of bias. In 2013, for example, DOD 
conducted service-wide equal opportunity surveys that queried 
servicemembers on whether they believed they received nonjudicial 
punishment or a court martial they should not have, and whether they 
believed their race or ethnicity was a factor. The survey responses 
showed that 1.3 percent of servicemembers indicated experiencing a 
perceived undue punishment, a result that was unchanged from the 2009 
survey.95 Minority members were more likely to indicate experiencing 
perceived undue punishment than White members, but there were no 
significant differences between racial or ethnic groups who indicated 
experiencing undue punishment. ODEI officials told us that their office did 
not make any recommendations related to military justice as a result of 
these 2013 survey results because the findings were too small to warrant 
such steps. Moreover, ODEI officials said that while they have not 
completed their analysis of the 2017 survey data, the question about 
receiving nonjudicial punishment or court-martial had been removed from 
the 2017 survey. ODEI officials explained that the question was removed 
because the perception of unfair punishment was not the goal of the 
survey, although they said that the question could be reinstated for future 
surveys if the goals for the survey change. 

In June 2017, ODEI initiated a review of the military justice system 
following the publication of a report by a non-profit organization that found 
racial disparities in military justice actions.96 According to ODEI officials, 
their review assesses disparities in the military justice system using a 
similar analysis to that in the non-profit organization’s report, which 
analyzed rates of military justice actions per thousand servicemembers. 
ODEI officials told us they also observed racial and gender disparities 
among servicemembers involved in the military justice system in their 
                                                                                                                     
94In addition, in 2017, the Air Force assembled a working group called the Disciplinary 
Actions Analysis Team to examine the barriers certain demographic groups face to career 
success, including barriers to training opportunities, promotion, and retention. The working 
group is in the early stages of organizing and has not yet published any findings or 
recommendations for service leadership. 
95Defense Manpower Data Center, 2013 Workplace and Equal Opportunity Survey of 
Active Duty Members Overview Report (October 2014). 
96Protect Our Defenders, Racial Disparities in Military Justice (May 2017). 
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own analysis of the service data. The officials said that the report on the 
results of their review will not directly address the issue of whether bias 
exists in the military justice process or the causes of any disparities, but 
will serve as a precursor to a future research study that looks more 
comprehensively into the issue of whether bias exists in the military 
justice system. ODEI officials said that their report should be issued in 
2019. 

Standards for Internal Control in the Federal Government state that 
management uses quality information to make informed decisions and 
evaluate the entity’s performance in achieving key objectives and 
addressing risks. The standards further provide that management should 
evaluate issues identified through monitoring activities and determine 
appropriate corrective actions.97 Officials from DOD and the military 
services acknowledged that they do not know the cause of the racial and 
gender disparities that have been identified in the military justice system. 
This is because they have not conducted a comprehensive evaluation to 
identify potential causes of these disparities and make recommendations 
about any appropriate corrective actions to remediate the cause(s) of the 
disparities. By conducting a comprehensive analysis into the causes of 
disparities in the military justice system, DOD and the military services 
would be better positioned to identify actions to address disparities, and 
thus help ensure that the military justice system is fair and just, a key 
principle of the UCMJ. 

 
The single overarching principle of the UCMJ is that a system of military 
law can foster a highly disciplined force if it is fair and just, and is 
recognized as such by both members of the armed forces and by the 
American public. DOD and the military services collect and maintain data 
on the race, ethnicity, and gender of all servicemembers. However, these 
data vary within and across the services, limiting the ability to collectively 
or comparatively assess military justice data to identify any disparities. 
DOD has recently taken steps to address this issue by directing the 
military services to, no later than December 23, 2020: collect uniform race 
and ethnicity data in their military justice databases, or aggregate any 
expanded ethnic or racial categories to the categories listed in the 
standards; collect either the social security number or DOD identification 
number in their military justice databases; and collect complete summary 

                                                                                                                     
97GAO-14-704G. 
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courts-martial information. It will be important for the military services to 
complete these actions to allow for efficient analysis and reporting of 
consistent military justice data. 

However, the newly issued standards apply only to the military justice 
databases and not to the investigations and personnel databases. The 
ability to query and report on the gender of servicemembers in its military 
justice database would provide the Coast Guard with more readily 
available data to identify or assess any gender disparities that may exist 
in the investigation and trial of military justice cases without merging data 
from multiple databases. Moreover, taking steps to develop the capability 
to present the race and ethnicity data from the military services’ personnel 
and investigations databases using the same categories included in the 
December 2018 standards for the military justice databases would enable 
DOD and the military services to more easily and efficiently assess the 
extent to which there are any racial or ethnic disparities throughout the 
military justice process. 

Further, DOD’s annual reports about the number and status of pending 
military justice cases do not include demographic information, such as 
breakdowns by race or gender, about servicemembers who experienced 
a military justice action. Reporting this information would provide 
servicemembers and the public with greater visibility into potential 
disparities and help build confidence that DOD is committed to a military 
justice system that is fair and just. Moreover, DOD does not have 
guidance that establishes criteria to determine when data indicating 
possible disparities among racial, ethnic, or gender groups in the 
investigations, trials, or outcomes of cases in the military justice system 
should be further reviewed, or describes the steps that should be taken to 
conduct such further review. By establishing such criteria, DOD and the 
services would be better positioned to monitor the military justice system 
to help ensure that it is fair and just, a key principle of the UCMJ. 

Our analysis of available data identified racial and gender disparities in all 
of the military services for servicemembers with recorded investigations, 
and for four of the military services for trials in special and general courts-
martial, but these disparities generally were not present in the convictions 
or punishments of cases.98 These findings suggest disparities may be 
                                                                                                                     
98Our findings of racial and gender disparities, taken alone, do not establish whether 
unlawful discrimination has occurred, as that is a legal determination that would involve 
other corroborating information along with supporting statistics. 
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limited to particular stages of the military justice process for the period 
covered by our analysis. However, we were unable to determine whether 
there were disparities among servicemembers subject to nonjudicial 
punishments in the Army, the Navy, and the Coast Guard because these 
services do not collect complete nonjudicial punishment data, such as 
data on the servicemember’s race, ethnicity, gender, offense, and 
punishment for all nonjudicial punishments, in any of their databases. The 
absence of complete nonjudicial punishment data in the Army, the Navy, 
and the Coast Guard limits their visibility into the vast majority of legal 
punishments imposed on servicemembers under the UCMJ every year. 
Without such data, these three services will remain limited in their ability 
to assess or identify disparities among populations subject to this type of 
punishment. 

Finally, DOD recently conducted a study of racial and gender disparities 
in the military justice system, and expects to complete its report in 2019. 
However, this study will not assess the causes of the racial and gender 
disparities identified in the military justice system. Our findings of racial 
and gender disparities, taken alone, do not establish whether unlawful 
discrimination has occurred, as that is a legal determination that would 
involve other corroborating information along with supporting statistics. By 
conducting a comprehensive evaluation of the causes of these disparities, 
DOD and the military services would be better positioned to identify 
actions to address disparities, and thus help ensure that the military 
justice system is fair and just, a key principle of the UCMJ. 

 
We are making a total of 11 recommendations, including 3 to the 
Secretary of Homeland Security, 3 to the Secretary of Defense, 2 to the 
Secretary of the Army, 2 to the Secretary of the Navy, and 1 to the 
Secretary of the Air Force. 

The Secretary of Homeland Security should ensure that the Commandant 
of the Coast Guard modifies the Coast Guard’s military justice database 
so that it can query and report on gender information. (Recommendation 
1) 

The Secretary of the Army should develop the capability to present 
servicemembers’ race and ethnicity data in its investigations and 
personnel databases using the same categories of race and ethnicity 
established in the December 2018 uniform standards for the military 
justice databases, either by (1) modifying the Army’s investigations and 
personnel databases to collect and maintain the data in accordance with 

Recommendations for 
Executive Action 



 
 
 
 
 
 

Page 69 GAO-19-344  Military Justice 

the uniform standards, (2) developing the capability to aggregate the data 
into the race and ethnicity categories included in the uniform standards, 
or (3) implementing another method identified by the Army. 
(Recommendation 2) 

The Secretary of the Air Force should develop the capability to present 
servicemembers’ race and ethnicity data in its investigations and 
personnel databases using the same categories of race and ethnicity 
established in the December 2018 uniform standards for the military 
justice databases, either by (1) modifying the Air Force’s investigations 
and personnel databases to collect and maintain the data in accordance 
with the uniform standards, (2) developing the capability to aggregate the 
data into the race and ethnicity categories included in the uniform 
standards, or (3) implementing another method identified by the Air 
Force. (Recommendation 3) 

The Secretary of the Navy should develop the capability to present 
servicemembers’ race and ethnicity data in its investigations and 
personnel databases using the same categories of race and ethnicity 
established in the December 2018 uniform standards for the military 
justice databases, either by (1) modifying the Navy’s investigations and 
personnel databases to collect and maintain the data in accordance with 
the uniform standards, (2) developing the capability to aggregate the data 
into the race and ethnicity categories included in the uniform standards, 
or (3) implementing another method identified by the Navy. 
(Recommendation 4) 

The Secretary of Homeland Security should ensure that the Commandant 
of the Coast Guard develops the capability to present servicemembers’ 
race and ethnicity data in its investigations and personnel databases 
using the same categories of race and ethnicity established in the 
December 2018 uniform standards for the military justice databases, 
either by (1) modifying the Coast Guard’s investigations and personnel 
databases to collect and maintain the data in accordance with the uniform 
standards, (2) developing the capability to aggregate the data into the 
race and ethnicity categories included in the uniform standards, or (3) 
implementing another method identified by the Coast Guard. 
(Recommendation 5) 

The Secretary of Defense should ensure that the Joint Service Committee 
on Military Justice, in its annual review of the UCMJ, considers an 
amendment to the UCMJ’s annual military justice reporting requirements 
to require the military services to include demographic information, 
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including race, ethnicity, and gender, for all types of courts-martial. 
(Recommendation 6) 

The Secretary of Defense, in collaboration with the Secretaries of the 
military services and the Secretary of Homeland Security, should issue 
guidance that establishes criteria to specify when data indicating possible 
racial, ethnic, or gender disparities in the military justice process should 
be further reviewed, and that describes the steps that should be taken to 
conduct such a review. (Recommendation 7) 

The Secretary of the Army should consider the feasibility, to include the 
benefits and drawbacks, of collecting and maintaining complete 
information for all nonjudicial punishment cases in one of the Army’s 
databases, such as information on the servicemembers’ race, ethnicity, 
gender, offense, and punishment imposed. (Recommendation 8) 

The Secretary of the Navy should consider the feasibility, to include the 
benefits and drawbacks, of collecting and maintaining complete 
information for all nonjudicial punishment cases in one of the Navy’s 
databases, such as information on the servicemembers’ race, ethnicity, 
gender, offense, and punishment imposed. (Recommendation 9) 

The Secretary of Homeland Security should ensure that the Commandant 
of the Coast Guard considers the feasibility, to include the benefits and 
drawbacks, of collecting and maintaining complete information for all 
nonjudicial punishment cases in one of the Coast Guard’s databases, 
such as information on the servicemembers’ race, ethnicity, gender, 
offense, and punishment imposed. (Recommendation 10) 

The Secretary of Defense, in collaboration with the Secretaries of the 
military services and the Secretary of Homeland Security, should conduct 
an evaluation to identify the causes of any disparities in the military justice 
system, and take steps to address the causes of these disparities as 
appropriate. (Recommendation 11) 
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We provided a draft of this report to DOD and the Department of 
Homeland Security for review and comment. Written comments from 
DOD and the Department of Homeland Security are reprinted in their 
entirety in appendixes X and XI, respectively. DOD and the Department of 
Homeland Security provided additional technical comments, which we 
incorporated in the report, as appropriate. In written comments, DOD 
concurred with six recommendations, and partially concurred with two 
recommendations that were directed to the Secretary of Defense. The 
Department of Homeland Security concurred with the three 
recommendations directed to the Secretary of Homeland Security.  

DOD concurred with our six recommendations to present 
servicemembers’ race and ethnicity data in each of the military services’ 
respective investigations and personnel databases using the same 
categories of race and ethnicity established for their military justice 
databases; consider an amendment to the UCMJ’s annual military justice 
reporting requirements to require the military services to include 
demographic information for all types of courts-martial; and consider the 
feasibility of collecting and maintaining complete information for all 
nonjudicial punishment cases. 

DOD partially concurred with two of our recommendations, agreeing with 
the content, but requesting that we modify the recommendations to direct 
them to more appropriate entities. Specifically, DOD concurred with our 
recommendations that guidance should be issued to establish criteria 
specifying when data indicating possible racial, ethnic, or gender 
disparities require further review and the steps that will be taken to 
conduct the review; and to conduct an evaluation to identify the causes of 
any racial or gender disparities in the military justice system and, if 
necessary, take remedial steps to address the causes of these 
disparities. For both recommendations, DOD suggested that the 
Secretary of Homeland Security be added, and that we remove the DOD 
Office for Diversity, Equity and Inclusion and the Commandant of the 
Coast Guard, as they fall under the Secretary of Defense and the 
Secretary of Homeland Security, respectively. We agree with DOD’s 
suggestions, and we have modified both recommendations accordingly. 
In an email correspondence, the Department of Homeland Security and 
the Coast Guard concurred with the updates. 

In its written comments, the Department of Homeland Security concurred 
with our three recommendations to modify the Coast Guard’s military 
justice database so that it can query and report on gender information, to 
present servicemembers’ race and ethnicity data in its investigations and 

Agency Comments 
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personnel databases using the same categories of race and ethnicity 
established for the military justice database, and to consider the feasibility 
of collecting and maintaining complete information for all nonjudicial 
punishment cases. 

 
We are sending copies of this report to the appropriate congressional 
committees, the Acting Secretary of Defense, and the Acting Secretary of 
Homeland Security. In addition, this report will also be available at no 
charge on the GAO website at http://www.gao.gov. 

If you or your members of your staff have any questions regarding this 
report, please contact me at (202) 512-3604 or farrellb@gao.gov. Contact 
points for our Offices of Congressional Relations and Public Affairs may 
be found on the last page of this report. GAO staff who made significant 
contributions to this report are listed in Appendix XII. 

 

Brenda S. Farrell 
Director 
Defense Capabilities and Management 
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The objectives of this report were to assess the extent to which (1) the 
military services collect and maintain information about the race, ethnicity, 
and gender of servicemembers investigated and disciplined for violations 
of the Uniform Code of Military Justice (UCMJ) that can be used to 
assess disparities; and (2) there are racial and gender disparities in 
investigations, disciplinary actions, and case outcomes in the military 
justice system, and whether the Department of Defense (DOD) and the 
military services have taken steps to study any identified disparities. 

 
To address both of our objectives, we analyzed data collection, data 
maintenance, and military justice disciplinary actions involving active-duty 
servicemembers in the Army, the Navy, the Marine Corps, the Air Force, 
and the Coast Guard. Although the Coast Guard is part of the Department 
of Homeland Security, the Coast Guard is a military service and a branch 
of the armed forces at all times. 

• We analyzed military justice actions initiated and recorded in service 
investigations and military justice databases between fiscal years 
2013 through 2017. We chose this time period because it provided the 
most recent history of available military justice data at the time of our 
review. 

• We requested record-level data from each of the military services’ 
personnel, investigations, and military justice databases, which 
resulted in a total of 15 data requests. 

Table 6 below provides an overview of the databases included in our 
review, broken out by database type. 

  

Appendix I: Objectives, Scope, and 
Methodology 

Methods Used to Address 
Both Objectives 



 
Appendix I: Objectives, Scope, and 
Methodology 
 
 
 
 

Page 74 GAO-19-344  Military Justice 

Table 6: Military Service Personnel, Investigations, and Military Justice Databases 

Military service Personnel database Investigations database Military justice database  
Army Total Army Personnel Database 

(TAPDB) 
Army Law Enforcement Reporting and 
Tracking System (ALERTS) 

Army Court-Martial Information System 
(ACMIS) 
Military Justice Online (MJO) 

Navy Navy Personnel Database 
(NPDB) 

Consolidated Law Enforcement 
Operations Center (CLEOC) 

Case Management System (CMS) 

Marine Corps Marine Corps Total Force System 
(MCTFS) 

Consolidated Law Enforcement 
Operations Center (CLEOC) 

Case Management System (CMS) 

Air Force Military Personnel Data System 
(MilPDS) 

Investigative Information Management 
Systems (I2MS) 

Automated Military Justice Analysis and 
Management System (AMJAMS) 

Coast Guard Direct Access Field Activity Case Tracking System 
(FACTS) 

Law Manager 

Source: GAO analysis of DOD and military service database information. | GAO-19-344 

 
We sent individual data requests that were tailored based on our 
conversations with service officials and our own analysis of the availability 
of data. In addition to requesting the race, ethnicity, and gender of 
servicemembers subject to military justice actions, we also requested 
other demographic and administrative attribute data—such as rank, age, 
years of service, duty station, and occupation—from the services’ 
personnel databases to include in our statistical models. We identified 
these attributes by reviewing relevant literature and interviewing agency 
officials. 

Personnel databases. We requested and received monthly snapshots 
with record-level data on all active-duty servicemembers in each of the 
military services from fiscal years 2013 through 2017. Specifically, we 
requested demographic and administrative data, including race, ethnicity, 
gender, rank, education, age or date of birth, years of service, occupation, 
location or duty station, deployed status, administrative or disciplinary 
actions and dates, character of service separation, and servicemembers’ 
unique identifiers (social security number and employee identification 
number). 

Investigations databases. We requested and received record-level data 
on all investigations recorded in a military service military criminal 
investigative organization (MCIO) database that were initiated from fiscal 
years 2013 through 2017, where the subject of the investigation was an 
active-duty servicemember. For each case, we requested certain attribute 
data on the investigation subject, including race, ethnicity, gender, rank, 
age or date of birth, service and component, offense(s) investigated, case 
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initiation date, investigation source, investigating entity, investigation 
outcome and date, incident location, and the subject’s unique identifier, 
such as social security number or employee identification number. In 
some services not all of these attributes were available or requested. For 
example, since the Air Force database only included investigations 
conducted by the Air Force Office of Special Investigations, we did not 
request information about the investigating entity. In addition, the Navy 
Criminal Investigative Service provided us with data about and we 
analyzed closed cases only, whereas the Army and the Air Force MCIOs 
provided us with data about and we analyzed all cases in their database 
during the period of our review. 

Military justice databases. We requested and received record-level data 
on all cases where a servicemember was subject to disciplinary 
proceedings under the Uniform Code of Military Justice (UCMJ) from 
fiscal years 2013 through 2017. For each case where charges were 
preferred against a servicemember during this period, we requested 
demographic and administrative data on the servicemember as well as 
key information related to their case, including race, ethnicity, gender, 
rank, age or date of birth, component, case type and forum, offense(s) 
charged, case disposition and date, appeals status, case outcome or 
sentence, disciplinary action taken, date charges were first preferred, and 
the servicemember’s unique identifier, such as social security number or 
employee identification number.1 We received general and special courts-
martial data from all of the services from their military justice databases. 
For the Army, in addition to data from their military justice database, 
Military Justice Online, we also received courts-martial data from a 
separate database, called the Army Court-Martial Information System 
(ACMIS), which is used by the service’s trial judiciary to track courts-
martial. 

For summary courts-martial and nonjudicial punishments, the services 
varied in the extent that and the location where they collected and 
maintained complete data for these two military justice actions, as is 
discussed further earlier in this report. 

• In the Air Force, summary courts-martial and nonjudicial punishment 
data is maintained in the service’s military justice database, the 
Automated Military Justice Analysis and Management System. 

                                                                                                                     
1The preferral date is the date when an accused servicemember was first charged with a 
violation of the UCMJ. 
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• The Marine Corps did not collect and maintain complete data about 
summary courts-martial or nonjudicial punishments in its military 
justice database, however, its personnel database included 
information about all summary courts-martial and nonjudicial 
punishments imposed on servicemembers during the period of our 
review. 

• The Army and the Navy did not collect and maintain complete data 
about summary courts-martial or nonjudicial punishments in their 
military justice databases, or other databases. In these services, 
summary courts-martial and nonjudicial punishments were recorded in 
their military justice databases if these actions had involvement by the 
services’ legal offices. Further, summary courts-martial and 
nonjudicial punishments were recorded in the personnel databases 
used by these services only if these actions resulted in an 
administrative action against the accused, such as a forfeiture of pay 
or reduction in grade. 

• The Coast Guard did not collect and maintain complete data about 
nonjudicial punishments in its military justice database or other 
databases; nonjudicial punishments were recorded in its military 
justice database if a legal office was involved in the action. Further, 
nonjudicial punishments were recorded in the Coast Guard’s 
personnel database if they resulted in an administrative action against 
the accused, such as a forfeiture of pay or reduction in grade. 

 
To evaluate the extent to which the military services collect and maintain 
race, ethnicity, and gender data about servicemembers investigated and 
disciplined for violations of the UCMJ, we first reviewed service guidance, 
user manuals, and other documents related to the services’ 
investigations, military justice, and personnel databases. We reviewed 
these documents to determine: 

• the types of data officials are required to collect and maintain; and 
• the internal procedures the services follow in inputting information 

about race, ethnicity, and gender data into each type of database. 

For example, we determined whether collection of this information was 
mandatory, and how this information was entered into and recorded in 
each database. Specifically, we determined whether information about 
race, ethnicity, and gender was entered into each database manually, 
using a drop-down menu, or was auto-populated from another database. 
Further, we identified the number of possible response options that each 
database contained for each of these demographic fields. 

Methods Used to Evaluate 
Collection and 
Maintenance of Data 
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Second, we interviewed service officials who manage and use the military 
justice, investigations, and personnel databases to discuss: 

• which fields in each database track the race, ethnicity, and gender of 
servicemembers; and 

• how these data are input and their insights regarding the reliability of 
these data. 

Specifically, we interviewed officials from the legal branches of the 
military services, including the Army Office of the Judge Advocate 
General, the Navy Judge Advocate General’s Corps, the Marine Corps’ 
Judge Advocate Division, the Air Force Judge Advocate General’s Corps, 
and the Coast Guard Office of the Judge Advocate General. In addition, 
we spoke with officials in the military criminal investigative organizations 
(MCIO), including the Army Criminal Investigation Command, the Naval 
Criminal Investigative Service, the Air Force Office of Special 
Investigations, and the Coast Guard Investigative Service. We also 
interviewed officials from the manpower and personnel offices of the 
services with responsibility for the services’ personnel databases, 
including the Army’s Human Resources Command and the Office of the 
Deputy Chief of Staff; the Navy’s Personnel Command; the Marine Corps 
Manpower and Reserve Affairs Manpower Information Systems Branch; 
the Air Force Personnel Center; and the Coast Guard’s Personnel 
Service Center. 

Finally, we analyzed the data we received from the investigations, military 
justice, and personnel databases to determine the completeness of the 
race, ethnicity, and gender information that was recorded in each of the 
databases. We assessed the military services’ systems and procedures 
for collecting data against DOD and service guidance and relevant federal 
internal control standards.2 

 
To evaluate the extent to which there are racial, ethnic, and gender 
disparities in investigations, disciplinary actions, and case outcomes, we 
analyzed data from the military services’ investigations, military justice, 
and personnel databases to determine summary statistics and we then 
conducted bivariate and multivariate regression analyses. 

                                                                                                                     
2GAO, Standards for Internal Control in the Federal Government, GAO-14-704G 
(Washington, D.C.: September 2014). 

Methods Used to Evaluate 
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Investigations. We focused on alleged violations of the UCMJ that were 
recorded in databases used by service-specific MCIOs. Investigations are 
recorded in the MCIO databases when a servicemember is the subject of 
a criminal allegation made by another person; for purposes of this report, 
we say the servicemember had a “recorded investigation” to describe 
these cases. We analyzed investigation information from the databases 
used by each of the military services’ MCIOs. Specifically, we analyzed 
data from the Army’s Criminal Investigation Command, which included 
cases investigated by military police and Criminal Investigation 
Command; the Navy and Marine Corps’ Naval Criminal Investigative 
Service, which included cases investigated by the Naval Criminal 
Investigative Service and military police; the Air Force’s Office of Special 
Investigations, which included only Office of Special Investigations cases; 
and the Coast Guard Investigative Service, which included only Coast 
Guard Investigative Service cases. Our analysis of recorded 
investigations data did not include investigations conducted by a 
servicemember’s command, because those investigations are not 
recorded in the MCIO databases. 

Military Justice Discipline. We included in our definition of 
servicemembers disciplined for a violation of the UCMJ those 
servicemembers with cases that resulted in a trial in any type of court-
martial (general, special, and summary), or servicemembers who were 
subject to a nonjudicial punishment from fiscal years 2013 through 2017. 
We analyzed data for trials in general and special courts-martial 
separately from trials in summary courts-martial because general and 
special courts-martial result in a criminal conviction if the servicemember 
is found guilty, while summary courts-martial are not a criminal forum and 
do not result in a criminal conviction. We analyzed general and special 
courts-martial cases together due to the small number of cases for some 
racial or gender groups. In addition, we also separated general and 
special courts-martial into cases that either were or were not preceded by 
an investigation recorded in an MCIO database. Our analysis of general 
and special courts-martial cases without a recorded investigation included 
those general and special courts-martial that were investigated by a 
servicemember’s command or other law enforcement entities. 

We used the preferral date, or the date when an accused servicemember 
was first charged with a violation, to count the number of courts-martial 
that occurred in a given fiscal year. However, each military service uses 
the date in which the court-martial judgment was given when reporting the 
number of each type of court-martial in their annual reports to the Court of 
Appeals for the Armed Forces. As a result, the number of court-martial 
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cases in a given year analyzed for our review differs from what was 
reported in the annual reports. In discussions with officials after we had 
completed our preliminary analyses, they recommended that we use the 
referral date instead of the preferral date, so that our total number of 
cases would be more consistent with the number of cases that they 
reported. However, changing the date for grouping cases would have 
required us to request new military justice data from each of the military 
services, and conduct additional work. Above all, using the preferral date 
would not impact the findings of racial and gender disparities. In addition, 
our analyses only counted cases that were ultimately tried at general, 
special, or summary courts-martial, and excluded those cases where 
charges were dismissed, withdrawn, or subject to some alternate 
resolution. For nonjudicial punishments, we used the date that the 
punishment was imposed. 

To prepare the data for our analyses and ensure that we had consistent 
profiles for the race, ethnicity, and gender of the servicemembers, we 
merged records from the military services’ investigations, military justice, 
and personnel databases. We merged records using servicemembers’ 
unique identifiers, such as social security number or employee 
identification number, that were common among a particular service’s 
databases. In some instances—a small proportion of cases—we could 
not match personnel records with military justice records because the 
social security number or employee identification number in the military 
justice database did not match the information in the personnel database. 
In other instances, we could not match personnel records with military 
justice records because the military justice records did not contain a 
social security number or employee identification number to match with 
information found in their personnel record. We first tried to match these 
cases using the servicemembers’ name and date of birth; however, in 
some cases we were unable to match personnel records with 
investigations or military justice cases. As a result, we compiled lists of 
those cases we were unable to match, and we provided the services with 
lists of these cases. Service officials manually looked up this data and 
provided us with the missing social security numbers or employee 
identification numbers for these cases so that we could complete our 
analyses. These manual look up efforts increased our match rates so that 
we had a data set that we determined was sufficiently complete to 
perform our analyses. 

For servicemembers who were the subjects of military justice actions, we 
used the attribute data that was available in the personnel database at 
the time an investigation or disciplinary action was initiated (the preferral 
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date for courts-martial). For our total service populations, which included 
servicemembers who were not the subject of a military justice action, we 
used their attribute data from the “median” snapshot of the five fiscal 
years of personnel data we received. Based on discussions with service 
officials, we treated the personnel databases as the authoritative sources 
for servicemembers’ demographic and administrative data. For some 
services when needed, if we identified a discrepancy in the race or 
gender value for a servicemember between the data in the personnel and 
military justice databases, we used the value recorded in the personnel 
database because service officials had told us that the personnel 
databases were the official sources for demographic data such as race 
and gender, and would be more likely to contain more reliable data for 
these fields than the investigations or military justice databases. For some 
services where there were cases where an attribute value was missing in 
the personnel database, we used the military justice or investigative 
database as a secondary source for this information. In merging the 
records from the personnel, military justice, and investigations databases, 
we created a single data file for each service that contained attribute data 
for all active-duty servicemembers, as well as complete information on 
the investigation and discipline of servicemembers who were the subject 
of a military justice action from fiscal years 2013 through 2017. 

In using this methodology to merge the records, the total number of 
servicemembers we use in our report when discussing the total service 
populations for each service is greater than the total active-duty force end 
strength of that service in any given fiscal year. This is because our total 
service populations represent the number of unique individuals who 
served on active duty from fiscal years 2013 through 2017. 

In addition, as part of our data preparation, we consolidated the various 
race and ethnicity values in the service personnel databases to the five 
groups for race and the two groups for ethnicity established by Office of 
Management and Budget (OMB) standards for maintaining, collecting, 
and presenting data on race and ethnicity for all federal reporting 
purposes.3 The five race groups in the standards are American Indian or 

                                                                                                                     
3Office of Management and Budget, Revisions to the Standards for the Classification of 
Federal Data on Race and Ethnicity, 62 Fed. Reg. 58,782 (Oct. 30, 1997). In 2016, the 
Office of Management and Budget issued a proposed revision to the standards. See 
Standards for Maintaining, Collecting, and Presenting Federal Data on Race and Ethnicity, 
81 Fed. Reg. 67,398 (Sept. 30, 2016). As of May 2019, the Office of Management and 
Budget had not issued the revised standards. 
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Alaska Native; Asian; Black or African American; Native Hawaiian or 
Other Pacific Islander; and White. The two ethnic groups are Hispanic or 
Latino and Not Hispanic or Latino. First, we collapsed race and ethnicity 
data into a single combined field. Specifically, we grouped individuals of 
Hispanic ethnicity together, regardless of their racial identification, so that 
we could compare those of Hispanic ethnicity to other racial groups. We 
did this in part because of the ways in which some of the services record 
these data in their databases. For example, the Navy’s and the Marine 
Corps’ military justice databases do not have separate fields for race and 
ethnicity; instead, the values are tracked in a single field. Throughout the 
discussion for objective 2 of this report, we refer to the combined race 
and ethnicity values as race. 

We then consolidated races to the five racial groups in the OMB 
standards. When military service personnel databases included different 
or additional possible options for race and ethnicity than the groups 
established by the OMB standards, we consolidated the options in 
accordance with the definitions for each race and ethnicity listed in the 
OMB standards. Given the small number of cases in some racial groups, 
we collapsed certain racial groups into an “Other” group in order to report 
statistically reliable results. The “Other” group includes individuals who 
identified as Asian, Native Hawaiian/Other Pacific Islander, American 
Indian/Alaska Native, and multiple races. 

Summary statistics. We analyzed data from the military services’ 
investigations, military justice, and personnel databases to determine the 
extent to which racial and gender groups were the subjects of recorded 
investigations, tried in courts-martial, and subject to nonjudicial 
punishments (for Army and Marine Corps, services for which we had 
complete data) at higher rates or lower rates than each racial and gender 
group’s proportion of the overall service populations. Other than our 
analysis of recorded investigations, we did not analyze Coast Guard 
cases due to the small number of general and special courts-martial 
adjudicated in the Coast Guard from fiscal years 2013 through 2017. 

To conduct this analysis, we used data on all active-duty servicemembers 
to identify what proportion each racial group (White, Black, Hispanic, and 
Other) and gender group (male, female) made up of the overall service 
population from fiscal years 2013 through 2017. We then used data from 
the services’ military justice or personnel databases to calculate the 
representation of each racial and gender group as a percent of the 
population subjected to each type of military justice action. 
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We also examined the rates at which certain racial and gender groups 
were charged with drug offenses (Article 112a) and sexual assault 
offenses (Article 120) compared to their proportions of the overall service 
populations.4 See Appendix III for information regarding recorded 
investigations and general and special courts-martial of drug and sexual 
assault offenses. We analyzed these two specific UCMJ offenses 
because officials from some services told us that an investigation into 
these offenses may frequently be mandatory, and thus could potentially 
mitigate the risk of bias.5 To conduct this analysis, we used offense data 
from the services’ military justice databases to determine each racial and 
gender group’s representation in the population that was the subject of a 
military justice action for a drug, sexual assault, or other offense type. 

Bivariate and Multivariate Regression Analyses. We developed a 
logistic regression model using the data we received from the services’ 
investigations and military justice databases to determine the extent that 
certain attributes were associated with higher rates of investigation or 
discipline of servicemembers. We conducted bivariate logit analyses to 
estimate the association between select attribute factors (or independent 
variables) and the outcome variables (the dependent variable) in a binary 
format, except for the two offense outcome variables. Table 7 below lists 
all of the dependent and independent variables we used in our analyses. 

 

 

 

                                                                                                                     
4The drug offenses we analyzed were charges under UCMJ Article 112a, wrongful use, 
possession, distribution, etc. of a controlled substance. In addition, the sexual assault 
offenses we analyzed were any charges under UCMJ Article 120, which includes rape and 
sexual assault generally, rape and sexual assault of a child, and other sexual misconduct. 
5Service officials stated that some drug (Article 112a) offenses are initiated as a result of 
random urinalysis tests, and in those cases a positive result will trigger an investigation 
regardless of the servicemember’s race, ethnicity, or gender. According to Department of 
Defense Instruction 5505.18, all allegations of adult sexual assault are immediately 
reported to the appropriate MCIO, and that MCIO will initiate a criminal investigation into 
that allegation if the offense occurred within its jurisdiction.  
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Table 7: Independent and Dependent Variables Included in GAO’s Regression Analyses 

Independent variables 
Age 
Education 
Gender 
Offense 
Race/Ethnicity 
Rank 
Years of service 
Outcome (dependent) variables 
Recorded investigations  
Recorded investigations for drug, sexual assault, and all other offenses 
General and special courts-martial 
General and special courts-martial for drug, sexual assault, and all other offenses 
General and special courts-martial following a recorded investigation 
General and special courts-martial without a recorded investigation 
Case outcome (conviction or acquittal in general and special courts-martial) 
Punishment severity 
Summary courts-martial 
Nonjudicial punishment 

Source: GAO summary of variables analyzed from services’ investigations, military justice, and personnel databases. | GAO-19-344 

 

To conduct our statistical analyses, we created groups for each 
demographic and administrative attribute (independent variable) that we 
tested in our regression model. We created these groups based on input 
and guidance from service officials. While the modeling subgroups we 
created are largely consistent across services, some values are different 
for certain services. Table 8 summarizes the modeling groups we 
constructed for each service for each attribute included in our regression 
analyses. 
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Table 8: Modeling Groups Used in Regression Analyses for Each Military Service 

Attribute Army Navy Marine Corps Air Force Coast Guard 
Race White 

Black 
Hispanic 
Other 
Unknown 

White 
Black 
Hispanic 
Other 
Unknown 

White 
Black 
Hispanic 
Other 
Unknown 

White 
Black 
Hispanic 
Other 
Unknown 

White 
Black 
Hispanic 
Other 
Unknown 

Gender Male 
Female 

Male 
Female 

Male 
Female 

Male 
Female 

Male 
Female 

Age < 25 years 
25-30 years 
30-40 years 
40 or more years 

< 21 years 
21-25 years 
26-30 years 
30-40 years 
> 40 years 

< 21 years 
21-25 years 
26-30 years 
30-40 years 
>  40 years 

< 21 years 
21-25 years 
26-30 years 
31-35 years 
> 35 years 

< 25 years 
25-30 years 
30-40 years 
> 40 years 

Rank E1-E4 
E5-E9 
Officers 

E1-E4 
E5-E9 
Officers 

E1-E4 
E5-E9 
Officers 

E1-E4 
E5-E6 
E7-E9 
Officers 

E1-E4 
E5-E9 
Officers 

Years of service 0-4 years 
4-8 years 
8-12 years 
> 12 years 

< 2 years 
3-4 years 
5-6 years 
7-10 years 
11-15 years 
> 15 years 

< 2 years 
3-4 years 
5-6 years 
7-10 years 
11-15 years 
> 15 years 

0-4 years 
4-6 years 
> 6 years  

0-2 years 
2-4 years 
4-6 years 
6-10 years 
10-15 years 
> 15 years 

Education High school or less 
More than high school 
Unknown 

High school or less 
More than high 
school 
Unknown 

High school or less 
More than high 
school 
Unknown 

High school and some 
college 
Associates degree 
Bachelor’s degree 
Post-bachelor’s 
degree 
Unknown 

High school or 
less 
More than high 
school 
Unknown 

Outcome Conviction 
Acquittal 

Conviction 
Acquittal 

Conviction 
Acquittal 

Conviction 
Acquittal 

 

Punishment 
severity 

Any type of dismissal 
or discharge or 
confinement > 2 years 
Confinement < 2 
years without 
dismissal or discharge 
All other possible 
sentencing options 

Dismissal or any 
kind of discharge 
All other possible 
sentencing options 

Dismissal or any 
kind of discharge 
All other possible 
sentencing options 

Any type of dismissal 
or discharge 
(regardless of any 
confinement) 
Confinement without 
dismissal or discharge 
All other possible 
sentencing options 
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Attribute Army Navy Marine Corps Air Force Coast Guard 
Offenses Drug offenses (Article 

112a) 
Sexual assault 
offenses (Article 120) 
All other offenses 

Drug offenses 
(Article 112a) 
Sexual assault 
offenses (Article 
120) 
All other offenses 

Drug offenses 
(Article 112a) 
Sexual assault 
offenses (Article 
120) 
All other offenses 

Drug offenses (Article 
112a) 
Sexual assault 
offenses (Article 120) 
All other offenses 

 

Source: GAO analysis. | GAO 19-344 

 

When analyzing the severity of punishments, we developed two groups 
for the Navy and the Marine Corps, and three groups for the Air Force 
and the Army, as shown in table 9 below. We did not create a third 
punishment group for confinement without dismissal or discharge for the 
Navy and the Marine Corps because of the small number of cases with 
confinement that did not also include some sort of discharge. Based on 
discussions with service officials, we determined that a sentence resulting 
in a dismissal or discharge was the most severe punishment outcome. 

Table 9: Groups Used to Measure Punishment Severity 

Navy and Marine Corps Army Air Force 
1. dismissal or any kind of discharge 
2. all other possible sentencing options 

1. any type of dismissal or discharge or 
confinement of more than 2 years 

2. confinement of less than 2 years 
without dismissal or discharge 

3. all other possible sentencing options 

1. any type of dismissal or discharge 
(regardless of any confinement) 

2. confinement without dismissal or 
discharge 

3. all other possible sentencing options 

Source: GAO analysis. | GAO-19-344 

 

Typically, a logistic regression model is appropriate when the model 
outcome is a binary (yes/no) response. Because the punishment groups 
for the Army and the Air Force were not binary, they could not be 
analyzed using a multivariate logistic regression. Instead, we used an 
ordered logit model, also called an ordered logistic regression model, to 
analyze punishment severity in the Army and the Air Force. An ordered 
logistic regression is an extension of the logistic regression model that 
applies to dependent variables where there are more than two response 
categories. This model allowed us to examine the degree to which a 
racial or gender group was more likely or less likely than another group to 
receive a more severe punishment in general and special courts-martial, 
while controlling for other attributes, such as gender, education, rank, 
composition of panel, and offense type. To conduct this analysis, we 



 
Appendix I: Objectives, Scope, and 
Methodology 
 
 
 
 

Page 86 GAO-19-344  Military Justice 

reviewed outcome data from the services’ personnel, investigations, and 
military justice databases. 

Based on our bivariate analyses, we determined which variables were 
significantly associated with military justice actions, and that appeared to 
be statistically significant predictors of an individual’s likelihood to be 
subject to a military justice action.6 Appendix IX includes a summary of 
those indicators for each of the services. We also examined correlation 
matrices of the independent variables to determine where there were high 
correlations between two variables. Where variables were highly 
correlated, we chose one variable over the others or created a hybrid 
variable combining those two variables. Specifically, we excluded age 
and years of service for most of the military services, due to high 
correlation with the rank variable. Based on our discussions with service 
officials, they indicated that rank would be the preferred variable to 
include in our analyses if selecting only one variable among rank, age, 
and years of service. However, for the Air Force, based on discussion 
with Air Force officials, we did control for years of service among the 
lower enlisted ranks (E1-E4). In addition, we could not include education 
for the Army due to variability and overlapping values in the data. Further, 
we chose not to model attributes such as occupation and location due to 
the great variability in these data and the difficulty in creating groups and 
reaching agreement about those groups with service officials. 

Based on these results, we then conducted a series of multivariate 
logistic regression models. Multivariate logistic regression modeling is a 
statistical method that examines several variables simultaneously to 
estimate whether each of these variables are more likely or less likely to 
be associated with a certain outcome. A multivariate regression analysis 
analyzes the potential influence of each individual factor on the likelihood 
of a binary outcome (e.g., a specific military justice action) while 
simultaneously accounting for the potential influence of the other factors. 
This type of modeling allowed us to test the association between 
servicemember characteristics, such as race or gender, and the odds of a 
military justice action (shown as the outcome variables in table 7 above), 
while holding other servicemember attributes constant (such as gender, 

                                                                                                                     
6For purposes of this report, we use the term “likelihood” when discussing the odds ratios 
from the results of our regression analyses. Odds ratios that are statistically significant 
and greater than 1.00 or lower than 1.00 indicate that individuals with that characteristic 
are more likely or less likely, respectively, to be subject to a particular military justice 
action.  
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rank, and education, shown as the independent variables in table 7 
above). We conducted a separate regression for each of the military 
justice actions listed as an outcome variable. We selected this type of 
model because it could account for the attributes simultaneously. For the 
purposes of consistency, in our multivariate regression analyses, we 
made all racial comparisons with White servicemembers as the reference 
category. Similarly, we made all gender comparisons with female 
servicemembers as the reference category. 

A logistic regression model provides an estimated odds ratio, where a 
value greater than one indicates a higher or positive association; in this 
case, between the race, ethnicity, or gender of a servicemember (the 
independent variables) and the likelihood of being the subject of a military 
justice action (the dependent, or outcome, variable). An estimated odds 
ratio less than one indicates lower odds or likelihood of being the subject 
of a military justice action when a factor—here, a specific demographic or 
administrative attribute—is present. The statistical significance of the 
logistic regression model results is determined by a p-value of less than 
0.05. As a result, in our report we state that odds ratios that are 
statistically significant and greater than 1.00 or lower than 1.00 indicate 
that individuals with that characteristic are more likely or less likely, 
respectively, to be the subject of a particular outcome or military justice 
action. In cases where the p-value was greater than 0.05, we report that 
we could not identify any statistically significant differences, which means 
that we could not conclude that there was an association between race or 
gender and the likelihood of a military justice action. 

We report the results from our regression models as odds ratios. We 
generally report multivariate results from testing associations between 
key attributes—including race, ethnicity, gender, rank, and education—on 
a servicemember’s likelihood of being investigated and disciplined for a 
UCMJ violation. In the body of this report, we focused on race and gender 
disparities among servicemembers investigated and disciplined for 
violations of the UCMJ, while holding other factors constant; however, our 
analyses of recorded investigations and general and special courts- 
martial for drug and sexual assault offenses are discussed in Appendix III. 
In all of these analyses for the Air Force, we also controlled for years of 
service among the lower enlisted ranks (E1-E4). In the analyses we 
conducted for the Army, we could not control for education, but we were 
able to control for age. 

All regression models are subject to limitations. For our analyses, the 
limitations included: 
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• Results of our analyses are associational and do not imply a causal 
relationship. We did not identify the causes of any racial or gender 
disparities, and the results of our work alone should not be used to 
make conclusions about the military justice process. Our analyses of 
these data in finding the presence or absence of racial or gender 
disparities, taken alone, do not establish the presence or absence of 
unlawful discrimination, as that is a legal determination that would 
involve other corroborating information along with supporting 
statistics. 

• We could not assess some attributes that potentially could be related 
to a servicemember’s likelihood of facing a military justice action in the 
data analyzed for this review. For example, a servicemember’s 
socioeconomic background or receipt of a waiver upon entering the 
service could potentially be related to the likelihood of being 
investigated, tried in a court-martial, or subject to a nonjudicial 
punishment. However, we were unable to test these associations 
because most services indicated they did not have information about 
socioeconomic status or waivers in the databases that we requested 
data from. Furthermore, while some other attributes may have been 
available—such as marital status of the subject or the number of 
dependent children—we did not include these attributes in our data 
requests because we prioritized analyzing other demographic factors 
based on our background research and conversations with service 
officials. 

• As outlined above, we incorporated input from service officials to the 
extent possible as we prepared our modeling groups for the 
demographic and administrative attributes we tested, such as rank, 
education, and years in service. However, this process was 
necessarily imprecise. Our modeling results may have been impacted 
by our discretionary decisions to include certain values in the groups 
we created for these variables. 
 

Data reliability. We conducted data reliability assessments on the 
datasets we received from the databases in our review. We examined the 
documentation officials provided to us on each database and conducted 
electronic tests on the data we received to check for completeness and 
accuracy. We also sent data reliability questionnaires to database 
managers about how the data are collected and their appropriate uses, 
and had discussions with database managers to discuss the reliability of 
the data in their databases. When we determined that particular fields 
were not sufficiently reliable, we excluded them from our analysis. For 
example, we did not use data in our analysis where a substantial number 
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of values were missing. We also checked to see that the values for 
variables were internally consistent and that results were not affected 
unduly by outlier values that might suggest miscoded values. For the 
purposes of our analysis, we found the variables we ultimately reported 
on to be sufficiently reliable. Furthermore, due to the sensitivity of the 
information analyzed in this report, we did not include information in 
instances where the number of servicemembers subjected to a particular 
military justice action was fewer than 20, to protect privacy. 

Literature review. To assess the extent to which disparities in the military 
justice system and the civilian justice system had been previously 
assessed, we conducted a literature review. To identify relevant 
publications about disparities in the military justice system and the civilian 
justice system, we performed a literature search of a number of 
bibliographic databases, including ProQuest Academic, ProQuest Dialog, 
Scopus, EBSCO, and HeinOnline. We also searched two think tank 
search engines: Policy File and the Think Tank Search (from the Harvard 
Kennedy School). We received the following types of publications: 
scholarly/peer reviewed material, dissertations, and association/think 
tank/nonprofit publications. To identify publications by DOD and the 
services related to the military justice system, we reviewed prior GAO 
reports and asked officials at the DOD Office of Diversity, Equity and 
Inclusion, and in the services’ respective diversity and inclusion offices to 
identify relevant publications. We concluded our searches in October 
2018. We also asked the service Judge Advocate General offices for 
publications relevant to disparities in military justice. We also identified 
publications in our own background information search. We reviewed 
those publications that assessed racial, ethnic, or gender disparities 
among servicemembers in the military justice system. While the civilian 
and military justice systems differ from each other, we selected a few 
nationwide studies examining disparities in the civilian justice system to 
summarize in the background section of our report, in order to enhance 
our understanding of the complexities of the issues, including how others 
have attempted to measure disparities. We did not assess the 
methodologies used in any of these studies or the reliability of the data 
cited in the studies; the studies related to the civilian justice system are 
discussed in our report to provide broader context for the discussion 
about racial and gender disparities in the military justice system. 

We conducted this performance audit from November 2017 to May 2019 
in accordance with generally accepted government auditing standards. 
Those standards require that we plan and perform an audit to obtain 
sufficient, appropriate evidence to provide a reasonable basis for our 
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findings and conclusions based on our audit objectives. We believe that 
the evidence obtained provides a reasonable basis for our findings and 
conclusions based on our audit objectives. 
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This appendix contains several figures that show the underlying data and 
analyses used throughout the report relating to investigations and military 
justice disciplinary actions from fiscal years 2013 through 2017. Our 
analyses of the services’ investigations, military justice, and personnel 
databases, as reflected in these tables, taken alone, do not establish the 
presence or absence of unlawful discrimination. We could not analyze 
Coast Guard general, special, and summary courts-martial due to the 
small number of cases adjudicated in the Coast Guard from fiscal years 
2013 through 2017. In addition, we could not analyze nonjudicial 
punishments in the Army, the Navy, and the Coast Guard because these 
services do not collect complete nonjudicial punishment information. The 
following figures and information are included in this appendix: 

• Figure 15: Rate and Likelihood of Recorded Investigations for Alleged 
Violations of the Uniform Code of Military Justice by Race and 
Gender, without Controlling for Any Other Attributes, Fiscal Years 
2013–20171 

• Figure 16: Rate and Likelihood of Trial in General and Special Courts-
Martial by Race and Gender, without Controlling for Any Other 
Attributes, Fiscal Years 2013–2017 

• Figure 17: Rate and Likelihood of Trial in General and Special Courts-
Martial Following a Recorded Investigation by Race and Gender, 
without Controlling for Any Other Attributes, Fiscal Years 2013–2017 

• Figure 18: Rate and Likelihood of Trial in General and Special Courts-
Martial without a Recorded Investigation by Race and Gender, without 
Controlling for Any Other Attributes, Fiscal Years 2013–2017 

• Figure 19: Rate and Likelihood of Trial in Summary Courts-Martial in 
the Air Force and the Marine Corps by Race and Gender, without 
Controlling for Any Other Attributes, Fiscal Years 2013–2017 

• Figure 20: Rate and Likelihood of Nonjudicial Punishments in the Air 
Force and the Marine Corps by Race and Gender, without Controlling 
for Any Other Attributes, Fiscal Years 2013–2017 

                                                                                                                     
1For purposes of this report, we use the term “likelihood” when discussing the odds ratios 
from the results of our regression analyses. Odds ratios that are statistically significant 
and greater than 1.00 or lower than 1.00 indicate that individuals with that characteristic 
are more likely or less likely, respectively, to be subject to a particular military justice 
action.  
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• Figure 21: Rate and Likelihood of Conviction in General and Special 
Courts-Martial by Race and Gender, without Controlling for Any Other 
Attributes, Fiscal Years 2013–2017 

• Figure 22: Rate and Likelihood of Dismissal or Discharge in General 
and Special Courts-Martial in Navy and Marine Corps by Race and 
Gender, without Controlling for Any Other Attributes, Fiscal Years 
2013–2017 

• Figure 23: Rate and Likelihood of More Severe Punishment in 
General and Special Courts-Martial in Army and Air Force by Race 
and Gender, without Controlling for Any Other Attributes, Fiscal Years 
2013–2017 

 
As shown in figure 15 below, our analysis of data contained in the military 
services’ military criminal investigations databases found that Black 
servicemembers were subjects of recorded investigations at a higher rate 
compared to their proportion of the overall service population in all of the 
military services.2 Hispanic servicemembers were the subjects of 
recorded investigations at a higher rate compared to their proportion of 
the overall service population in the Navy and the Air Force, at a lower 
rate in the Marine Corps, and at the same rate in the Army.3 Additionally, 
we found that males were the subjects of recorded investigations at 
higher rates than their share of the general service population in all of the 
military services. 

                                                                                                                     
2Our analysis focused on violations of the UCMJ that were recorded in databases used by 
service specific investigative entities known as military criminal investigative organizations 
(MCIO). MCIOs conduct criminal investigations in cases with a DOD nexus, such as if a 
crime occurred on a DOD installation, or the subject of the investigation is currently 
affiliated with DOD or was subject to the UCMJ at the time of the offense. Investigations 
are recorded in the MCIO databases when a servicemember is the subject of a criminal 
allegation made by another; for purposes of this report, we say the servicemember had a 
“recorded investigation” to describe these cases.  
3The degree to which a racial or gender group was determined to have a higher or lower 
rate was calculated through a comparison between the racial and gender compositions of 
those who were the subjects of recorded investigations and the racial and gender 
compositions of the military services’ total populations.  
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Figure 15: Rate and Likelihood of Recorded Investigations for Alleged Violations of the Uniform Code of Military Justice by 
Race and Gender, without Controlling for Any Other Attributes, Fiscal Years 2013–2017 

 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These bivariate regression analysis results 
demonstrate the degree to which a racial or gender group is more likely or less likely than all other 
groups to be the subject of an investigation recorded in the services’ military criminal investigative 
organizations databases for alleged violations of the Uniform Code of Military Justice. Odds ratios 
that are statistically significant (p-value < 0.05) and greater than 1.00 or lower than 1.00 indicate that 
individuals with that characteristic are more likely or less likely, respectively, to be the subject of a 
recorded investigation. Not statistically significant means that we could not conclude there was an 
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association between race and the likelihood of a recorded investigation. The Other race category 
includes individuals who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other 
Pacific Islander, and multiple races. Percentages in this figure may not sum to 100 percent due to 
rounding and/or exclusion of data for those with an unknown race. 
 

In addition, figure 15 above also shows the results of our bivariate 
analyses, which calculated the degree to which one racial or gender 
group was more likely or less likely than another racial or gender group to 
be the subject of recorded investigations.4 Our bivariate analyses found 
that Black and male servicemembers in all of the military services were 
statistically significantly more likely to be the subjects of recorded 
investigations for alleged UCMJ violations than servicemembers of all 
other races or females. Hispanic servicemembers were statistically 
significantly more likely in the Navy, the Air Force, and the Coast Guard, 
and were statistically significantly less likely in the Army to be the subjects 
of recorded investigations than servicemembers of all other races. 
Servicemembers in the Other race category were statistically significantly 
less likely than servicemembers of all other races to be the subjects of 
recorded investigations in the Army and the Marine Corps. Our bivariate 
analyses did not show any statistically significant differences for 
servicemembers in the Other race category in the Navy, the Air Force, or 
the Coast Guard, or Hispanic servicemembers in the Marine Corps.5 

 
As shown in figure 16 below, Black, Hispanic, and male servicemembers 
in all of the military services included in this analysis were represented at 
a higher rate than their proportions of the overall service population.6 
White and female servicemembers in all of the military services were 
represented at a lower rate than their proportions of the overall service 
population. Servicemembers in the Other race category were represented 
at a higher rate in the Navy, at a lower rate in the Army and the Air Force, 

                                                                                                                     
4We conducted bivariate logit analyses (which we refer to as bivariate analyses) to 
estimate the association between the attribute factors (or independent variables) and the 
outcome variables (the dependent variable) in a binary format. For additional explanation 
of how we conducted our bivariate analyses, see Appendix I. 
5Not identifying any statistically significant findings means that we could not conclude 
there was an association between race and the likelihood of an outcome, in this case, a 
recorded investigation.  
6The degree to which a racial or gender group was determined to have a higher or lower 
rate was calculated through a comparison between the racial and gender compositions of 
those tried in general and special courts-martial and the racial and gender compositions of 
the military services’ total populations.  
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and at the same rate in the Marine Corps compared to their proportion of 
the overall service population.7 We could not analyze Coast Guard cases 
due to the small number of general and special courts-martial adjudicated 
in the Coast Guard from fiscal years 2013 through 2017. 

Figure 16: Rate and Likelihood of Trial in General and Special Courts-Martial by Race and Gender, without Controlling for Any 
Other Attributes, Fiscal Years 2013–2017 

 
 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These bivariate regression analysis results 
demonstrate the degree to which a racial or gender group is more likely or less likely than all other 
groups to be tried in general and special courts-martial. Odds ratios that are statistically significant (p-
value < 0.05) and greater than 1.00 or lower than 1.00 indicate that individuals with that characteristic 
are more likely or less likely, respectively, to be tried in general and special courts-martial. Not 
statistically significant means that we could not conclude there was an association between race and 
the likelihood of trial in general and special courts-martial. The Other race category includes 

                                                                                                                     
7The Other race category includes individuals who identified as American Indian/Alaska 
Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races. 



 
Appendix II: Summary Statistics and Bivariate 
Results for Regression Analyses 
 
 
 
 

Page 96 GAO-19-344  Military Justice 

individuals who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific 
Islander, and multiple races. Percentages in this figure may not sum to 100 percent due to rounding 
and/or exclusion of data for those with an unknown race.  
 

The bivariate regression analysis results in figure 16 above calculate the 
degree to which one racial or gender group was more likely or less likely 
than servicemembers of all other races and genders to be tried in general 
and special courts-martial.8 We found that Black and male 
servicemembers in all of the military services were more likely to be tried 
in general and special courts-martial than servicemembers of all other 
races or females. Our bivariate analyses found that Hispanic 
servicemembers in the Army were more likely to be tried in general and 
special courts-martial than servicemembers of all other races. We found 
no statistically significant differences in the likelihood of Hispanic 
servicemembers to be tried in general and special courts-martial 
compared to servicemembers of all other races in the Navy, the Marine 
Corps, and the Air Force. White and female servicemembers in all of the 
military services were less likely to be tried in general and special courts-
martial than servicemembers of other races or males. Furthermore, 
servicemembers in the Other race category were more likely in the Navy 
and less likely in the Army to be tried in general and special courts-martial 
than servicemembers of other races. We found no statistically significant 
differences in the likelihood of servicemembers in the Other race category 
to be tried in general and special courts-martial in the Marine Corps and 
the Air Force compared to servicemembers of other races. 

 
As shown in figure 17 below, for trials in general and special courts-
martial that followed a recorded investigation, Black servicemembers 
were represented at a lower rate in the Army, the Navy, and the Marine 
Corps, and at the same rate in the Air Force compared to their 
proportions of the service population that had recorded investigations.9 
Hispanic servicemembers in trials of general and special courts-martial 

                                                                                                                     
8We conducted bivariate logit analyses (which we refer to as bivariate analyses) to 
estimate the association between the attribute factors (or independent variables) and the 
outcome variables (the dependent variable) in a binary format. For additional explanation 
of how we conducted our bivariate analyses, see Appendix I. 
9The degree to which a racial or gender group was determined to have a higher or lower 
rate was calculated through a comparison between the racial and gender compositions of 
those tried in general and special courts-martial following a recorded investigation and the 
racial and gender compositions of the populations with recorded investigations in the 
military services.  
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following a recorded investigation were represented at a higher rate than 
their proportion of the overall service population that had recorded 
investigations in the Army and the Marine Corps, and at the same rate in 
the Navy and the Air Force. White servicemembers were represented at a 
lower rate in the Army, the Navy, and the Marine Corps, and at the same 
rate in the Air Force compared to their proportions of the service 
population with recorded investigations. Servicemembers in the Other 
race category were represented at a higher rate in the Army, the Navy, 
and the Marine Corps, and at the same rate in the Air Force compared to 
their proportions of the overall service population with recorded 
investigations.10 We could not analyze Coast Guard cases due to the 
small number of general and special courts-martial adjudicated in the 
Coast Guard from fiscal years 2013 through 2017. 

Male servicemembers with trials in general and special courts-martial that 
followed a recorded investigation were represented at a higher rate in all 
of the military services compared to their proportions of the service 
population that had recorded investigations. Females were represented at 
a lower rate in all of the military services compared to their proportions of 
the service population that had recorded investigations. 

                                                                                                                     
10The Other race category includes individuals who identified as American Indian/Alaska 
Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races. 
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Figure 17: Rate and Likelihood of Trial in General and Special Courts-Martial Following a Recorded Investigation by Race and 
Gender, without Controlling for Any Other Attributes, Fiscal Years 2013–2017 

 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These bivariate regression analysis results 
demonstrate the degree to which a racial or gender group is more likely or less likely than all other 
groups to be tried in general and special courts-martial following an investigation recorded in the 
services’ military criminal investigative organizations databases. Odds ratios that are statistically 
significant (p-value < 0.05) and greater than 1.00 or lower than 1.00 indicate that individuals with that 
characteristic are more likely or less likely, respectively, to be tried in general and special courts-
martial following a recorded investigation. Not statistically significant means that we could not 
conclude there was an association between race and the likelihood of trial in general and special 
courts-martial following a recorded investigation. The Other race category includes individuals who 
identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and 
multiple races. Percentages in this figure may not sum to 100 percent due to rounding and/or 
exclusion of data for those with an unknown race. 
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As shown in figure 17 above, our bivariate regression analyses showed 
that, in the Army, White servicemembers were statistically significantly 
less likely to be tried in general and special courts-martial following a 
recorded investigation than servicemembers of all other races, whereas 
Hispanic servicemembers were statistically significantly more likely to be 
tried following a recorded investigation.11 In the Navy, servicemembers in 
the Other race category were statistically significantly more likely to be 
tried in general and special courts-martial following a recorded 
investigation than servicemembers of all other races. Males were more 
likely, and females were less likely, to be tried in general and special 
courts-martial following a recorded investigation in the Army and the Air 
Force. The remaining odds ratios shown in figure 17 above were not 
statistically significant.12 

 
We identified racial and gender disparities in the rate and likelihood of trial 
in general and special courts-martial in cases without a recorded 
investigation in all of the military services. Specifically, as shown in figure 
18 below, for trials in general and special courts-martial without a 
recorded investigation, Black and male servicemembers in all of the 
military services were represented at a higher rate than their proportion of 
the service population that did not have a recorded investigation.13 
Hispanic servicemembers were represented at a higher rate in the Army 
and the Marine Corps, and at the same rate in the Navy and the Air Force 
compared to their proportions of the service population that did not have a 
recorded investigation. Servicemembers in the Other race category were 
represented at a lower rate in the Marine Corps and the Air Force, and at 
the same rate in the Army and the Navy compared to their proportion of 

                                                                                                                     
11We conducted bivariate logit analyses (which we refer to as bivariate analyses) to 
estimate the association between the attribute factors (or independent variables) and the 
outcome variables (the dependent variable) in a binary format. For additional explanation 
of how we conducted our bivariate analyses, see Appendix I. 
12Not identifying any statistically significant differences means that we could not conclude 
there was an association between race and the likelihood of an outcome, in this case, trial 
in general and special courts-martial without a recorded investigation.  
13The degree to which a racial or gender group was determined to have a higher or lower 
rate was calculated through a comparison between the racial and gender compositions of 
those tried in general and special courts-martial without a recorded investigation and the 
racial and gender compositions of the overall population without recorded investigations in 
the military services.  
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the overall service population that did not have a recorded investigation.14 
White and female servicemembers in all of the military services were 
represented at a lower rate than their proportions of the overall service 
population without a recorded investigation. We could not analyze Coast 
Guard cases due to the small number of general and special courts-
martial adjudicated in the Coast Guard from fiscal years 2013 through 
2017. 

Figure 18: Rate and Likelihood of Trial in General and Special Courts-Martial without a Recorded Investigation by Race and 
Gender, without Controlling for Any Other Attributes, Fiscal Years 2013–2017 

 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These bivariate regression analysis results 
demonstrate the degree to which a racial or gender group is more likely or less likely than all other 

                                                                                                                     
14The Other race category includes individuals who identified as American Indian/Alaska 
Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races. 
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groups to be tried in general and special courts-martial without an investigation recorded in the 
services’ military criminal investigative organizations databases. Odds ratios that are statistically 
significant (p-value < 0.05) and greater than 1.00 or lower than 1.00 indicate that individuals with that 
characteristic are more likely or less likely, respectively, to be tried in general and special courts-
martial without a recorded investigation. Not statistically significant means that we could not conclude 
there was an association between race and the likelihood of trial in general and special courts-martial 
without a recorded investigation. The Other race category includes individuals who identified as 
American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races. 
Percentages in this figure may not sum to 100 percent due to rounding and/or exclusion of data for 
those with an unknown race. 

 

The bivariate regression analysis results in figure 18 above calculate the 
degree to which one racial or gender group was more likely or less likely 
than servicemembers of all other races and genders to be tried in general 
and special courts-martial without a recorded investigation.15 We found 
that Black and male servicemembers in all of the military services were 
more likely to be tried at special and general courts-martial that were not 
preceded by a recorded investigation than servicemembers of all other 
races or females. White and female servicemembers in all of the military 
services were less likely to be tried at special and general courts-martial 
that were not preceded by a recorded investigation than servicemembers 
of all other races and males. We found no statistically significant 
differences in the likelihood of Hispanic servicemembers or 
servicemembers in the Other race category in any of the military services 
being tried in general and special courts-martial without a recorded 
investigation compared to servicemembers of all other races. 

 
We identified racial and gender disparities in the rate and likelihood of trial 
in summary courts-martial in the Air Force and the Marine Corps. 
Specifically, as shown in figure 19 below, Black and male 
servicemembers were tried in summary courts-martial for UCMJ 
violations at higher rates than their share of the overall service population 
in the Air Force and the Marine Corps.16 White and Hispanic 
servicemembers were tried in summary courts-martial at lower rates than 

                                                                                                                     
15We conducted bivariate logit analyses (which we refer to as bivariate analyses) to 
estimate the association between the attribute factors (or independent variables) and the 
outcome variables (the dependent variable) in a binary format. For additional explanation 
of how we conducted our bivariate analyses, see Appendix I. 
16The degree to which a racial, ethnic, or gender group was determined to have a higher 
or lower rate was calculated through a comparison between the racial, ethnic, and gender 
compositions of those tried in summary courts-martial and the racial, ethnic, and gender 
compositions of the military services’ total populations.  
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their share of the overall service population in both services. 
Servicemembers that were included in the Other race category were tried 
at higher rates in the Air Force, and at lower rates in the Marine Corps.17 
We could not determine whether there were any racial or gender 
disparities for summary courts-martial in the Army and the Navy because 
these services did not collect complete summary court-martial data—
information about all summary court-martial cases, to include 
demographic information about the subject—in their investigative, military 
justice, or personnel databases, as discussed above in the report. We 
could not analyze Coast Guard cases due to the small number of 
summary courts-martial adjudicated in the Coast Guard from fiscal years 
2013 through 2017. 

Figure 19: Rate and Likelihood of Trial in Summary Courts-Martial in the Air Force and the Marine Corps by Race and Gender, 
without Controlling for Any Other Attributes, Fiscal Years 2013–2017 

 
 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These bivariate regression analysis results 
demonstrate the degree to which a racial or gender group is more likely or less likely than all other 
groups to be tried in summary courts-martial. Odds ratios that are statistically significant (p-value < 
0.05) and greater than 1.00 or lower than 1.00 indicate that individuals with that characteristic are 
more likely or less likely, respectively, to be tried in summary courts-martial. Not statistically 
significant means that we could not conclude there was an association between race and the 
likelihood of trial in summary courts-martial. The Other race category includes individuals who 
identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and 
multiple races. Percentages in this figure may not sum to 100 percent due to rounding, exclusion of 
data for those with an unknown race, and/or to ensure protection of sensitive statistical information. 

                                                                                                                     
17The Other race category includes servicemembers that identify as American 
Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races. 
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The bivariate regression analysis results in figure 19 above calculate the 
degree to which one racial or gender group was more likely or less likely 
than servicemembers of all other races and genders to be tried in 
summary courts-martial.18 We found that Black servicemembers in the 
Marine Corps and the Air Force were more likely to be tried in summary 
courts-martial than servicemembers of all other races. We also found that 
male servicemembers were more likely than their female counterparts to 
be tried in summary courts-martial in the Marine Corps and the Air Force. 
We observed no statistically significant differences in summary court-
martial rates for servicemembers in the Other race category in either the 
Marine Corps or the Air Force, or for Hispanic servicemembers in the 
Marine Corps.19 

 
As shown in figure 20 below, we found that Black and male 
servicemembers were subject to nonjudicial punishment for UCMJ 
violations at a higher rate than their share of the overall service 
population in the Marine Corps and the Air Force. White servicemembers 
were subject to nonjudicial punishments at lower rates than their share of 
the overall service population in both services, and Hispanic 
servicemembers were subject to nonjudicial punishments in a proportion 
equal to their share of the general service population in both services. 
Servicemembers that were included in the Other race category were 
subject to nonjudicial punishment at lower rates than their share of the 
overall service population in the Marine Corps and the Air Force.20 We 
could not analyze nonjudicial punishments in the Army, the Navy, and the 
Coast Guard because these services do not collect complete nonjudicial 
punishment information. 

                                                                                                                     
18We conducted bivariate logit analyses (which we refer to as bivariate analyses) to 
estimate the association between the attribute factors (or independent variables) and the 
outcome variables (the dependent variable) in a binary format. For additional explanation 
of how we conducted our bivariate analyses, see Appendix I. 
19The Other race category includes servicemembers who identify as American 
Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races. 
Statistical insignificance indicates that we could not conclude there was an association 
between race and the likelihood of an outcome, in this case, trial in summary courts-
martial. 
20The Other race category includes servicemembers that identify as American 
Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races. 
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Figure 20: Rate and Likelihood of Nonjudicial Punishments in the Air Force and the Marine Corps by Race and Gender, 
without Controlling for Any Other Attributes, Fiscal Years 2013–2017 

 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These bivariate regression analysis results 
demonstrate the degree to which a racial or gender group is more likely or less likely than all other 
groups to be subject to nonjudicial punishments. Odds ratios that are statistically significant (p-value < 
0.05) and greater than 1.00 or lower than 1.00 indicate that individuals with that characteristic are 
more likely or less likely, respectively, to be subject to nonjudicial punishment. Not statistically 
significant means that we could not conclude there was an association between race and the 
likelihood of nonjudicial punishment. The Other race category includes individuals who identified as 
American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races. 
Percentages in this figure may not sum to 100 percent due to rounding and/or exclusion of data for 
those with an unknown race. 

 

The bivariate regression analyses in figure 20 above calculate the degree 
to which one racial or gender group was more likely or less likely than 
another racial or gender group to be subject to nonjudicial punishment.21 
We found that Black and male servicemembers were more likely than 
servicemembers of all other races or female servicemembers to receive 
nonjudicial punishments in the Marine Corps and the Air Force. We also 
found that Hispanic servicemembers in the Air Force were less likely to 
be subject to nonjudicial punishment, but we observed no statistically 
significant difference for Hispanic servicemembers in the Marine Corps. 
Servicemembers in the Other race category were less likely to be subject 

                                                                                                                     
21We conducted bivariate logit analyses (which we refer to as bivariate analyses) to 
estimate the association between the attribute factors (or independent variables) and the 
outcome variables (the dependent variable) in a binary format. For additional explanation 
of how we conducted our bivariate analyses, see Appendix I. 
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to nonjudicial punishment than servicemembers of all other races in the 
Marine Corps and the Air Force.22 

 
As shown in figure 21 below, we found that Black servicemembers were 
convicted in general and special courts-martial at a lower rate in the Army 
and the Air Force, and at an equal rate in the Navy and the Marine Corps 
compared to their proportion of the overall general and special courts-
martial population.23 In the Army, the Navy, and the Marine Corps, 
Hispanic servicemembers were convicted in general and special courts-
martial at an equal rate compared to their proportion of the overall general 
and special courts-martial population. Compared to their proportion of the 
overall general and special courts-martial population, Hispanic 
servicemembers were convicted at a lower rate in the Air Force. We could 
not analyze Coast Guard cases due to the small number of general and 
special courts-martial adjudicated in the Coast Guard from fiscal years 
2013 through 2017. 

                                                                                                                     
22The Other race category includes servicemembers that identify as American 
Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races. 
23The degree to which a racial or gender group was determined to have a higher or lower 
rate was calculated through a comparison between the racial and gender compositions of 
those convicted in general and special courts-martial and the racial and gender 
compositions of the service population that were tried in general and special courts-
martial.  
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Figure 21: Rate and Likelihood of Conviction in General and Special Courts-Martial by Race and Gender, without Controlling 
for Any Other Attributes, Fiscal Years 2013–2017 

 
 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These bivariate regression analysis results 
demonstrate the degree to which a racial or gender group is more likely or less likely to be convicted 
in general and special courts-martial compared to all other racial or gender groups. Odds ratios that 
are statistically significant (p-value < 0.05) and greater than 1.00 or lower than 1.00 indicate that 
individuals with that characteristic are more likely or less likely, respectively, to be convicted in 
general and special courts-martial. Not statistically significant means that we could not conclude there 
was an association between race and the likelihood of conviction in general and special courts-
martial. The Other race category includes individuals who identified as American Indian/Alaska 
Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races. Percentages in this figure 
may not sum to 100 percent due to rounding and/or exclusion of data for those with an unknown race.  
 

As shown in figure 21 above, bivariate regression analyses found that, in 
the Army, White servicemembers were statistically significantly more 
likely to be convicted, whereas Black servicemembers were statistically 
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significantly less likely to be convicted in general and special courts-
martial compared to all other servicemembers.24 White servicemembers 
in the Air Force were also statistically significantly more likely to be 
convicted in general and special courts-martial compared to all other 
servicemembers. In the Marine Corps, we found that males were more 
likely to be convicted than females, whereas in the Air Force, males were 
less likely to be convicted than females. The remaining odds ratios shown 
in figure 21 above were not statistically significant.25 

 
As shown in figures 22 and 23 below, we found that Black 
servicemembers received a more severe punishment at a lower rate 
compared to their share of the convicted service population in the Army, 
the Navy, and the Air Force.26 We also found that Hispanic 
servicemembers received a more severe punishment at a lower rate 
compared to their share of the convicted service population in the Air 
Force, but at a higher rate in the Marine Corps. We found that male 
servicemembers in the Marine Corps and the Air Force received a more 
severe punishment at a higher rate, and at the same rate in the Army and 
the Navy, compared to their share of the convicted service population. 
Females received a more severe punishment at a lower rate in the Air 
Force and the Marine Corps, and at the same rate in the Army and the 
Navy, compared to their share of the convicted service population. We 
could not analyze Coast Guard cases due to the small number of general 
and special courts-martial adjudicated in the Coast Guard from fiscal 
years 2013 through 2017. 

                                                                                                                     
24We conducted bivariate logit analyses (which we refer to as bivariate analyses) to 
estimate the association between the attribute factors (or independent variables) and the 
outcome variables (the dependent variable) in a binary format. For additional explanation 
of how we conducted our bivariate analyses, see Appendix I. 
25Not identifying any statistically significant findings means that we could not conclude 
there was an association between race or gender and the likelihood of an outcome, in this 
case, conviction in general and special courts-martial.  
26We measured the severity of punishments in two groups for the Navy and the Marine 
Corps, and in three groups for the Air Force and the Army, which are defined in Appendix 
I. We did not create a third punishment group for confinement without dismissal or 
discharge for the Navy and the Marine Corps because of the small number of cases with 
confinement that did not also include some sort of discharge. Based on discussions with 
service officials, we determined that a sentence resulting in a dismissal or discharge was 
the most severe punishment outcome.  
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Figure 22: Rate and Likelihood of Dismissal or Discharge in General and Special Courts-Martial in Navy and Marine Corps by 
Race and Gender, without Controlling for Any Other Attributes, Fiscal Years 2013–2017 
 

 
 

Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These bivariate regression analysis results 
demonstrate the degree to which a racial or gender group is more likely or less likely to be dismissed 
or discharged after conviction in general and special courts-martial compared to all other racial or 
gender groups. Odds ratios that are statistically significant (p-value < 0.05) and greater than 1.00 or 
lower than 1.00 indicate that individuals with that characteristic are more likely or less likely, 
respectively, to be dismissed or discharged after conviction in general and special courts-martial. Not 
statistically significant means that we could not conclude there was an association between race and 
the likelihood of dismissal or discharge after conviction in general and special courts-martial. The 
Other race category includes individuals who identified as American Indian/Alaska Native, Asian, 
Native Hawaiian/Other Pacific Islander, and multiple races. Percentages in this figure may not sum to 
100 percent due to rounding, exclusion of data for those with an unknown race, and/or to ensure 
protection of sensitive statistical information. 
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Figure 23: Rate and Likelihood of More Severe Punishment in General and Special Courts-Martial in Army and Air Force by 
Race and Gender, without Controlling for Any Other Attributes, Fiscal Years 2013–2017 

 
 

Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These regression analysis results 
demonstrate the degree to which a racial or gender group is more likely or less likely to receive a 
more severe punishment after conviction in general and special courts-martial compared to all other 
racial or gender groups. Because the punishment groups for the Army and the Air Force consisted of 
3 outcome categories, we used an ordered logit regression model to analyze punishment severity in 
the Army and the Air Force. Odds ratios that are statistically significant (p-value < 0.05) and greater 
than 1.00 or lower than 1.00 indicate that individuals with that characteristic are more likely or less 
likely, respectively, to receive a more severe punishment. Not statistically significant means that we 
could not conclude there was an association between race and the likelihood of a more severe 
punishment. Punishment severity in the Air Force, ordered from most to least severe, was (3) any 
type of dismissal or discharge (regardless of any confinement); (2) confinement without dismissal or 
discharge, and (1) all other possible sentencing options. In the Army, it was (3) any type of dismissal 
or discharge or confinement of more than 2 years, (2) confinement of less than 2 years without 
dismissal or discharge, and (1) all other possible sentencing options. The Other race category 
includes individuals who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other 
Pacific Islander, and multiple races. Percentages in this figure may not sum to 100 percent due to 
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rounding, exclusion of data for those with an unknown race, and/or to ensure protection of sensitive 
statistical information. 

 

The bivariate regression analyses in Figures 22 and 23 above calculated 
the degree to which one racial or gender group was more likely or less 
likely than another racial or gender group to be dismissed or discharged 
after a conviction in general and special courts-martial.27 In the Navy, we 
found that Black servicemembers were statistically significantly less likely 
to be dismissed or discharged after conviction in general and special 
courts-martial compared to all other servicemembers. We found no 
statistically significant differences regarding minority servicemembers 
being more likely or less likely to be dismissed or discharged after 
conviction in general and special courts-martial in the Marine Corps, or to 
receive a more severe punishment in the Army or the Air Force.28 We 
found that males in the Marine Corps and the Air Force were more likely 
to be dismissed or discharged or receive a more severe punishment after 
conviction than females, but we did not find any statistically significant 
differences regarding male servicemembers in the Army or the Navy. 

                                                                                                                     
27We conducted bivariate logit analyses (which we refer to as bivariate analyses) to 
estimate the association between the attribute factors (or independent variables) and the 
outcome variables (the dependent variable) in a binary format. For additional explanation 
of how we conducted our bivariate analyses, see Appendix I. 
28Not identifying any statistically significant findings means that we could not conclude 
there was an association between race or gender and the likelihood of an outcome, in this 
case, punishment severity.  
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This appendix contains several figures that show the underlying data 
related to drug and sexual assault offenses from fiscal years 2013 
through 2017 for the Army, the Navy, the Marine Corps, and the Air 
Force.1 Across most military services, Black, Hispanic, and male 
servicemembers were the subjects of recorded investigations and tried in 
general and special courts-martial at higher rates than their shares of the 
overall service population for drug offenses, sexual assault offenses, and 
all other offenses.2 We found that the likelihood of conviction varied 
among the services for these two offenses.3 We analyzed these two 
specific Uniform Code of Military Justice (UCMJ) offenses separately from 
all other offenses because service officials told us that an investigation 
into these offenses may frequently be mandatory, and thus could 
potentially mitigate the risk of bias.4 We analyzed data for these offenses 
for recorded investigations, trials in general and special courts-martial, 
and convictions from fiscal years 2013 through 2017 to assess the extent 
to which racial and gender disparities may exist.5 Our analyses of the 
                                                                                                                     
1We could not analyze Coast Guard cases due to the small number of general and special 
courts-martial adjudicated in the Coast Guard from fiscal years 2013 through 2017.  
2The drug offenses we analyzed were charges under UCMJ Article 112a, wrongful use, 
possession, or distribution of a controlled substance. In addition, the sexual assault 
offenses we analyzed were any charges under UCMJ Article 120, which includes rape and 
sexual assault generally, rape and sexual assault of a child, and other sexual misconduct. 
3For purposes of this report, we use the term “likelihood” when discussing the odds ratios 
from the results of our regression analyses. Odds ratios that are statistically significant 
and greater than 1.00 or lower than 1.00 indicate that individuals with that characteristic 
are more likely or less likely, respectively, to be subject to a particular military justice 
action.  
4Service officials stated that some drug (Article 112a) offenses are initiated as a result of 
random urinalysis tests, and in those cases a positive result will trigger an investigation 
regardless of the servicemember’s race, ethnicity, or gender. According to Department of 
Defense Instruction 5505.18, all allegations of adult sexual assault are immediately 
reported to the appropriate military criminal investigative organization (MCIO), and that 
MCIO will initiate a criminal investigation into that allegation if the offense occurred within 
its jurisdiction.  
5We were unable to present an analysis of UCMJ offenses tried in summary courts-martial 
due to data limitations. The Air Force was the only service that maintained offense data for 
summary courts-martial for fiscal years 2013 through 2017. The data for summary courts-
martial in the Marine Corps personnel database did not include information about the 
offense type. See Appendix VII for our analysis of the Air Force summary courts-martial 
offense data. Furthermore, all analyses presented in this section examine the number of 
instances in which an offense was investigated or tried in general and special courts-
martial. Multiple offenses may be involved in an investigation or court-martial of a 
servicemember; if a case involved both a drug offense and a sexual assault offense, it 
was counted in both groups for purposes of this analysis. See Appendixes II through VI for 
the demographic breakdowns of each of those offenses in each of the military services.  
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services’ investigation, military justice, and personnel databases, as 
reflected in these figures, taken alone, do not establish the presence or 
absence of unlawful discrimination. 

The following figures and information are included in this appendix: 

• Figure 24: Recorded Investigation Rates for Drug Offenses, Sexual 
Assault Offenses, and All Other Offenses by Race and Gender, Fiscal 
Years 2013–2017 

• Figure 25: General and Special Courts-Martial Trial Rates for Drug 
Offenses, Sexual Assault Offenses, and All Other Offenses by Race 
and Gender, Fiscal Years 2013–2017 

• Figure 26: Likelihood that Charges of Drug Offenses and Sexual 
Assault Offenses Resulted in Convictions in General and Special 
Courts-Martial, After Controlling for Race, Gender, Rank, and 
Education, Fiscal Years 2013–2017 

 

 
We identified racial and gender differences in recorded investigation rates 
for drug offenses, sexual assault offenses, and all other offenses 
compared with the total service populations.6 Our analysis focused on 
alleged UCMJ violations for these offenses that were recorded in the 
Military Criminal Investigative Organization (MCIO) investigations 
databases. Other investigations conducted within the military, such as 
command investigations, were not considered in this analysis. For 
example, as shown in figure 24 below, Black servicemembers were the 
subjects of recorded investigations for drug offenses, sexual assault 
offenses, and all other offenses at a higher rate than their share of the 
overall service population across all military services.7 Hispanic 
                                                                                                                     
6Investigations are recorded in the MCIO databases when a servicemember is the subject 
of a criminal allegation made by another; for purposes of this report, we say the 
servicemember had a “recorded investigation” to describe these cases. The remaining 
general and special courts-martial cases would have been investigated by other sources, 
such as local civilian law enforcement, command investigations, or in the case of the Air 
Force, their military law enforcement security forces, and thus would not be recorded in 
the MCIO databases. For additional explanation of the databases we used to analyze 
investigations, please see Appendix I. 
7The degree to which a racial or gender group was determined to have a higher or lower 
rate was calculated through a comparison between the racial and gender compositions of 
those investigated for drug or sexual assault offenses and the racial and gender 
compositions of the military services’ total populations.  
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servicemembers were the subjects of recorded investigations for drug 
offenses, sexual assault offenses, and all other offenses at a higher rate 
than their share of the overall service population in the Air Force, but 
were the subjects of recorded investigations for drug offenses at a lower 
rate than their share of the overall service population in both the Army 
and the Marine Corps. Male servicemembers were the subjects of 
recorded investigations for drug offenses and sexual assault offenses at a 
higher rate than their share of the overall service population across all of 
the military services. 

Figure 24: Recorded Investigation Rates for Drug Offenses, Sexual Assault Offenses, and All Other Offenses by Race and 
Gender, Fiscal Years 2013–2017 

 
 

Note: These analyses, taken alone, should not be used to make conclusions about the presence or 
absence of unlawful discrimination. The degree to which the representation of a racial or gender 
group is determined to be higher or lower in the population subject to an investigation recorded in the 



 
Appendix III: Analysis of Drug Offenses, 
Sexual Assault Offenses, and All Other 
Offenses 
 
 
 
 

Page 114 GAO-19-344  Military Justice 

military services’ military criminal investigative organizations databases is calculated by subtracting 
the group’s percentage of the military service’s total population from the percentage that group 
represents within the population that was the subject of a recorded investigated. The Other race 
category includes individuals who identified as American Indian/Alaska Native, Asian, Native 
Hawaiian/Other Pacific Islander, and multiple races. Percentages in this figure may not sum to 100 
percent due to rounding and/or exclusion of data for those with an unknown race. 

 

 
We found that White servicemembers were tried for drug offenses, sexual 
assault offenses, and all other offenses in general and special courts-
martial at lower rates than their share of the overall service population 
across all of the military services. Black servicemembers were tried for 
drug offenses, sexual assault offenses, and all other offenses in general 
and special courts-martial at a higher rate than their share of the overall 
service population in all of the military services. Hispanic servicemembers 
were tried for drug offenses in general and special courts-martial at a 
lower rate in the Navy and the Marine Corps, and at a higher rate in the 
Air Force, compared to their share of the overall service population. 
Hispanic servicemembers were tried for sexual assault offenses at a 
higher rate than their proportion of the overall service population in all of 
the military services. Female servicemembers were tried for drug 
offenses, sexual assault offenses, and all other offenses in general and 
special courts-martial at lower rates than their share of the general 
service population in the Army, the Navy, and the Air Force, and were 
tried for sexual assault offenses and all other offenses at lower rates than 
their share of the overall service population in the Marine Corps. Figure 
25 below shows the gender and racial composition of general and special 
court-martial trials for drug offenses, sexual assault offenses, and all 
other offenses. We could not analyze Coast Guard cases due to the small 
number of general and special courts-martial adjudicated in the Coast 
Guard from fiscal years 2013 through 2017. 
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Offenses 
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Figure 25: General and Special Courts-Martial Trial Rates for Drug Offenses, Sexual Assault Offenses, and All Other Offenses 
by Race and Gender, Fiscal Years 2013–2017 

 
Note: These analyses, taken alone, should not be used to make conclusions about the presence or 
absence of unlawful discrimination. The degree to which the representation of a racial or gender 
group is determined to be higher or lower in the population tried in special or general courts-martial is 
calculated by subtracting the group’s percentage of the military service’s total population from the 
percentage that group represents within the population tried. The Other race category includes 
individuals who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific 
Islander, and multiple races. Percentages in this figure may not add up to 100 percent due to 
rounding, exclusion of data for those with an unknown race, and/or to protect privacy. 

 

 
We conducted multivariate regression analyses to calculate the degree to 
which servicemembers charged with drug offenses and sexual assault 
offenses were more likely or less likely than a composite variable 
comprised of all other offenses to be convicted in general and special 
courts-martial, while controlling for other attributes, such as race, gender, 
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education, and rank.8 As shown in figure 26 below, we did not identify any 
statistically significant difference in conviction rates for drug offenses 
compared to all other offenses in the Army, the Navy, the Marine Corps, 
and the Air Force. Sexual assault offenses were less likely to result in a 
conviction in the Army, the Navy, and the Air Force, and there was no 
statistically significant difference for the Marine Corps. We could not 
analyze Coast Guard cases due to the small number of general and 
special courts-martial adjudicated in the Coast Guard from fiscal years 
2013 through 2017. 

Figure 26: Likelihood that Charges of Drug Offenses and Sexual Assault Offenses 
Resulted in Convictions in General and Special Courts-Martial, After Controlling for 
Race, Gender, Rank, and Education, Fiscal Years 2013–2017 

 
 
Note: The information presented in this figure, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These partial multivariate regression 
analysis results demonstrate the degree to which a servicemember was more likely or less likely than 
                                                                                                                     
8A multivariate regression analysis examines several variables simultaneously to estimate 
whether each of these variables are more likely or less likely to be associated with a 
certain outcome. See Appendix I for a more detailed explanation of how we conducted our 
multivariate regression analysis, and a full explanation of the attributes we used in each 
service model. In addition, see Appendixes IV through VIII for the demographic 
breakdowns of the modeled attributes in each of the military services. 
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the reference category to be convicted in general and special courts-martial after being charged with 
drug offenses or sexual assault offenses after controlling for race, gender, rank, and education. We 
also controlled for years of service among the lower enlisted ranks (E1-E4) in the Air Force. In the 
Army, we could not control for education, but we were able to control for age. We made all offense 
comparisons to a composite variable that contains all other offenses. Odds ratios that are statistically 
significant (p-value < 0.05) and greater than 1.00 or lower than 1.00 indicate that individuals with that 
characteristic are more likely or less likely, respectively, to be convicted. Not statistically significant 
means that we could not conclude there was an association between race and the likelihood of a 
recorded investigation. 
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This appendix contains several tables that show the underlying data and 
analyses used throughout this report relating to Army personnel and 
military justice disciplinary actions from fiscal years 2013 through 2017. 
We did not include populations that contained fewer than 20 
servicemembers in the total populations presented in these tables to 
ensure the protection of sensitive information. As a result, the total 
populations presented in this appendix may vary among the different 
tables and may vary from the total populations presented in the body of 
the report. Our analyses of the Army’s investigations, military justice, and 
personnel databases, as reflected in these tables, taken alone, do not 
establish the presence or absence of unlawful discrimination. 

The following tables and information are included in this appendix: 

• Table 10: Total Population of the Army by Race, Fiscal Years 2013–
2017 

• Table 11: Summary Statistics by Race for Army Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 12: Summary Statistics by Gender for Army Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 13: Summary Statistics by Rank for Army Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 14: Summary Statistics by Age for Army Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 15: Offenses Investigated and Tried in General and Special 
Courts-Martial by Race for Army Military Justice Actions, Fiscal Years 
2013–2017 

• Table 16: Offenses Investigated and Tried in General and Special 
Courts-Martial by Gender for Army Military Justice Actions, Fiscal 
Years 2013–2017 

• Table 17: Odds Ratios for Army Multivariate Regression Analyses 
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Table 10: Total Population of the Army by Race, Fiscal Years 2013–2017 

 Population 
Race Number Percent 
American Indian or Alaskan Native 7,873 1 
Asian or Pacific Islander 47,644 5 
Black 183,379 21 
Hispanic 117,413 13 
Other 8,434 1 
White 521,820 59 
Total population 886,563 100% 

Source: GAO analysis of Army personnel data. | GAO-19-344 
 
Note: The total populations presented in this table represent the number of unique active-duty 
servicemembers who served during fiscal years 2013 through 2017. 

 

Table 11: Summary Statistics by Race for Army Military Justice Actions, Fiscal Years 2013–2017 

 Population White Black Hispanic Other 
 N N % N % N % N % 
Total population 886,563  521,820 59% 183,379 21% 117,413 13%  63,951 7% 
Recorded investigations  50,547 24,819 49% 16,648 33% 6,547 13% 2,533 5% 
General and special 
courts-martial 

3,129 1,488 48% 972 31% 473 15% 196 6% 

General and special 
courts-martial with a 
recorded investigation  

2,107 988 47% 668 32% 327 16% 124 6% 

General and special 
courts-martial without a 
recorded investigation  

1,022 500 49% 304 30% 146 14% 72 7% 

Acquittals (general and 
special courts-martial) 

383 159 42% 136 36% 56 15% 32 8% 

Convictions (general and 
special courts-martial)  

2,746 1,329 48% 836 30% 417 15% 164 6% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Army investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The Other race group includes individuals 
who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and 
multiple races. The total populations presented in this table represent the number of unique active-
duty servicemembers during fiscal years 2013 through 2017. The term “recorded investigation” refers 
to an investigation where a servicemember was the subject of a criminal investigation that was 
recorded in the Army’s military criminal investigative organization’s database. Percentages in this 
table may not add up to 100 due to rounding. 
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Table 12: Summary Statistics by Gender for Army Military Justice Actions, Fiscal Years 2013–2017 

 Population                        Male                       Female 
 N N % N % 
Total population 866,563 755,862 85% 130,701 15% 
Recorded investigations 50,547 46,092 91% 4,455 9% 
General and special courts-martial 3,129 3,028 97% 101 3% 
General and special courts-martial 
with a recorded investigation  

2,107 2,059 98% 48 2% 

General and special courts-martial 
without a recorded investigation  

1,022 969 95% 53 5% 

Convictions (general and special 
courts-martial) 

2,746 2,652 97% 94 3% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Army investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The total populations presented in this 
table represent the number of unique active-duty servicemembers during fiscal years 2013 through 
2017. The term “recorded investigation” refers to an investigation where a servicemember was the 
subject of a criminal investigation that was recorded in the Army’s military criminal investigative 
organization’s database.  
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Table 13: Summary Statistics by Rank for Army Military Justice Actions, Fiscal Years 2013–2017 

 Population Rank E1-E4 Rank E5-E9 Officers 
 N N % N % N % 
Total population 866,563  507,498 57% 251,488 28% 127,577 14% 
Recorded 
investigations 

50,547 35,669 71% 12,952 26% 1,926 4% 

General and special 
courts-martial 

3,129 1,777 57% 1,172 37% 180 6% 

General and special 
courts-martial with a 
recorded 
investigation  

2,107 1,203 57% 776 37% 128 6% 

General and special 
courts-martial without 
a recorded 
investigation  

1,022 574 56% 396 39% 52 5% 

Acquittals (general 
and special courts-
martial) 

383 177 46% 174 45% 32 8% 

Convictions (general 
and special courts-
martial)  

2,746 1,600 58% 998 36% 148 5% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Army investigations, military justice, and personnel data. | GAO-19-344 

 
Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The total populations presented in this 
table represent the number of unique active-duty servicemembers during fiscal years 2013 through 
2017. The term “recorded investigation” refers to an investigation where a servicemember was the 
subject of a criminal investigation that was recorded in the Army’s military criminal investigative 
organization’s database. Percentages in this table may not add up to 100 due to rounding. 
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Table 14: Summary Statistics by Age for Army Military Justice Actions, Fiscal Years 2013–2017 

 Population < 25 years 25-30 years 30-40 years > 40 years 
 N N % N % N % N % 
Total population 866,563  457,494 52% 172,427 19% 178,014 20% 78,628 9% 
Recorded investigations 50,547 31,744 63% 9,498 19% 7,646 15% 1,659 3% 
General and special 
courts-martial 

3,129 1,330 43% 767 25% 802 26% 230 7% 

General and special 
courts-martial with a 
recorded investigation  

2,107 972 46% 467 22% 533 25% 135 6% 

General and special 
courts-martial without a 
recorded investigation  

1,022 358 35% 300 29% 269 26% 95 9% 

Acquittals (general and 
special courts-martial) 

383 145 38% 83 22% 121 32% 34 9% 

Convictions (general and 
special courts-martial)  

2,746 1,185 43% 684 25% 681 25% 196 7% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Army investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The total populations presented in this 
table represent the number of unique active-duty servicemembers during fiscal years 2013 through 
2017. The term “recorded investigation” refers to where a servicemember was the subject of a 
criminal investigation that was recorded in the Army’s criminal investigative organization’s database. 
Percentages in this table may not add up to 100 due to rounding. 
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Table 15: Offenses Investigated and Tried in General and Special Courts-Martial by Race for Army Military Justice Actions, 
Fiscal Years 2013–2017 

 Population White Black Hispanic Other 
 N N % N % N % N % 
Recorded investigations for drug 
offenses (Article 112a) 

19,703 10,464 53% 6,401 32% 2,108 11% 730 4% 

Recorded investigations for 
sexual assault offenses (Article 
120) 

8,679 4,237 49% 2,541 29% 1,398 16% 503 6% 

Recorded investigations for all 
other offenses 

39,352 18,503 47% 13,231 34% 5,390 14% 2,228 6% 

General and special courts- 
martial for drug offenses (Article 
112a) 

404 240 57% 110 26% 54 13% <20  

General and special courts-
martial for sexual assault 
offenses (Article 120) 

1,442 665 46% 410 28% 269 19% 98 7% 

General and special courts-
martial for all other offenses 

1,997 925 46% 693 35% 260 13% 119 6% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Army investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The Other race group includes individuals 
who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and 
multiple races. This table summarizes the number of instances in which an offense was investigated 
or tried in a general and special courts-martial. Multiple offenses may be incorporated into the 
investigation or court-martial of a single servicemember. As such, a single case could be included in 
multiple offense groups in this table. The term “recorded investigation” refers to where a 
servicemember was the subject of a criminal investigation that was recorded in the Army’s criminal 
investigative organization’s database. The summary statistics for servicemembers tried in general 
and special courts-martial for drug offenses (Article 112a) were omitted from this table to protect 
privacy because a gender group had fewer than 20 servicemembers. Percentages in this table may 
not add up to 100 due to rounding. 
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Table 16: Offenses Investigated and Tried in General and Special Courts-Martial by Gender for Army Military Justice Actions, 
Fiscal Years 2013–2017 

 Population                         Male                             Female 
 N N % N % 
Recorded investigations for drug offenses 
(Article 112a) 

19,703 18,085 92% 1,618 8% 

Recorded investigations for sexual assault 
offenses (Article 120) 

8,679 8,412 97% 267 3% 

Recorded investigations for all other offenses 1,531 1,401 92% 130 8% 
General and special courts- martial for all 
other offenses 

1,997 1,873 94% 124 6% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Army investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. This table summarizes the number of 
instances in which an offense was investigated or tried in a general and special courts-martial. 
Multiple offenses may be incorporated into the investigation or court-martial of a single 
servicemember. As such, a single case could be included in multiple offense groups in this table. The 
term “recorded investigation” refers to where a servicemember was the subject of a criminal 
investigation that was recorded in the Army’s criminal investigative organization’s database. The 
summary statistics for servicemembers tried in general and special courts-martial for drug offenses 
(Article 112a) and sexual assault offenses (Article 120) were omitted from this table to protect privacy, 
because a gender group had fewer than 20 servicemembers.  
 

 
The multivariate results listed below in table 17 show the odds ratios for 
the multivariate regression analyses of the Army data. We used logistic 
regression to assess the relationship between the independent variables, 
such as race, education, rank, or gender, with the probability of being 
subject to a military justice action. Logistic regression allows for the 
coefficients to be converted into odds ratios. Odds ratios that are 
statistically significant and greater than 1.00 indicate that individuals with 
that characteristic are more likely to be subject to a military justice action. 
For example, an odds ratio of 1.55 for Black servicemembers would mean 
that they are 1.55 times more likely to be subject to a military justice 
action compared to White servicemembers. Odds ratios that are 
statistically significant and lower than 1.00 indicate that individuals with 
that characteristic are less likely to be subject to a military justice action. 
We excluded years of service from the Army analyses due to high 
correlation with the rank variable. 
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Table 17: Odds Ratios for Army Multivariate Regression Analyses 

 Black Hispanic Other Male E5-E9 Officers 
Likelihood of being subject 
of recorded investigations 

2.11** 1.13** 0.92** 2.14** 0.91** 0.30** 

Likelihood of trial in general 
and special courts-martial 

2.00** 1.41** 1.12 5.75** 0.93 0.34** 

Likelihood of trial in general 
and special courts-martial 
with a recorded 
investigation 

1.16**  1.37** 1.26* 3.92** 1.28** 1.32* 

Likelihood of trial in general 
and special courts-martial 
without a recorded 
investigation 

1.85** 1.29** 1.16 3.53** 0.74** 0.22** 

Likelihood of conviction in 
general and special courts-
martial  

0.8 1.11 0.74 0.91 0.76 0.58* 

Likelihood of receiving a 
more severe punishment 
when convicted in general 
and special courts-martial 

0.84 0.99 0.56** 1.58* 0.34** 0.76 

Legend: ** next to the odds ratio indicate that the finding has a strong degree of statistical significance with a p-value less than 0.01.  
 *  next to the odds ratio indicates that the finding is statistically significant with a p-value between 0.01 and 0.05. 
If the space next to the odds ratio is blank, then the finding was not statistically significant.  
“N” refers to the population size for each group. 
Source: GAO analysis of Army investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These multivariate regression analysis 
results demonstrate the degree to which a racial, gender, or rank group is more likely than the 
reference category to be subject of a recorded investigation, tried in general and special courts-
martial, and convicted in general and special courts-martial. The term “recorded investigation” refers 
to where a servicemember was the subject of a criminal investigation that was recorded in the Army’s 
military criminal investigative organization’s database. We used an ordered logistic regression 
analysis to calculate the likelihood of receiving a more severe punishment as a result of being 
convicted in general and special courts-martial. All racial categories listed are in reference to White 
servicemembers, all gender groups listed are in reference to female servicemembers, and all rank 
groups are in reference to servicemembers between ranks E1-E4. The Other race group includes 
individuals who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific 
Islander, and multiple races.  
 
 



 
Appendix V: Navy Data and Analyses 
 
 
 
 

Page 126 GAO-19-344  Military Justice 

This appendix contains several tables that show the underlying data and 
analyses used throughout this report relating to Navy personnel and 
military justice disciplinary actions from fiscal years 2013 through 2017. 
We did not include populations that contained fewer than 20 
servicemembers in the populations presented in these tables to ensure 
the protection of sensitive information. As a result, the populations 
presented in this appendix may vary among the different tables and may 
vary from the populations presented in other places in this report. Our 
analyses of the Navy’s investigations, military justice, and personnel 
databases, as reflected in these tables, taken alone, do not establish the 
presence or absence of unlawful discrimination. 

The following tables and information are included in this appendix: 

• Table 18: Navy Population of the Navy by Race, Fiscal Years 2013–
2017 

• Table 19: Summary Statistics by Race for Navy Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 20: Summary Statistics by Gender for Navy Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 21: Summary Statistics by Rank for Navy Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 22: Summary Statistics by Education for Navy Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 23: Summary Statistics by Age for Navy Military Justice Actions, 
Fiscal Years 2013–2017 

• Table 24 Offenses Investigated and Tried in General and Special 
Courts-Martial by Race for Navy Military Justice Actions, Fiscal Years 
2013–2017 

• Table 25: Offenses Investigated and Tried in General and Special 
Courts-Martial by Gender for Navy Military Justice Actions, Fiscal 
Years 2013–2017 

• Table 26: Odds Ratios for Navy Multivariate Regression Analyses 
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Table 18: Total Population of the Navy by Race, Fiscal Years 2013–2017 

                   Population 
 Race Number Percent 
American Indian or Alaska Native 11,938 2 
Asian 26,780 5 
Black or African American 87,415 16 
Hispanic 83,609 15 
Mixed 38,282 7 
Native Hawaiian or Pacific Islander 4,699 1 
Unknown 12,571 2 
White 287,094 52 
Total population 552,388 100 

Source: GAO analysis of Navy personnel data. | GAO-19-344 
 

Note: The total populations presented in this table represent the number of unique active-duty 
servicemembers who served during fiscal years 2013 through 2017. 
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Table 19: Summary Statistics by Race for Navy Military Justice Actions, Fiscal Years 2013–2017 

 Population White Black Hispanic Other 
 N N Percent N Percent N Percent N Percent 
Total population 539,817 287,094 52% 87,415 16% 83,609 15% 81,699 15% 
Recorded 
investigations 

7,193 2,954 41% 1,816 25% 1,316 18% 1,107 15% 

General and special 
courts-martial 

1,018 417 40% 247 24% 177 17% 177 17% 

General and special 
courts-martial with a 
recorded investigation  

759 306 40% 178 23% 137 18% 138 18% 

General and special 
courts-martial without 
a recorded 
investigation  

259 111 42% 69 26% 40 15% 39 15% 

Acquittals (general 
and special courts-
martial) 

151 61 40% 36 24% 27 18% 27 18% 

Convictions (general 
and special courts-
martial)  

867 356 40% 211 24% 150 17% 150 17% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Navy investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Populations that contained fewer than 20 
servicemembers, including servicemembers with an unknown race, were not included in the 
populations presented in this table to protect privacy. As a result, the populations presented in this 
table may vary from the populations presented in the body of the report or from other tables in this 
appendix. The Other race group includes individuals who identified as American Indian/Alaska Native, 
Asian, Native Hawaiian/Other Pacific Islander, and multiple races. The total population presented in 
this table represents the number of unique active-duty servicemembers during fiscal years 2013 
through 2017. The term “recorded investigation” refers to where a servicemember was the subject of 
a criminal investigation that was recorded in the Navy’s military criminal investigative organization’s 
database. Percentages in this table may not add up to 100 due to rounding, the exclusion of 
information identified as unknown or missing, and/or to protect privacy. 
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Table 20: Summary Statistics by Gender for Navy Military Justice Actions, Fiscal Years 2013–2017 

 Population Male Female 
 N N % N % 
Total population 552,388 442,184 80% 110,204 20% 
Recorded investigations 7,293 6,681 92% 612 8% 
General and special courts-martial 1,034 975 94% 59 6% 
General and special courts-martial 
with a recorded investigation  770 739 96% 31 4% 

General and special courts-martial 
without a recorded investigation  264 236 89% 28 11% 

Convictions (general and special 
courts-martial)  881 828 94% 53 6% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Navy investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The total population presented in this table 
represents the number of unique active-duty servicemembers during fiscal years 2013 through 2017. 
The term “recorded investigation” refers to where a servicemember was the subject of a criminal 
investigation that was recorded in the Navy’s military criminal investigative organization’s database.  
 

Table 21: Summary Statistics by Rank for Navy Military Justice Actions, Fiscal Years 2013–2017 

 Population Rank E1-E4 Rank E5-E9 and officers 
 N N % N % 
Total population 552,388 273,247 49% 279,141 51% 
Recorded investigations 7,293 4,170 57% 3,123 43% 
General and special courts-martial 1,034 523 51% 511 49% 
General and special courts-martial 
with a recorded investigation  

770 390 51% 380 49% 

General and special courts-martial 
without a recorded investigation  

264 133 50% 131 50% 

Acquittals (general and special 
courts-martial) 

153 68 44% 85 56% 

Convictions (general and special 
courts-martial)  

881 455 52% 426 48% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Navy investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The total population presented in this table 
represents the number of unique active-duty servicemembers during fiscal years 2013 through 2017. 
The term “recorded investigation” refers to where a servicemember was the subject of a criminal 
investigation that was recorded in the Navy’s military criminal investigative organization’s database. 
Although we analyzed officers separately from enlisted servicemembers, for reporting purposes we 
combined servicemembers in rank categories E5-E9 with officers to protect privacy in instances when 
the number of servicemembers was fewer than 20.  
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Table 22: Summary Statistics by Education for Navy Military Justice Actions, Fiscal Years 2013–2017 

 Population High school or less More than high school Unknown education 
 N N % N % N % 
Total population 552,388 403,581 73% 122,824 22% 25,983 5% 
Recorded investigations 7,293 6,221 85% 931 13% 141 2% 
General and special courts-
martial 

1,034 858 83% 152 15% 24 2% 

General and special courts-
martial with a recorded 
investigation  

754 639 83% 115 15% <20  

General and special courts-
martial without a recorded 
investigation  

256 219 83% 37 14% <20  

Acquittals (general and 
special courts-martial) 

149 112 73% 37 24% <20  

Convictions (general and 
special courts-martial)  

881 746 85% 115 13% 20 2% 

Legend: <20 refers to education groups that have zero or fewer than 20 servicemembers, to protect privacy. 
“N” refers to the population size for each group. 
Source: GAO analysis of Navy investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Populations that contained fewer than 20 
servicemembers, including servicemembers with unknown education level, were not included in the 
populations presented in this table to protect privacy. As a result, the populations presented in this 
table may vary from the populations presented in the body of the report or from other tables in this 
appendix. The total population presented in this table represents the number of unique active-duty 
servicemembers during fiscal year 2013 through 2017. The term “recorded investigation” refers to 
where a servicemember was the subject of a criminal investigation that was recorded in the Navy’s 
military criminal investigative organization’s database. Percentages in this table may not add up to 
100 due to rounding, the exclusion of information identified as unknown or missing, and/or to ensure 
protection of privacy. 

 

Table 23: Summary Statistics by Age for Navy Military Justice Actions, Fiscal Years 2013–2017 

 Population < 21 Years  21-25 years 26-30 years  > 30 years 
 N N % N % N % N % 
Total population 552,388 82,562 15% 180,939 33% 115,945 21% 172,869 31% 
Recorded investigations 7,293 979 13% 3,041 42% 1,535 21% 1,671 23% 
General and special 
courts-martial 

1,034 93 9% 391 38% 220 21% 330 32% 

General and special 
courts-martial with a 
recorded investigation  

770 63 8% 292 38% 170 22% 245 32% 
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 Population < 21 Years  21-25 years 26-30 years  > 30 years 
General and special 
courts-martial without a 
recorded investigation  

264 30 11% 99 38% 50 19% 85 32% 

Acquittals (general and 
special courts-martial) 

148 <20 — 56 37% 44 29% 48 31% 

Convictions (general and 
special courts-martial)  

881 88 10% 335 38% 176 20% 282 32% 

Legend: <20 refers to age groups that have zero or fewer than 20 servicemembers 
“N” refers to the population size for each group. 
Source: GAO analysis of Navy investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Populations that contained fewer than 20 
servicememberswere not included in this table to protect privacy. As a result, the populations 
presented in this table may vary from the populations presented in the body of the report or from 
other tables in this appendix. The total population presented in this table represents the number of 
unique active-duty servicemembers during fiscal years 2013 through 2017. The term “recorded 
investigation” refers to where a servicemember was the subject of a criminal investigation that was 
recorded in the Navy’s military criminal investigative organization’s database. Although we analyzed 
age categories of 30-40 years separately from greater than 40 years, for reporting purposes, we 
combined servicemembers in these two age categories to protect privacy during instances when the 
number of servicemembers in an age category was fewer than 20. Percentages in this table may not 
add up to 100 due to rounding or the exclusion of information to ensure protection of privacy. 
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Table 24: Offenses Investigated and Tried in General and Special Courts-Martial by Race for Navy Military Justice Actions, 
Fiscal Years 2013–2017 

 Population White Black Hispanic Other 
 N N % N % N % N % 
Recorded investigations for 
drug offenses (Article 112a) 

1,394 648 46% 303 21% 213 15% 230 16% 

Recorded investigations for 
sexual assault offenses 
(Article 120) 

3,196 1,259 39% 816 25% 638 20% 483 15% 

Recorded investigations for 
all other offenses 

2,603 1,047 40% 697 26% 465 18% 394 15% 

General and special courts-
martial for drug offenses 
(Article 112a) 

186 79 42% 48 25% 21 11% 38 20% 

General and special courts-
martial for sexual assault 
offenses (Article 120) 

451 166 36% 115 25% 89 20% 81 18% 

General and special courts-
martial for all other offenses 

364 165 44% 83 22% 64 17% 52 14% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Navy investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Populations that contained fewer than 20 
servicemembers, including servicemembers with unknown race, were not included in the populations 
presented in this table to protect privacy. As a result, the populations presented in this table may vary 
from the populations presented in the body of the report or from other tables in this appendix. The 
Other race group includes individuals who identified as American Indian/Alaska Native, Asian, Native 
Hawaiian/Other Pacific Islander, and multiple races. The term “recorded investigation” refers to where 
a servicemember was the subject of a criminal investigation that was recorded in the Navy’s criminal 
investigative organization’s database. This table summarizes the number of instances in which an 
offense was investigated or tried in general and special courts-martial. Multiple offenses may be 
incorporated into the investigation or court-martial of a single servicemember. As such, a single case 
could be included in multiple offense groups in this table. Percentages in this table may not add up to 
100 due to rounding, the exclusion of information identified as unknown or missing, and/or to protect 
privacy.  
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Table 25: Offenses Investigated and Tried in General and Special Courts-Martial by Gender for Navy Military Justice Actions, 
Fiscal Years 2013–2017 

 Population                          Male                     Female 
 N N % N % 
Recorded investigations for drug 
offenses (Article 112a) 

1,410 1,257 89% 153 11% 

Recorded investigations for 
sexual assault offenses (Article 
120) 

3,246 3,140 97% 106 3% 

Recorded investigations for all 
other offenses 

2,637 2,284 87% 353 13% 

General and special courts-martial 
for drug offenses (Article 112a) 

190 166 87% 24 13% 

General and special courts-martial 
for all other offenses 

371 340 92% 31 8% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Navy investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The term “recorded investigation” refers to 
where a servicemember was the subject of a criminal investigation that was recorded in the Navy’s 
criminal investigative organization’s database. This table summarizes the number of instances in 
which an offense was investigated or tried in general and special courts-martial. Multiple offenses 
may be incorporated into the investigation or court-martial of a single servicemember. As such, a 
single case could be included in multiple offense groups in this table. The summary statistics for 
servicemembers tried in general and special courts-martial for sexual assault offenses (Article 120) 
were omitted from this table to protect privacy because a gender group had fewer than 20 
servicemembers.  
 

 
The multivariate results listed below in table 26 show the odds ratios for 
the multivariate regression analyses of Navy data. We used logistic 
regression to assess the relationship between the independent variables, 
such as race, education, rank, or gender, with the probability of being 
subject to a military justice action. Logistic regression allows for the 
coefficients to be converted into odds ratios. Odds ratios that are 
statistically significant and greater than 1.00 indicate that individuals with 
that characteristic are more likely to be subject to a military justice action. 
For example, an odds ratio of 1.55 for Black servicemembers would mean 
that they are 1.55 times more likely to be subject to a military justice 
action compared to White servicemembers. Odds ratios that are 
statistically significant and lower than 1.00 indicate that individuals with 
that characteristic are less likely to be subject to a military justice action. 
We excluded age and years of service from the Navy multivariate 
regression analyses due to high correlation with the rank variable. 

Multivariate Regression 
Analyses of Navy Data 



 
Appendix V: Navy Data and Analyses 
 
 
 
 

Page 134 GAO-19-344  Military Justice 

Table 26: Odds Ratios for Navy Multivariate Regression Analyses  

 Black Hispanic Other Unknown 
race 

Male High 
school 
or less 

Unknown 
education 

Rank E1-E4 Officers 

Likelihood of 
being subject of 
recorded 
investigations 

2.06** 1.47** 1.27** 0.75** 3.03** 1.44** 1.07 1.13** 0.51** 

Likelihood of trial 
in general and 
special courts-
martial 

2.01** 1.42** 1.45** 0.91 4.42** 1.23* 1.18 0.88 0.41** 

Likelihood of trial 
in general and 
special courts-
martial with a 
recorded 
investigation 

1.45 1.13 1.71 1.13 1.16 0.93 1.63 0.97 2.94 

Likelihood of trial 
in general and 
special courts-
martial without a 
recorded 
investigation 

2.07** 1.19 1.19 1.05 2.26** 1.35 1.6 0.86 0.42* 

Likelihood of 
conviction in 
general and 
special courts-
martial  

1.04 1.08 0.95 1.08 1.06 1.83* 1.58 1.02 0.82 

Likelihood of 
dismissal or 
discharge when 
convicted in 
general and 
special courts-
martial 

0.55** 0.88 1.24 0.9 1.16 1.48 0.7 1.21 1.34 

Legend: ** next to the odds ratio indicate that the finding has a strong degree of statistical significance with a p-value less than 0.01.  
 * next to the odds ratio indicates that the finding is statistically significant with a p-value between 0.01 and 0.05. 
If the space next to the odds ratio is blank, then the finding was not statistically significant.  
Source: GAO analysis of Navy investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These multivariate regression analysis 
results demonstrate the degree to which a racial, gender, education, or rank group is more likely than 
the reference category to be subject of a recorded investigation, tried in general and special courts-
martial, convicted in general and special courts-martial, and receive a more severe punishment 
following a conviction. All racial categories listed are in reference to White servicemembers, all 
gender groups listed are in reference to female servicemembers, all education groups listed are in 
reference to servicemembers with more than a high school education, and all rank groups are in 
reference to servicemembers between ranks E5 and E9. The Other race group includes individuals 
who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and 
multiple races.  
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This appendix contains several tables that show the underlying data and 
analyses used throughout this report relating to Marine Corps personnel 
and military justice disciplinary actions from fiscal years 2013 through 
2017. We did not include populations that contained fewer than 20 
servicemembers in the populations presented in these tables to ensure 
the protection of sensitive information. As a result, the populations 
presented in this appendix may vary among the different tables and may 
vary from the populations presented in other places in this report. Our 
analyses of the Marine Corps investigations, military justice, and 
personnel databases, as reflected in these tables, taken alone, do not 
establish the presence or absence of unlawful discrimination. 

The following tables and information are included in this appendix: 

• Table 27: Total Population of the Marine Corps by Race, Fiscal Years 
2013–2017 

• Table 28: Summary Statistics by Race for Marine Corps Military 
Justice Actions, Fiscal Years 2013–2017 

• Table 29: Summary Statistics by Gender for Marine Corps Military 
Justice Actions, Fiscal Years 2013–2017 

• Table 30: Summary Statistics by Rank for Marine Corps Military 
Justice Actions, Fiscal Years 2013–2017 

• Table 31: Summary Statistics by Education for Marine Corps Military 
Justice Actions, Fiscal Years 2013–2017 

• Table 32: Summary Statistics by Age for Marine Corps Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 33: Offenses Investigated and Tried in General and Special 
Courts-Martial by Race for Marine Corps Military Justice Actions, 
Fiscal Years 2013–2017 

• Table 34: Offenses Investigated and Tried in General and Special 
Courts-Martial by Gender for Marine Corps Military Justice Actions, 
Fiscal Years 2013–2017 

• Table 35 Odds Ratios for Marine Corps Multivariate Regression 
Analyses 
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Table 27: Total Population of the Marine Corps by Race, Fiscal Years 2013–2017 

 Population 
 Race Number Percent 
American Indian or Alaska Native 3,451 1% 
Asian 9,580 3% 
Black or African American 36,529 10% 
Hispanic 63,044 18% 
Native Hawaiian or Pacific Islander 3,426 1% 
Unknown 4,680 1% 
White 232,083 66% 
Total population 352,793 100% 

Source: GAO analysis of Marine Corps personnel data. | GAO-19-344 
 
Note: The total populations presented in this table represent the number of unique active-duty 
servicemembers who served during fiscal years 2013 through 2017.  
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Table 28: Summary Statistics by Race for Marine Corps Military Justice Actions, Fiscal Years 2013–2017 

 Population              White           Black           Hispanic           Other      Unknown 
 N N % N % N % N % N % 
Total population 352,793 232,083 66% 36,529 10% 63,044 18% 16,457 5% 4,680 1% 
Recorded investigations 6,833 3,985 58% 1,286 19% 1,193 17% 258 4% 111 2% 
General and special courts-
martial 

1,354 749 55% 247 18% 268 20% 63 5% 27 2% 

General and special courts-
martial with a recorded 
investigation  

848 479 56% 152 18% 175 20% 42 5% < 20   

General and special courts-
martial without a recorded 
investigation  

479 270 55% 95 19% 93 19% 21 4% < 20   

Acquittals (general and special 
courts-martial) 

190 115 57% 37 18% 38 19% < 20   < 20   

Convictions (general and 
special courts-martial)  

1,152 634 55% 210 18% 230 20% 55 5% 23 2% 

Summary courts-martial 1,389 886 63% 221 16% 230 16% 52 4% < 20   
Nonjudicial punishments 49,184 30,853 63% 6,815 14% 8,656 18% 2,081 4% 779 2% 

Legend: <20 refers to racial groups that have zero or fewer than 20 servicemembers, to protect privacy. 
“N” refers to the population size for each group. 
Source: GAO analysis of Marine Corps investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Populations that contained fewer than 20 
servicemembers, including servicemembers with unknown race, were not included in the populations 
presented in this table to protect privacy. As a result, the populations presented in this table may vary 
from the populations presented in the body of the report or from other tables in this appendix. The 
Other race group includes individuals who identified as American Indian/Alaska Native, Asian, Native 
Hawaiian/Other Pacific Islander, and multiple races. The total population presented in this table 
represents the number of unique active-duty servicemembers during fiscal years 2013 through 2017. 
The term “recorded investigation” refers to an investigation where a servicemember was the subject 
of a criminal investigation that was recorded in the Navy’s military criminal investigative organization’s 
database. Percentages in this table may not add up to 100 due to rounding, the exclusion of 
information identified as unknown or missing, and/or to protect privacy. 
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Table 29: Summary Statistics by Gender for Marine Corps Military Justice Actions, Fiscal Years 2013–2017 

 Population                              Male                                 Female 
 N N % N % 
Total population 352,793 323,491 92% 29,302 8% 
Recorded investigations 6,833 6,539 96% 294 4% 
General and special courts-martial 1,354 1,306 96% 48 4% 
General and special courts-martial with a 
recorded investigation  

862 842 98% 20 2% 

General and special courts-martial 
without a recorded investigation  

492 464 94% 28 6% 

Convictions (general and special courts-
martial)  

1,152 1,117 97% 35 3% 

Summary courts-martial 1,406 1,359 97% 47 3% 
Nonjudicial punishments 49,184 45,828 93% 3,356 7% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Marine Corps investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The total population presented in this table 
represents the number of unique active-duty servicemembers during fiscal years 2013 through 2017. 
The term “recorded investigation” refers to an investigation where a servicemember was the subject 
of a criminal investigation that was recorded in the Navy’s military criminal investigative organization’s 
database. 
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Table 30: Summary Statistics by Rank for Marine Corps Military Justice Actions, Fiscal Years 2013–2017 

 Population                                Rank E1-E4               Rank E5-E9 and officers 
 N N % N % 
Total population 352,800 247,195 70% 105,605 30% 
Recorded investigations 6,833 5,127 75% 1,706 25% 
General and special courts-martial 1,354 859 63% 495 37% 
General and special courts-martial with a 
recorded investigation  

862 568 66% 294 34% 

General and special courts-martial 
without a recorded investigation  

492 291 59% 201 41% 

Acquittals (general and special courts-
martial) 

202 110 54% 92 46% 

Convictions (general and special courts-
martial)  

1,152 749 65% 403 35% 

Summary courts-martial 1,408 1,098 78% 310 22% 
Nonjudicial punishments 49,184 34,362 70% 14,822 30% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Marine Corps investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The total population presented in this table 
represents the number of unique active-duty servicemembers during fiscal years 2013 through 2017. 
The term “recorded investigation” refers to an investigation where a servicemember was the subject 
of a criminal investigation that was recorded in the Navy’s military criminal investigative organization’s 
database. Although we analyzed officers separately from enlisted servicemembers, for reporting 
purposes we combined servicemembers in rank categories E5-E9 with officers to protect privacy in 
those instances when the number of officers was fewer than 20.  
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Table 31: Summary Statistics by Education for Marine Corps Military Justice Actions, Fiscal Years 2013–2017 

 Population      High school or less More than high school Unknown education 
 N N % N % N % 
Total population 352,793 307,568 87% 41,678 12% 3,547 1% 
Recorded investigations 6,833 6,452 94% 312 5% 69 1% 
General and special courts-
martial 

1,342 1,265 93% 77 6% < 20   

General and special courts-
martial with a recorded 
investigation  

853 806 94% 47 5% < 20   

General and special courts-
martial without a recorded 
investigation  

489 459 93% 30 6% < 20   

Acquittals (general and special 
courts-martial) 

187 187 93% < 20   < 20   

Convictions (general and 
special courts-martial)  

1,142 1,078 94% 64 6% < 20   

Summary courts-martial 1,394 1,357 97% 37 3% < 20   
Nonjudicial punishments 49,184 46,182 94% 2,509 5% 493 1% 

Legend: <20 refers to education groups that have zero or fewer than 20 servicemembers, to protect privacy. 
“N” refers to the population size for each group. 
Source: GAO analysis of Marine Corps investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Populations that contained fewer than 20 
servicemembers, including servicemembers with unknown education level, were not included in the 
populations presented in this table to protect privacy. As a result, the populations presented in this 
table may vary from the populations presented in the body of the report or in other tables in this 
appendix. The total population presented in this table represents the number of unique active-duty 
servicemembers during fiscal years 2013 through 2017. The term “recorded investigation” refers to an 
investigation where a servicemember was the subject of a criminal investigation that was recorded in 
the Navy’s military criminal investigative organization’s database. Percentages in this table may not 
add up to 100 due to rounding, the exclusion of information identified as unknown or missing, and/or 
to protect privacy. 
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Table 32: Summary Statistics by Age for Marine Corps Military Justice Actions, Fiscal Years 2013–2017 

 Population < 21 years 21-25 years 26-30 years > 30 years 
 N N % N % N % N % 
Total population 352,793 114,326 32% 141,427 40% 48,688 14% 48,352 14% 
Recorded investigations 6,833 1,986 29% 3,229 47% 954 14% 664 10% 
General and special courts-
martial 

1,354 323 24% 568 42% 248 18% 215 16% 

General and special courts-
martial with a recorded 
investigation  

862 210 24% 389 45% 139 16% 124 14% 

General and special courts-
martial without a recorded 
investigation  

492 113 23% 179 36% 109 22% 91 18% 

Acquittals (general and special 
courts-martial) 

202 22 11% 91 45% 46 23% 43 21% 

Convictions (general and special 
courts-martial)  

1,152 301 26% 477 41% 202 18% 172 15% 

Summary courts-martial 1,406 496 35% 613 44% 179 13% 118 8% 
Nonjudicial punishments 49,184 11,414 23% 22,288 45% 8,166 17% 7,316 15% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Marine Corps investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The total population presented in this table 
represents the number of unique active-duty servicemembers during fiscal years 2013 through 2017. 
The term “recorded investigation” refers to an investigation where a servicemember was the subject 
of a criminal investigation that was recorded in the Navy’s military criminal investigative organization’s 
database. 
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Table 33: Offenses Investigated and Tried in General and Special Courts-Martial by Race for Marine Corps Military Justice 
Actions, Fiscal Years 2013–2017 

 Population          White         Black        Hispanic        Other     Unknown race 
 N N % N % N % N % N % 

Recorded 
investigations for drug 
offenses (Article 112a) 

2,290 1,471 64% 403 18% 327 14% 64 3% 25 1% 

Recorded 
investigations for 
sexual assault offenses 
(Article 120) 

1,661 881 53% 295 18% 390 23% 65 4% 30 2% 

Recorded 
investigations for all 
other offenses 

2,882 1,633 57% 588 20% 476 17% 129 4% 56 2% 

General and special 
courts-martial for drug 
offenses (Article 112a) 

193 132 64% 36 18% 25 12% < 20   < 20   

General and special 
courts-martial for 
sexual assault offenses 
(Article 120) 

319 185 55% 53 16% 81 24% < 20   < 20   

General and special 
courts-martial for all 
other offenses 

560 307 53% 103 18% 117 20% 33 6% < 20   

Legend: <20 refers to racial groups that have zero or fewer than 20 servicemembers, to protect privacy. 
“N” refers to the population size for each group. 
Source: GAO analysis of Marine Corps investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Populations that contained fewer than 20 
servicemembers, including servicemembers with unknown race, were not included in the populations 
presented in this table to protect privacy. As a result, the populations presented in this table may vary 
from the populations presented in the body of the report or from other tables in this appendix. The 
Other race group includes individuals who identified as American Indian/Alaska Native, Asian, Native 
Hawaiian/Other Pacific Islander, and multiple races. This table summarizes the number of instances 
in which an offense was investigated or tried in general and special courts-martial. Multiple offenses 
may be incorporated into the investigation or court-martial of a single servicemember. As such, a 
single case could be included in multiple offense groups in this table. The term “recorded 
investigation” refers to an investigation where a servicemember was the subject of a criminal 
investigation that was recorded in the Navy’s military criminal investigative organization’s database. 
Percentages in this table may not add up to 100 due to rounding, the exclusion of information 
identified as unknown or missing, and/or to protect privacy. 
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Table 34: Offenses Investigated and Tried in General and Special Courts-Martial by Gender for Marine Corps Military Justice 
Actions, Fiscal Years 2013–2017 

 Population Male Female 
 N N % N % 
Recorded investigations for drug offenses 
(Article 112a) 

2,290 2,181 95% 109 5% 

Recorded investigations for sexual assault 
offenses (Article 120) 

1,661 1,639 99% 22 1% 

Recorded investigations for all other 
offenses 

2,882 2,719 94% 163 6% 

General and special courts-martial for all 
other offenses 

575 549 95% 26 5% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Marine Corps investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. This table summarizes the number of 
instances in which an offense was investigated or tried in general and special courts-martial. Multiple 
offenses may be incorporated into the investigation or court-martial of a single servicemember. As 
such, a single case could be included in multiple offense groups in this table. The term “recorded 
investigation” refers to an investigation where a servicemember was the subject of a criminal 
investigation that was recorded in the Navy’s military criminal investigative organization’s database. 
Although we analyzed gender data for general and special courts-martial for drug offenses and 
sexual assault offenses, we omitted those data from this table to protect privacy because a gender 
group had fewer than 20 servicemembers. 
 

 
The multivariate results listed below in table 35 show the odds ratios for 
the multivariate regression analyses of Marine Corps data. We used 
logistic regression to assess the relationship between the independent 
variables, such as race, education, rank, or gender, with the probability of 
being subject to a military justice action. Logistic regression allows for the 
coefficients to be converted into odds ratios. Odds ratios that are 
statistically significant and greater than 1.00 indicate that individuals with 
that characteristic are more likely to be subject to a military justice action. 
For example, an odds ratio of 1.55 for Black servicemembers would mean 
that they are 1.55 times more likely to be subject to a military justice 
action compared to White servicemembers. Odds ratios that are 
statistically significant and lower than 1.00 indicate that individuals with 
that characteristic are less likely to be subject to a military justice action. 
We excluded age and years of service from the Marine Corps multivariate 
regression analyses due to high correlation with the rank variable. 

  

Multivariate Regression 
Analyses of Marine Corps 
Data 



 
Appendix VI: Marine Corps Data and Analyses 
 
 
 
 

Page 144 GAO-19-344  Military Justice 

Table 35: Odds Ratios for Marine Corps Multivariate Regression Analyses  

  Black Hispanic Other Unknown 
race 

Male High 
school or 

less 

Unknown 
education 

Rank E1-
E4 

Officers 

Likelihood of being 
subject of recorded 
investigations 

2.07** 1.07* 0.92 1.6** 2.15** 1.68** 1.89** 1.02 0.35** 

Likelihood of trial in 
general and special 
courts-martial 

1.99** 1.29** 1.2 1.7** 2.56** 1.4* NA 0.57** 0.17** 

Likelihood of trial in 
general and special 
courts-martial with a 
recorded investigation 

0.84 2** 0.86  NA 0.81 0.91 NA 0.58** NA 

Likelihood of trial in 
general and special 
courts-martial without a 
recorded investigation 

2.09** 1.23 1.09  NA 1.56* 1.35 NA 0.47** NA 

Likelihood of conviction 
in general and special 
courts-martial  

1.06 1.11 1.27 1.18 2.47** 0.98 NA 1.52** NA 

Likelihood of dismissal 
or discharge when 
convicted in general 
and special courts-
martial 

0.96 1.30 1.81 2.48 2.65** 2.00* NA 3.03** NA 

Likelihood of trial in 
summary courts-
martial 

1.57** 0.92 0.84 1.17 2.69** 1.9** NA 1.09 NA 

Likelihood of receiving 
nonjudicial 
punishments 

1.41** 0.99 0.94** 1.35** 1.29** 1.52** 1.71** 0.7** 0.16** 

Legend: ** next to the odds ratio indicates that the finding has a strong degree of statistical significance with a p-value less than 0.01. 
 *  next to the odds ratio indicates that the finding is statistically significant with a p-value between 0.01 and 0.05. 
If the space next to the odds ratio is blank, then the finding was not statistically significant. 
NA indicates that the odds ratio for that group is not available because the number of servicemembers was too small to produce reliable findings. 
Source: GAO analysis of Marine Corps investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These multivariate regression analysis 
results demonstrate the degree to which a racial, gender, education, or rank group is more likely than 
the reference category to be the subject of a recorded investigation, tried in general and special 
courts-martial, convicted in general and special courts-martial, receive a more severe punishment 
following a conviction, tried in summary courts-martial, or subject to nonjudicial punishments. All 
racial categories listed are in reference to White servicemembers, all gender groups listed are in 
reference to female servicemembers, all education groups listed are in reference to servicemembers 
with more than a high school education, and all rank groups are in reference to servicemembers 
between ranks E5 and E9. The Other race group includes individuals who identified as American 
Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and multiple races.  
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This appendix contains several tables that show the underlying data and 
analyses used throughout this report relating to Air Force personnel and 
military justice disciplinary actions from fiscal years 2013 through 2017. 
We did not include populations that contained fewer than 20 
servicemembers in the populations presented in these tables to ensure 
the protection of sensitive information. As a result, the populations 
presented in this appendix may vary among the different tables and may 
vary from the populations presented in other places in this report. Our 
analyses of the Air Force’s investigations, military justice, and personnel 
databases, as reflected in these tables, taken alone, do not establish the 
presence or absence of unlawful discrimination. 

The following tables and information are included in this appendix: 

• Table 36: Total Population of the Air Force by Race, Fiscal Years 
2013–2017 

• Table 37: Summary Statistics by Race for Air Force Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 38: Summary Statistics by Gender for Air Force Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 39: Summary Statistics by Rank for Air Force Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 40: Summary Statistics by Education for Air Force Military 
Justice Actions, Fiscal Years 2013–2017 

• Table 41: Summary Statistics by Age for Air Force Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 42: Summary Statistics by Rank and Years of Service Hybrid 
Variable for Air Force Military Justice Actions, Fiscal Years 2013–
2017 

• Table 43: Offenses Investigated and Tried in General and Special 
Courts-Martial by Race for Air Force Military Justice Actions, Fiscal 
Years 2013–2017 

• Table 44: Offenses Investigated and Tried in General and Special 
Courts-Martial by Gender for Air Force Military Justice Actions, Fiscal 
Years 2013–2017 

• Table 45: Odds Ratios for Air Force Multivariate Regression Analyses 
  

Appendix VII: Air Force Data and Analyses 



 
Appendix VII: Air Force Data and Analyses 
 
 
 
 

Page 146 GAO-19-344  Military Justice 

Table 36: Total Population of the Air Force by Race, Fiscal Years 2013–2017 

          Total population 
 Race Number Percent 
American Indian/Alaska Native 2,802 1% 
Asian 16,273 3% 
Black 73,836 15% 
Hawaiian/Pacific Islander 5,000 1% 
Hispanic 16,844 3% 
Multiple 13,165 3% 
Unknown 12,891 3% 
White 343,655 71% 
Total population 484,466 100% 

Source: GAO analysis of Air Force personnel data. | GAO-19-344  
 

Note: The total populations presented in this table represent the number of unique active-duty 
servicemembers who served during fiscal years 2013 through 2017. 
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Table 37: Summary Statistics by Race for Air Force Military Justice Actions, Fiscal Years 2013–2017 

 Population White Black Hispanic Other Unknown 
 N N % N % N % N % N % 
Total population 484,466 343,655 71% 73,836 15% 16,844 3% 37,243 8% 12,888 3% 
Recorded 
investigations 

6,630 4,232 64% 1,470 22% 268 4% 476 7% 184 3% 

General and special 
courts-martial 

2,359 1,518 64% 534 23% 86 4% 165 7% 56 2% 

General and special 
courts-martial with a 
recorded investigation  

1,259 809 64% 274 22% 54 4% 85 7% 37 3% 

General and special 
courts-martial without 
a recorded 
investigation  

1,081 709 64% 260 24% 32 3% 80 7% <20 —  

Acquittals (general 
and special courts-
martial) 

404 265 61% 111 26% <20 —  28 6% <20 —  

Convictions (general 
and special courts-
martial)  

1,887 1,235 65% 416 22% 66 3% 130 7% 40 2% 

Summary courts-
martial 

473 297 61% 133 27% <20 —  43 9% <20 —  

Nonjudicial 
punishments 

20,899 13,117 63% 5,274 25% 596 3% 1,470 7% 442 2% 

Legend: <20 refers to racial groups that have zero or fewer than 20 servicemembers, to protect privacy. 
“N” refers to the population size for each group. 
Source: GAO analysis of Air Force investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Populations that contained fewer than 20 
servicemembers, including servicemembers with unknown race, were not included in the populations 
presented in this table to protect privacy. As a result, the populations presented in this table may vary 
from the populations presented in the body of the report or from other tables in this appendix. The 
Other race group includes individuals who identified as American Indian/Alaska Native, Asian, Native 
Hawaiian/Other Pacific Islander, and multiple races. The total population presented in this table 
represents the number of unique active-duty servicemembers during fiscal years 2013 through 2017. 
The term “recorded investigation” refers to where a servicemember was the subject of a criminal 
investigation that was recorded in the Air Force’s military criminal investigative organization’s 
database. Percentages in this table may not add up to 100 due to rounding, the exclusion of 
information identified as unknown or missing, and/or to protect privacy. 
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Table 38: Summary Statistics by Gender for Air Force Military Justice Actions, Fiscal Years 2013–2017 

 Population                                  Male                                Female 
 N N % N % 
Total population 484,466 387,970 80% 96,496 20% 
Recorded investigations 6,630 6,006 91% 624 9% 
General and special courts-martial 2,359 2,188 93% 171 7% 
General and special courts-martial 
with a recorded investigation  

1,259 1,179 94% 80 6% 

General and special courts-martial 
without a recorded investigation  

1,100 1,009 92% 91 8% 

Convictions (general and special 
courts-martial)  

1,887 1,738 92% 149 8% 

Summary courts-martial 490 441 90% 49 10% 
Nonjudicial punishments 20,899 17,991 86% 2,908 14% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Air Force investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The total population presented in this table 
represents the number of unique active-duty servicemembers during fiscal years 2013 through 2017. 
The term “recorded investigation” refers to where a servicemember was the subject of a criminal 
investigation that was recorded in the Air Force’s military criminal investigative organization’s 
database.  
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Table 39: Summary Statistics by Rank for Air Force Military Justice Actions, Fiscal Years 2013–2017 

 Population Rank E1-E4 Rank E5-E6 Rank E7-E9 and officers 
 N N % N % N % 
Total population 484,466 224,739 46% 127,516 26% 132,211 23% 
Recorded investigations 6,630 4,248 64% 1,556 23% 826 12% 
General and special courts-
martial 

2,359 1,764 75% 396 17% 199 8% 

General and special courts-
martial with a recorded 
investigation  

1,259 1,034 82% 135 11% 90 7% 

General and special courts-
martial without a recorded 
investigation  

1,100 730 66% 261 24% 109 9% 

Acquittals (general and 
special courts-martial) 

435 221 51% 167 38% 47 10% 

Convictions (general and 
special courts-martial)  

1,887 1,531 81% 216 11% 140 8% 

Nonjudicial punishments 20,899 16,151 77% 3,707 18% 1,041 5% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Air Force investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The total population presented in this table 
represents the number of unique active-duty servicemembers during fiscal years 2013 through 2017. 
The term “recorded investigation” refers to where a servicemember was the subject of a criminal 
investigation that was recorded in the Air Force’s military criminal investigative organization’s 
database. Although we analyzed officers separately from enlisted servicemembers, for reporting 
purposes we combined servicemembers in rank categories E7-E9 with officers in this table to protect 
privacy in those instances when the number of servicemembers was fewer than 20. The summary 
statistics for servicemembers tried in summary courts-martial were omitted from this table to protect 
privacy because a rank group had fewer than 20 servicemembers. Percentages in this table may not 
add up to 100 due to rounding. 
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Table 40: Summary Statistics by Education for Air Force Military Justice Actions, Fiscal Years 2013–2017 

  Population High school and 
some college 

Associates 
degree 

Bachelor’s 
degree 

Post-bachelor’s 
degree 

Unknown 
education 

 N N % N % N % N % N % 
Total population 484,466 206,029 43% 156,762 32% 54,551 11% 59,161 12% 7,963 2% 
Recorded 
investigations 

6,630 3,511 53% 2,268 34% 448 7% 377 6% 26 1% 

General and special 
courts-martial 

2,345 1,392 59% 724 31% 138 6% 91 4% <20   

General and special 
courts-martial with a 
recorded investigation  

1,256 692 55% 437 35% 78 6% 49 4% <20   

General and special 
courts-martial without 
a recorded 
investigation  

1,089 700 64% 287 26% 60 5% 42 4% <20   

Acquittals (general 
and special courts-
martial) 

418 210 48% 168 39% 40 9% <20   <20   

Convictions (general 
and special courts-
martial)  

1,876 1,167 62% 547 29% 94 5% 68 4% <20   

Summary courts-
martial 

481 417 85% 64 13% <20   <20   <20   

Nonjudicial 
punishments 

20,899 15,205 73% 4,475 21% 654 3% 377 2% 188 1% 

Legend: <20 refers to education groups that have zero or fewer than 20 servicemembers, to protect privacy. “N” refers to the population size for each 
group. 
Source: GAO analysis of Air Force investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Populations that contained fewer than 20 
servicemembers, including servicemembers with unknown education level, were not included in the 
populations presented in this table to protect privacy. As a result, the populations presented in this 
table may vary from the populations presented in the body of the report or from other tables in this 
appendix. The total population presented in this table represents the number of unique active-duty 
servicemembers during fiscal years 2013 through 2017. The term “recorded investigation” refers to 
where a servicemember was the subject of a criminal investigation that was recorded in the Air 
Force’s military criminal investigative organization’s database. Percentages in this table may not add 
up to 100 due to rounding, the exclusion of information identified as unknown or missing, and/or to 
protect privacy. 
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Table 41: Summary Statistics by Age for Air Force Military Justice Actions, Fiscal Years 2013–2017 

  Population < 21 years  21-25 years 26-30 years 31-35 years > 35 years 
 N N % N % N % N % N % 
Total population 484,466 70,019 14% 119,557 25% 114,941 24% 73,072 15% 106,877 22% 
Recorded 
investigations 

6,630 512 8% 2,214 33% 1,906 29% 989 15% 1,009 15% 

General and special 
courts-martial 

2,359 282 12% 759 32% 676 29% 335 14% 307 13% 

General and special 
courts-martial with a 
recorded investigation  

1,259 49 4% 414 33% 420 33% 198 16% 178 14% 

General and special 
courts-martial without 
a recorded 
investigation  

1,100 233 21% 345 31% 256 23% 137 12% 129 12% 

Acquittals (general 
and special courts-
martial) 

435 32 7% 126 29% 134 31% 79 18% 64 15% 

Convictions (general 
and special courts-
martial)  

1,887 251 13% 627 33% 523 28% 253 13% 233 12% 

Summary courts-
martial 

471 160 33% 242 49% 69 14% <20   <20   

Nonjudicial 
punishments 

20,899 6,078 29% 7,614 36% 4,090 20% 1,811 9% 1,306 6% 

Legend: <20 refers to age groups that have zero or fewer than 20 servicemembers, to protect privacy. 
“N” refers to the population size for each group. 
Source: GAO analysis of Air Force investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Populations that contained fewer than 20 
servicemembers, including servicemembers in certain age groups, were not included in the 
populations presented in this table to protect privacy. As a result, the populations presented in this 
table may vary from the populations presented in the body of the report or from other tables in this 
appendix. The total population presented in this table represents the number of unique active-duty 
servicemembers during fiscal years 2013 through 2017. The term “recorded investigation” refers to 
where a servicemember was the subject of a criminal investigation that was recorded in the Air 
Force’s military criminal investigative organization’s database. Percentages in this table may not add 
up to 100 due to rounding, the exclusion of information identified as unknown or missing, and/or to 
protect privacy. 
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Table 42: Summary Statistics by Rank and Years of Service Hybrid Variable for Air Force Military Justice Actions, Fiscal Years 
2013–2017 

  Population Rank E1-E4 and 0-4 years 
of service 

Rank E1-E4 and 4-6 years 
of service 

Rank E1-E4 and > 6 years 
of service 

  N N % N % N % 
Total population 224,726 180,899 37% 35,495 7% 8,332 2% 
Recorded investigations 4,248 2,189 33% 1,222 18% 837 13% 
General and special courts-
martial 

1,764 925 39% 362 15% 477 20% 

General and special courts-
martial with a recorded 
investigation  

1,034 375 30% 272 22% 387 31% 

General and special courts-
martial without a recorded 
investigation  

730 550 50% 90 8% 90 8% 

Acquittals (general and 
special courts-martial) 

221 123 28% 67 15% 31 7% 

Convictions (general and 
special courts-martial)  

1,531 794 42% 296 16% 441 23% 

Nonjudicial punishments 16,151 12,964 62% 2,205 11% 982 5% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Air Force investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Rank and years of service were highly 
correlated variables, which usually results in selecting just one of the variables to analyze in our 
multivariate analyses. Based on discussion with Air Force officials, we developed this hybrid rank and 
years of service variable that controlled for years of service among the lower enlisted ranks (E-1 
through E-4). The total population presented in this table represents the number of servicemembers 
in ranks E1 through E4 that also had the reported number of years of service among unique active-
duty servicemembers during fiscal years 2013 through 2017. The term “recorded investigation” refers 
to where a servicemember was the subject of a criminal investigation that was recorded in the Air 
Force’s military criminal investigative organization’s database. The summary statistics for 
servicemembers tried in summary courts-martial were omitted from this table to protect privacy 
because a rank group had fewer than 20 servicemembers. Percentages in this table do not add up to 
100 because the table only shows populations in lower enlisted ranks, but the percentages were 
computed based on the rank group’s proportion of the total Air Force population. 
 

  



 
Appendix VII: Air Force Data and Analyses 
 
 
 
 

Page 153 GAO-19-344  Military Justice 

Table 43: Offenses Investigated and Tried in General and Special Courts-Martial by Race for Air Force Military Justice 
Actions, Fiscal Years 2013–2017 

 Population White Black Hispanic Other Unknown race 
 N N % N % N % N % N % 
Recorded 
investigations for 
drug offenses 
(Article 112a) 

2,226 1,360 61% 558 25% 126 6% 79 4% 103 5% 

Recorded 
investigations for 
sexual assault 
offenses (Article 
120) 

2,522 1,623 64% 504 20% 218 9% 109 4% 68 3% 

Recorded 
investigations for all 
other offenses 

1,652 1,074 65% 336 20% 105 6% 68 4% 69 4% 

General and special 
courts-martial for 
drug offenses 
(Article 112a) 

925 599 65% 164 18% 85 9% 77 8% <20 —  

General and special 
courts-martial for 
sexual assault 
offenses (Article 
120) 

718 407 57% 155 22% 102 14% 54 8% <20 —  

General and special 
courts-martial for all 
other offenses 

670 380 57% 167 25% 71 11% 52 8% <20 —  

Legend: <20 refers to race groups that have zero or fewer than 20 servicemembers, to protect privacy. 
“N” refers to the population size for each group. 
Source: GAO analysis of Air Force investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Populations that contained fewer than 20 
servicemembers, including servicemembers with unknown race, were not included in the populations 
presented in this table to protect privacy. As a result, the populations presented in this table may vary 
from the populations presented in the body of the report or from other tables in this appendix. The 
Other race group includes individuals who identified as American Indian/Alaska Native, Asian, Native 
Hawaiian/Other Pacific Islander, and multiple races. This table summarizes the number of instances 
in which an offense was investigated or tried in general and special courts-martial. Multiple offenses 
may be incorporated into the investigation or court-martial of a single servicemember. As such, a 
single case could be included in multiple offense groups in this table. The term “recorded 
investigation” refers to where a servicemember was the subject of a criminal investigation that was 
recorded in the Air Force’s military criminal investigative organization’s database. Percentages in this 
table may not add up to 100 due to rounding, the exclusion of information identified as unknown or 
missing, and/or to protect privacy. 
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Table 44: Offenses Investigated and Tried in General and Special Courts-Martial by Gender for Air Force Military Justice 
Actions, Fiscal Years 2013–2017 

 Population Male Female 
 N N % N % 
Recorded investigations for drug 
offenses (Article 112a) 

2,226 1,903 85% 323 15% 

Recorded investigations for sexual 
assault offenses (Article 120) 

2,519 2,414 96% 105 4% 

Recorded investigations for all other 
offenses 

1,651 1,472 89% 179 11% 

General and special courts-martial for 
drug offenses (Article 112a) 

938 837 89% 101 11% 

General and special courts-martial for 
all other offenses 

682 617 90% 65 10% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Air Force investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. This table summarizes the number of 
instances in which an offense was investigated or tried in general and special courts-martial. Multiple 
offenses may be incorporated into the investigation or court-martial of a single servicemember. As 
such, a single case could be included in multiple offense groups in this table. The term “recorded 
investigation” refers to where a servicemember was the subject of a criminal investigation that was 
recorded in the Air Force’s criminal investigative organization’s database. The summary statistics for 
servicemembers tried in general and special courts-martial for sexual assault offenses (Article 120) 
were omitted from this table to protect privacy because a gender group had fewer than 20 
servicemembers. There were 3 cases with missing gender among recorded investigations for sexual 
assault offenses (Article 120) and there was 1 case with missing gender among recorded 
investigations for all other offenses. 
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The multivariate results listed below in table 45 show the odds ratios for 
the multivariate regression analyses of Air Force data. We used logistic 
regression to assess the relationship between the independent variables, 
such as race, education, rank, or gender, with the probability of being 
subject to a military justice action. Logistic regression allows for the 
coefficients to be converted into odds ratios. Odds ratios that are 
statistically significant and greater than 1.00 indicate that individuals with 
that characteristic are more likely to be subject to a military justice action. 
For example, an odds ratio of 1.55 for Black servicemembers would mean 
that they are 1.55 times more likely to be subject to a military justice 
action compared to White servicemembers. Odds ratios that are 
statistically significant and lower than 1.00 indicate that individuals with 
that characteristic are less likely to be subject to a military justice action. 
We controlled for years of service among the lower enlisted ranks (E1-
E4), but excluded age from the Air Force multivariate regression analyses 
due to high correlation with the rank and years of service variables. 
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Table 45: Odds Ratios for Air Force Multivariate Regression Analyses  

 Black Hispanic Other Male High 
school 

or 
some 

college 

Associates 
degree 

Rank 
E1-E4 

and 0-4 
years 

of 
service 

Rank 
E1-E4 

and 4-6 
years 

of 
service 

Rank 
E1-E4 

and > 6 
years 

of 
service 

Likelihood of being subject of recorded 
investigations 

1.58** 1.36** 1.05 2.41** 1.55** 1.54** 1.14** 3.22** 9.74** 

Likelihood of trial in general and special courts-
martial 

1.51** 1.34** 1.01 3.14** 1.41** 1.40** 1.98** 3.88** 21.60** 

Likelihood of trial in general and special courts-
martial with a recorded investigation 

0.89 1.06 0.90 1.64** 0.54* 0.65* 2.57** 3.54** 9.58** 

Likelihood of trial in general and special courts-
martial without a recorded investigation 

1.64** 1.17 1.06 2.84** 2.66** 1.71** 1.31** 1.14 5.17** 

Likelihood of conviction in a general and 
special courts-martial  

0.87 1.38 0.92 0.97 0.69 0.63* 2.77** 2.65** 11.15** 

Likelihood of receiving a more severe 
punishment when convicted in general and 
special courts-martial 

0.80* 0.87 1.00 1.70** 0.51** 0.41** 1.95** 4.12** 3.43** 

Likelihood of trial in summary courts-martial 1.87 ** NA 1.25 2.31 ** 5.72 ** 3.09 * 7.64 ** 8.02 ** 8.51 ** 
Likelihood of receiving nonjudicial punishments 1.77 ** 1.42 ** 0.99 1.62 ** 3.95 ** 2.34 ** 2.34 ** 2.00 ** 4.05 ** 

Legend: ** next to the odds ratio indicates that the finding has a strong degree of statistical significance with a p-value less than 0.01.  
 *  next to the odds ratio indicates that the finding is statistically significant with a p-value between 0.01 and 0.05. 
If the space next to the odds ratio is blank, then the finding was not statistically significant.  
“N” refers to the population size for each group. 
“NA” indicates that the odds ratio for that group were not available because the number of servicemembers was too small to produce reliable findings. 
The double line separates the multivariate analyses from the ordered logistic regression analysis. 
Source: GAO analysis of Air Force investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These multivariate regression analysis 
results demonstrate the degree to which a racial, gender, or rank group combined with length of 
service is more likely than the reference category to be subject of a recorded investigation, tried in 
general and special courts-martial, convicted in general and special courts-martial, tried in summary 
courts-martial, and receive nonjudicial punishments. We used an ordered logistic regression analysis 
to calculate the likelihood of receiving a more severe punishment as a result of being convicted in 
general and special courts-martial. All racial categories listed are in reference to White 
servicemembers, all gender groups listed are in reference to female servicemembers, all education 
groups listed are in reference to servicemembers with more than a high school education, and all 
rank groups are in reference to servicemembers between ranks E5 and E9. The Other race group 
includes individuals who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other 
Pacific Islander, and multiple races. The term “recorded investigation” refers to where a 
servicemember was the subject of a criminal investigation that was recorded in the Air Force’s military 
criminal investigative organization’s database. 
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This appendix contains several tables that show the underlying data and 
analyses used throughout this report relating to Coast Guard personnel 
and military justice disciplinary actions from fiscal years 2013 through 
2017. We did not include populations that contained fewer than 20 
servicemembers in the populations presented in these tables to ensure 
the protection of sensitive information. As a result, the populations 
presented in this appendix may vary among the different tables and may 
vary from the populations presented in other places in this report. Our 
analyses of the Coast Guard’s investigations, military justice, and 
personnel databases, as reflected in these tables, taken alone, do not 
establish the presence or absence of unlawful discrimination. 

The following tables and information are included in this appendix: 

• Table 46: Total Population of the Coast Guard by Race, Fiscal Years 
2013–2017 

• Table 47: Summary Statistics by Race for Coast Guard Military 
Justice Actions, Fiscal Years 2013–2017 

• Table 48: Summary Statistics by Gender for Coast Guard Military 
Justice Actions, Fiscal Years 2013–2017 

• Table 49: Summary Statistics by Rank for Coast Guard Military 
Justice Actions, Fiscal Years 2013–2017 

• Table 50: Summary Statistics by Education for Coast Guard Military 
Justice Actions, Fiscal Years 2013–2017 

• Table 51: Summary Statistics by Age for Coast Guard Military Justice 
Actions, Fiscal Years 2013–2017 

• Table 52: Odds Ratios for Coast Guard Multivariate Regression 
Analyses 
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Table 46: Total Population of the Coast Guard by Race, Fiscal Years 2013–2017 

Race Population 
 Number Percent 
American Indian/Alaskan Native 1,234 2% 
Asian 879 1% 
Black or African American 3,404 5% 
Hispanic 8,534 13% 
Multiple races 3,253 5% 
Unknown race 4,357 7% 
White 45,043 68% 
Total population 66,704 100% 

Source: GAO analysis of Coast Guard personnel data. | GAO-19-344 

Note: The total populations presented in this table represent the number of unique active-duty 
servicemembers who served during fiscal years 2013 through 2017. 
 

 

Table 47: Summary Statistics by Race for Coast Guard Military Justice Actions, Fiscal Years 2013–2017 

 Population White Black Hispanic Other  Unknown race 
 N N % N % N % N % N % 
Total population 66,704 45,043 68% 3,404 5% 8,534 13% 5,366 8% 4,357 7% 
Recorded 
investigations 

1,437 845 59% 144 10% 253 18% 114 8% 81 6% 

General and special 
courts-martial 

175 133 64% < 20   42 20% < 20   < 20   

Legend: <20 refers to race groups that have zero or fewer than 20 servicemembers, to protect privacy. 
“N” refers to the population size for each group. 
Source: GAO analysis of Coast Guard investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Populations that contained fewer than 20 
servicemembers were not included in the total populations presented in this table to protect privacy. 
As a result, the populations presented in this table may vary from the populations presented in the 
body of the report or from other tables in this appendix. The Other race group includes individuals 
who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other Pacific Islander, and 
multiple races. The total population presented in this table represents the number of unique active-
duty servicemembers during fiscal years 2013 through 2017. The term “recorded investigation” refers 
to where a servicemember was the subject of a criminal investigation that was recorded in the Coast 
Guard’s criminal investigative organization’s database or was recorded in the Coast Guard’s military 
justice database as an investigation. Percentages in this table may not add up to 100 due to 
rounding, the exclusion of information identified as unknown or missing, and/or to protect privacy. 
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Table 48: Summary Statistics by Gender for Coast Guard Military Justice Actions, Fiscal Years 2013–2017 

 Population Male  Female 
 N N Percent N Percent 
Total population 66,704 56,117 84% 10,587 16% 
Recorded investigations 1,437 1,278 89% 159 11% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Coast Guard investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The total population presented in this table 
represents the number of unique active-duty servicemembers during fiscal years 2013 through 2017. 
The term “recorded investigation” refers to where a servicemember was the subject of a criminal 
investigation that was recorded in the Coast Guard’s criminal investigative organization’s database or 
was recorded in the Coast Guard’s military justice database as an investigation. The summary 
statistics for servicemembers tried in general and special and summary courts-martial were omitted 
from this table protect privacy because a gender group had fewer than 20 servicemembers. 
 

Table 49: Summary Statistics by Rank for Coast Guard Military Justice Actions, Fiscal Years 2013–2017 

 Population Rank E1-E4 Rank E5-E9 and officers 
 N N Percent N Percent 
Total population 66,704 28,939 43% 37,765 57% 
Recorded investigations 1,437 622 43% 815 57% 
General and special courts-
martial 

209 81 39% 128 61% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Coast Guard investigations, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The populations presented in this table 
represent the unique records of active-duty servicemembers during fiscal years 2013 through 2017. 
The term “recorded investigation” refers to where a servicemember was the subject of a criminal 
investigation that was recorded in the Coast Guard’s criminal investigative organization’s database or 
was recorded in the Coast Guard’s military justice database as an investigation. Although we 
analyzed officers separately from enlisted servicemembers, for reporting purposes we combined 
servicemembers in rank categories E5-E9 with officers in this table to protect privacy in those 
instances when the number of officers was fewer than 20.  
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Table 50: Summary Statistics by Education for Coast Guard Military Justice Actions, Fiscal Years 2013–2017 

 Population High school or less More than high school Unknown education 
 N N Percent N Percent N Percent 
Total population 66,704 43,985 66% 20,931 31% 1,788 3% 
Recorded 
investigations 

1,437 1,073 75% 325 23% 39 3% 

General and special 
courts-martial 

202 171 82% 31 15% < 20   

Legend: <20 refers to education levels that have zero or fewer than 20 servicemembers, to protect privacy. 
“N” refers to the population size for each group. 
Source: GAO analysis of Coast Guard investigation, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. Populations that contained fewer than 20 
servicemembers, including servicemembers with unknown education level, were not included in the 
populations presented in this table to protect privacy. As a result, the populations presented in this 
table may vary from the populations presented in the body of the report or from other tables in this 
appendix. The total population presented in this table represents the number of unique active-duty 
servicemembers during fiscal year 2013 through 2017. The term “recorded investigation” refers to 
where a servicemember was the subject of a criminal investigation that was recorded in the Coast 
Guard’s criminal investigative organization’s database or was recorded in the Coast Guard’s military 
justice database as an investigation. Percentages in this table may not add up to 100 due to 
rounding, the exclusion of information identified as unknown or missing, and/or to protect privacy.  
 
 

Table 51: Summary Statistics by Age for Coast Guard Military Justice Actions, Fiscal Years 2013–2017 

 Population <25 years  25-30 years  30-40 years  ≥40 years  
 N N Percent N Percent N Percent N Percent 
Total population 66,704 19,108 29% 15,524 23% 20,927 31% 11,145 17% 
Recorded 
investigations 

1,437 399 28% 357 25% 510 35% 171 12% 

General and special 
courts-martial 

209 44 21% 61 29% 82 39% 22 11% 

Legend: “N” refers to the population size for each group. 
Source: GAO analysis of Coast Guard investigation, military justice, and personnel data. | GAO-19-344 

Note: The information presented in this table, taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. The total population presented in this table 
represents the number of unique active-duty servicemembers during fiscal years 2013 through 2017. 
The term “recorded investigation” refers to where a servicemember was the subject of a criminal 
investigation that was recorded in the Coast Guard’s criminal investigative organization’s database or 
was recorded in the Coast Guard’s military justice database as an investigation.  
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The multivariate results listed below in table 52 show the odds ratios for 
the multivariate regression analyses of Coast Guard data. We used 
logistic regression to assess the relationship between the independent 
variables, such as race, education, rank, or gender, with the probability of 
being subject to a military justice action. Logistic regression allows for the 
coefficients to be converted into odds ratios. Odds ratios that are 
statistically significant and greater than 1.00 indicate that individuals with 
that characteristic are more likely to be subject to a military justice action. 
For example, an odds ratio of 1.55 for Black servicemembers would mean 
that they are 1.55 times more likely to be subject to a military justice 
action compared to White servicemembers. Odds ratios that are 
statistically significant and lower than 1.00 indicate that individuals with 
that characteristic are less likely to be subject to a military justice action. 
We excluded age and years of service from the Coast Guard analyses 
due to high correlation with the rank variable. 

Table 52: Odds Ratios for Coast Guard Multivariate Regression Analyses 

 Black Hispanic Unknown 
race 

Other Male High 
school 
or less 

Unknown 
education  

Rank E5-
E9 

Officers 

Recorded 
investigations 

2.36** 1.54** 1.03 1.13 1.43** 1.45** 1.52* 1.22** 0.71** 

Legend: ** next to the odds ratio indicate that the finding has a strong degree of statistical significance with a p-value less than 0.01.  
 *  next to the odds ratio indicates that the finding is statistically significant with a p-value between 0.01 and 0.05. 
If the space next to the odds ratio is blank, then the finding was not statistically significant.  
Source: GAO analysis of Coast Guard investigations and personnel data. | GAO-19-344 

Note: The information presented in this table taken alone, should not be used to make conclusions 
about the presence or absence of unlawful discrimination. These multivariate regression analysis 
results demonstrate the degree to which a racial, gender, education, or rank group is more likely than 
the reference category to be subject of a recorded investigation. The term “recorded investigation” 
refers to where a servicemember was the subject of a criminal investigation that was recorded in the 
Coast Guard’s criminal investigative organization’s database or was recorded in the Coast Guard’s 
military justice database as an investigation. All racial categories listed are in reference to White 
servicemembers, all gender groups listed are in reference to female servicemembers, all education 
groups listed are in reference to servicemembers with more than a high school education, and all 
rank groups are in reference to servicemembers between ranks E1 and E4. The Other race group 
includes individuals who identified as American Indian/Alaska Native, Asian, Native Hawaiian/Other 
Pacific Islander, and multiple races. We could not perform a multivariate regression analysis on 
general and special courts-martial due to the small number of adjudications in the Coast Guard during 
2013 through 2017.  
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We found that age, rank, length of service, and education were indicators 
of a servicemember’s likelihood of being the subject of a recorded 
investigation, court-martial, or nonjudicial punishment across the military 
services.1 To analyze age, rank, length of service, and education, we 
used bivariate regression analyses to determine which sub-population of 
each attribute was most likely to be subject to a recorded investigation, 
court-martial, or nonjudicial punishment. This appendix contains several 
tables that show the rank, education, length of service, and age groups 
most likely to be subject to a recorded investigation, tried in general and 
special courts-martial, tried in summary court-martial, and receive a 
nonjudicial punishment for all services from fiscal years 2013 through 
2017. For the Coast Guard, we could not analyze age, rank, length of 
service, and education as indicators for courts-martial or nonjudicial 
punishment due to the small number of recorded military justice cases 
from fiscal years 2013 through 2017. Our analyses of the services’ 
investigations, military justice, and personnel databases, as reflected in 
these tables, taken alone, do not establish the presence or absence of 
unlawful discrimination. 

The following tables and information are included in this appendix: 

• Table 53: Servicemember Rank Groups Most Likely to Be Subject to 
Investigations, Courts-Martial, and Nonjudicial Punishments when 
Compared with All Other Rank Groups 

• Table 54: Overview of Servicemember Education Groups Most Likely 
to Be Subject to Investigations, Courts-Martial, and Nonjudicial 
Punishments when Compared with All Other Education Groups 

• Table 55: Servicemember Length of Service Groups Most Likely to Be 
Subject to Investigations, Courts-Martial, and Nonjudicial 
Punishments when Compared with All Other Length of Service 
Groups 

                                                                                                                     
1Investigations are recorded in the military services’ criminal investigative organizations’ 
databases when a servicemember is the subject of a criminal allegation made by another. 
For purposes of this report, we state that the servicemember had a “recorded 
investigation” to describe these cases. For additional explanation of the databases we 
used to analyze investigations, please see Appendix I. For purposes of this report, we use 
the term “likelihood” when discussing the odds ratios from the results of our regression 
analyses. Odds ratios that are statistically significant and greater than 1.00 or lower than 
1.00 indicate that individuals with that characteristic are more likely or less likely, 
respectively, to be subject to a particular military justice action. 
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• Table 56: Servicemember Age Groups Most Likely to Be Subject to 
Investigations, Courts-Martial, and Nonjudicial Punishments when 
Compared with All Other Age Groups 

Table 53: Servicemember Rank Groups Most Likely to Be Subject to Investigations, Courts-Martial, and Nonjudicial 
Punishments when Compared with All Other Rank Groups 

Service Investigations Summary courts-martial General and special 
courts-martial 

Nonjudicial punishments 
(NJP) 

Army E1-E4 
1.85 times more likely  

No results due to incomplete 
summary courts-martial data 

E5-E9 
1.51 times more likely  

No results due to incomplete 
NJP data. 

Navy E1-E4 
1.37 times more likely  

No results due to incomplete 
summary courts-martial data 

E5-E9 
1.39 times more likely  

No results due to incomplete 
NJP data 

Marine Corps E1-E4 
1.29 times more likely  

E1-E4 
1.52 times more likely  

E5-E9 
1.96 times more likely  

E5-E9 
1.56 times more likely  

Air Force  E1-E4 
2.08 times more likely  

E1-E4 
16.04 times more likely  

E1-E4 
3.42 times more likely  

E1-E4 
4.16 times more likely  

Coast Guard E5-E9 
1.36 times more likely  

No results due to small 
number of cases 

No results due to small 
number of cases  

No results due to small 
number of cases  

Source: GAO analysis of each military service’s personnel, investigations, and military justice database information. | GAO-19-344 

Note: The results presented in this table were calculated through a bivariate regression model that 
compared servicemembers in one rank group with a composite variable of servicemembers in all 
other rank groups. We grouped the ranks in the Army, Navy, Marine Corps, and Coast Guard as; rank 
group 1: E1-E4, rank group 2: E5-E9, rank group 3: officers and warrant officers. We grouped the 
ranks in the Air Force as; rank group 1: E1-E4, rank group 2: E5-E6, rank group 3: E7-E9, rank group 
4: officers and warrant officers. 

 

Table 54: Servicemember Education Groups Most Likely to Be Subject to Investigations, Courts-Martial, and Nonjudicial 
Punishments when Compared with All Other Education Groups 

Service Investigations Summary courts-martial General and special 
courts-martial 

Nonjudicial punishments 
(NJP)  

Army  No results due to data 
reliability issues 

No results due to data 
reliability issues 

No results due to data 
reliability issues 

No results due to data 
reliability issues 

Navy High school or less 
2.16 times more likely  

No results due to incomplete 
summary courts-martial data 

High school or less 
1.80 times more likely  

No results due to incomplete 
NJP data 

Marine 
Corps 

High school or less 
2.52 times more likely  

High School or Less 
3.93 times more likely  

High school or less 
2.09 times more likely  

High school or less 
2.49 times more likely  

Air Force High school/Some college 
1.53 times more likely  

High school/Some college 
7.73 times more likely  

High school/Some college 
1.95 times more likely  

High school/Some college 
3.82 times more likely  

Coast Guard  High school or less 
1.56 times more likely  

No results due to small 
number of cases 

No results due to small 
number of cases 

No results due to small 
number of cases 

Source: GAO analysis of each military service’s personnel, investigations, and military justice database information. | GAO-19-344 
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Table 55: Servicemember Length of Service Groups Most Likely to Be Subject to Investigations, Courts-Martial, and 
Nonjudicial Punishments when Compared with All Other Length of Service Groups 

Service Investigations Summary courts-martial General and special 
courts-martial 

Nonjudicial punishments 
(NJP) 

Army 0-4 years 
1.36 times more likely  

No results due to incomplete 
summary courts-martial data 

4-8 years 
1.90 times more likely  

No results due to 
incomplete NJP data  

Navy 3-4 years 
1.62 times more likely 

No results due to incomplete 
summary courts-martial data 

3-4 years 
1.37 times more likely  

No results due to 
incomplete NJP data 

Marine Corps 5-6 years 
1.63 times more likely  

5-6 years 
1.34 times more likely 

5-6 years 
1.96 times more likely  

7-10 years 
1.69 times more likely  

Air Force Over 6 years 
9.07 times more likely  

0-4 years 
5.02 times more likely  

Over 6 years 
15.08 times more likely  

Over 6 years 
3.06 times more likely  

Coast Guard 6-10 years 
1.27 times more likely  

No results due to small 
number of cases  

No results due to small 
number of cases 

No results due to small 
number of cases 

Source: GAO analysis of each military service’s personnel, investigations, and military justice database information. | GAO-19-344 

 

Table 56: Servicemember Age Groups Most Likely to Be Subject to Investigations, Courts-Martial, and Nonjudicial 
Punishments when Compared with All Other Age Groups 

Service Investigations Summary courts-martial General and special courts-
martial 

Nonjudicial punishments 
(NJP) 

Army Under 25 years old 
1.63 times more likely  

No results due to incomplete 
summary courts-martial data 

30-40 years old 
1.37 times more likely  

No results due to 
incomplete NJP data 

Navy  21-25 years old 
1.48 times more  

No results due to incomplete 
summary courts-martial data 

21-25 years old 
1.25 times more likely  

No results due to 
incomplete NJP data 

Marine Corps 21-25 years old 
1.35 times more likely  

21-25 years old 
1.15 times more likely  

26-30 years old 
1.4 times more likely  

31-40 years old 
1.32 times more likely  

Air Force 21-25 years old 
1.54 times more likely  

21-25 years old 
2.98 times more likely  

21-25 years old 
1.44 times more likely  

Less than 21 years old 
2.56 times more likely  

Coast Guard 30-40 years old 
1.12 times more likely  

No results due to small 
number of cases 

No results due to small number 
of cases 

No results due to small 
number of cases 

Source: GAO analysis of each military service’s personnel, investigations, and military justice database information. | GAO-19-344 
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§825. Art. 25. Who may serve on courts-martial 

(a) Any commissioned officer on active duty is eligible to serve on all courts-martial for the trial 
of any person who may lawfully be brought before such courts for trial. 

(b) Any warrant officer on active duty is eligible to serve on general and special courts-martial 
for the trial of any person, other than a commissioned officer, who may lawfully be brought 
before such courts for trial. 

(c)(1) Any enlisted member on active duty is eligible to serve on a general or special court-
martial for the trial of any other enlisted member. 

     (2) Before a court-martial with a military judge and members is assembled for trial, an 
enlisted member who is an accused may personally request, orally on the record or in writing, 
that— 

         (A) the membership of the court-martial be comprised entirely of officers; or  

         (B) enlisted members comprise at least one-third of the membership of the court-martial, 
regardless of whether enlisted members have been detailed to the court-martial. 

     (3) Except as provided in paragraph (4), after such a request, the accused may not be tried by 
a general or special court-martial if the membership of the court-martial is inconsistent with the 
request. 

     (4) If, because of physical conditions or military exigencies, a sufficient number of eligible 
officers or enlisted members, as the case may be, are not available to carry out paragraph (2), the 
trial may nevertheless be held. In that event, the convening authority shall make a detailed 
written statement of the reasons for nonavailability. The statement shall be appended to the 
record. 

(d)(1) Except as provided in paragraph (2) for capital offenses, the accused in a court-martial 
with a military judge and members may, after the findings are announced and before any matter 
is presented in the sentencing phase, request, orally on the record or in writing, sentencing by 
members. 

     (2) In a capital case, the accused shall be sentenced by the members for all offenses for which 
the court-martial may sentence the accused to death in accordance with section 853(c) of this 
title (article 53(c)). 

     (3) In a capital case, if the accused is convicted of a non-capital offense, the accused shall be 
sentenced for such non-capital offense in accordance with section 853(b) of this title (article 
53(b)), regardless of whether the accused is convicted of an offense for which the court-martial 
may sentence the accused to death. 

(e)(1) When it can be avoided, no member of an armed force may be tried by a court-martial any 
member of which is junior to him in rank or grade. 
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     (2) When convening a court-martial, the convening authority shall detail as members thereof 
such members of the armed forces as, in his opinion, are best qualified for the duty by reason of 
age, education, training, experience, length of service, and judicial temperament. No member of 
an armed force is eligible to serve as a member of a general or special court-martial when he is 
the accuser or a witness for the prosecution or has acted as preliminary hearing officer or as 
counsel in the same case. 

     (3) The convening authority shall detail not less than the number of members necessary to 
impanel the court-martial under section 829 of this title (article 29). 

(f) Before a court-martial is assembled for the trial of a case, the convening authority may excuse 
a member of the court from participating in the case. Under such regulations as the Secretary 
concerned may prescribe, the convening authority may delegate his authority under this 
subsection to his staff judge advocate or legal officer or to any other principal assistant.  
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Article 25 – Who May Serve on Courts-Martial 
10 U.S.C. § 825 

1. ................

2. Summary of the Current Statute

Article 25 defines the eligibility requirements for members serving on courts-
martial panels. Currently, the convening authority selects and details members using the 
following criteria listed in Article 25(d)(2): age, education, training, experience, length of 
service, and judicial temperament. The convening authority may select any active duty 
commissioned officer or warrant officer for service on a general or special court-
martial panel.1 The convening authority may also detail enlisted members, but only if 
requested by an enlisted accused. If such a request is made, Article 25(c)(1) provides 
that enlisted membership must comprise at least one-third of the total membership 
of the panel, unless eligible enlisted members cannot be obtained due to physical 
conditions or military exigencies.2 When it can be avoided, an accused may not be tried 
by a member junior in rank or grade;3 and in all cases, enlisted members may never be 
detailed from the accused’s same unit4 

1 Warrant officers and enlisted members are only eligible to serve as panel members on general and special 
courts-martial, whereas commissioned officers are eligible to serve on all courts-martial, including as a 
summary court-martial officer. Article 25(a)-(b). 

2 If enlisted members cannot be obtained following a request by the accused for enlisted membership on the 
panel, Article 25(c)(1) requires the convening authority to make a detailed written statement, to be appended 
to the record of trial, stating why they could not be obtained. 

3 Prohibitions against members being tried at courts-martial by persons of inferior rank have been in effect 
since 1775. See generally WILLIAM WINTHROP, MILITARY LAW AND PRECEDENCE 951-983 (2000 reprint) (2d ed. 
1920).  
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unless the prohibition is waived by the accused.5 Article 25(e) permits the convening 
authority to excuse members before the court-martial is assembled—delegable to the staff 
judge advocate, legal officer, or another principal assistant pursuant to service regulations. 
After the court-martial is assembled, however, Article 29 provides that members may be 
added to or removed from the panel only with the approval of the military judge.  

3. Historical Background

The right to trial by jury in criminal cases has not been extended to courts-martial.6 
Beginning in the Revolutionary era, the Articles of War and Articles for the Government of 
the Navy provided for the appointment of officers to serve on courts-martial, but otherwise 
did not provide statutory criteria for their selection by court-martial convening authorities. 
In the aftermath of controversies about court-martial practices during World War I,7 
Congress first set forth basic criteria for service on courts-martial in the 1920 Articles of 
War.8 When Congress enacted the UCMJ in 1950, it incorporated these selection criteria 
into Article 25.9 With respect to enlisted representation on courts-martial, Congress did not 
authorize enlisted representation in statute until 1948, as part of the Elston Act 
amendments.10 This authorization was incorporated into Article 25 as enacted in 1950. 
From 1950 to 1986, Article 25 required all requests for enlisted members to be in writing. 
In 1986, Congress amended the statute to allow for oral requests by the accused.11 

4 Article 25(c)(2) currently defines a unit as being: “[A]ny regularly organized body as defined by the 
Secretary concerned, but in no case may it be a body larger than a company, squadron, ship’s crew, or body 
corresponding to one of them.” 

5 See United States v. Kimball, 13 M.J. 659, 660 (N.M.C.M.R. 1982) (holding that “where the accused and his 
defense counsel purported at trial to waive any objection to the enlisted members on the grounds that they 
were from the same unit as the accused, he will not be permitted to challenge the composition of the court in 
this regard on appeal.”).  

6 Ex parte Quirin, 317 U.S. 1 (1942); Ex parte Milligan, 71 U.S. 2 (1866); United States v. Guilford, 8 M.J. 598, 
601 (1979); see also Sanford v. United States, 586 F.3d 28 (D.C. Cir. 2009); Mendrano v. Smith, 797 F.2d 1538 
(10th Cir. 1986). 

7 See Edward F. Sherman, The Civilianization of Military Law, 22 MAINE L. REV. 3, 21 (1970); Gary C. Smallridge, 
The Military Jury Selection Reform Movement, A. F. L. REV. 343, 347-349 (1978). See generally United States v. 
White, 25 C.M.R 357 (1972). 

8 AW 4 of 1920 (“When appointing courts-martial, the appointing authority shall detail as members thereof, 
those officers of the command who, in his opinion, are best qualified for the duty by reason of age, training, 
experience, and judicial temperament. . . .”); see WINTHROP, supra note 3, at 951-997.  

9 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108; see Uniform Code of Military Justice: Hearings on 
H.R. 2498 Before a Subcomm. of the H. Comm. on Armed Services, 81st Cong. 1138-52 (1949). 

10 AW 16 of 1948. The Ansell-Crowder debates, which preceded the passage of the 1920 Articles of War, first 
raised the possibility of having enlisted members serve on military panels. 

11 Military Justice Act of 1983, Pub. L. No. 98-209, § 803(a), 97 Stat. 1393. 
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4. Contemporary Practice

A court-martial is a temporary body, created by a convening order to hear a specific case. 
Each convening order sets forth the names of the individual members detailed to serve on 
the specific court-martial. The members are selected by the convening authority, frequently 
from lists of nominees prepared by the convening authority’s staff judge advocate with 
input from the nominees’ superiors. Most services prepare lists of members designated for 
service over a period of time; in one service, a new list of members is prepared for each 
case.12 An allegation of improper manipulation of the member selection process may be 
reviewed as an issue of unlawful command influence.13  

The President has implemented Article 25 through R.C.M. 502 (Qualifications and duties of 
personnel of courts-martial), R.C.M. 503 (Detailing members, military judge, and counsel), 
R.C.M. 505 (Changes of members, military judge, and counsel), and R.C.M. 903 (Accused’s
elections on composition of court-martial). R.C.M. 903(a)(1) specifically provides that the
military judge shall ascertain, on the record and before the end of the initial Article 39(a)
session, whether the accused wishes to exercise his right to elect enlisted membership on
the panel. The convening authority’s excusal power under Article 25(e) and R.C.M. 505(c) is
typically exercised when the member has an approved reason for being absent from court
duty.

5. Relationship to Federal Civilian Practice

Under the Sixth Amendment and 28 U.S.C §§ 1861-1869, federal jurors are randomly 
selected, and the jury venire is required to represent a fair cross-section of the local 
community in the district or division where the court convenes. Each federal district court 
is required to devise and implement a written plan for random selection of jurors that does 
not exclude potential jurors on the basis of race, color, religion, sex, national origin, or 
economic status. The practices for selecting and impaneling juries vary widely among the 
federal districts, as the specific processes are managed by judges, administrative staff, and 
local district rules.14 The military justice system must be able to operate in deployed and 

12 In the Army, Navy, Marine Corps, and Coast Guard, the common practice is for an annual standing 
convening order, with amendments made for specific courts-martial. Commanders update these standing 
orders annually or upon assuming command. See ARMY REG. 27-10; JAGINST 5800.7F; MARINE CORPS ORDER 
5800.16A; COMMANDANT INSTR. M5810.1E. In the Air Force, commanders publish new convening orders for 
each new case referred for trial. See AIR FORCE INSTR. 51-201.  

13 See, e.g., United States v. Wiesen, 56 M.J. 172, 174 (C.A.A.F. 2001) (reversing for improper denial of 
challenge for cause of senior panel member who was in the chain of command of five other persons on the 
venire); United States v. Drain, 17 C.M.R. 44 (C.M.A. 1954) (reversing for improper denial of challenge for 
cause of senior panel member in part because he wrote the efficiency reports of all other court members); 
United States v. Mitchell, 19 M.J. 905 (A.C.M.R. 1985) (remanding a case where evidence was raised that the 
commander made remarks capable of influencing court members to disregard favorable character testimony 
by a convicted solider who was a sentencing witness for the accused). 

14 See WAYNE LAFAVE, JEROLD ISRAEL, NANCY KING, AND ORIN KERR, CRIMINAL PROCEDURE § 22.2(a) (3d ed. 2013) 
(describing the minimum requirements applicable to all random selection plans issued by federal district 
courts, and highlighting areas of difference).  
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operational environments in which large numbers of potential court-members are engaged 
in vital national security activities. As a consequence, it has not been considered practicable 
to adopt the civilian random selection model for use in courts-martial on a system-wide 
basis.15 Although court-martial panel members are not considered to be jurors under the 
Sixth amendment,16 a well-developed body of case law addresses the need for assembled 
court members to be objective and impartial.17 In addition, members are subject to 
challenge and disqualification under criteria similar to—and in some cases more stringent 
than—the criteria applicable to removal of jurors from civilian panels. 

6. .................

15 Attempts at random panel selection efforts have been made—most notably in experiments occurring at 
Fort Riley in 1974 and, later, at V Corps in 2005. Both experiments sought to apply random-selection 
procedures, but produced unforeseen difficulties in meeting the criteria under Article 25(d)(2). See James T. 
Hill, Achieving Transparency in the Military Panel Selection Process with the Preselection Method, 205 MIL. L. 
REV. 117, 128-130 (2010). In 1999, Congress directed the Joint Service Committee on Military Justice to study 
random selection of court-martial members. See generally JOINT SERVICE COMMITTEE ON MILITARY JUSTICE, REPORT 
ON THE METHODS OF SELECTION OF MEMBERS OF THE ARMED FORCES TO SERVE ON COURT-MARTIAL (1999). In its study, 
the Committee examined different methods of panel selection employed by the services, analyzed past 
random court-martial selection experiments, and analyzed Canadian and United Kingdom member-selection 
systems. Id. at 3. The Committee concluded that random selection is incompatible with Article 25(d)(2), and 
found that the standard selection method best applies Article 25(d)(2)’s best qualified mandate. Id. at 3, 22.  

16 See O’Callahan v. Parker, 395 U.S. 258 (1969); Ex parte Quirin, 317 U.S. 1 (1942). See generally Andrew S. 
Williams, Safeguarding the Commander’s Authority to Review the Findings of a Court-Martial, 28 BYU J. PUB. L. 
471, 485-500 (2014). 

17 See, e.g., United States v. McQueen, 7 M.J. 281, 281 (C.M.A. 1979) (“The proper test to evaluate the propriety 
of the judge’s denial of a challenge for cause ‘is whether he (the prospective court member) is mentally free to 
render an impartial finding and sentence based on the law and the evidence.’”) (quoting United States v. 
Parker, 19 C.M.R. 400, 410-411 (1955)).  
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Core Terms

enlisted, court-martial, convening, appointed, enlisted 
man, rank, senior, eligible, courts-martial, military, 
grade, noncommissioned, membership, staff, Hearings, 
courts, judge advocate, jurors, military justice, cases, 
colored, armed forces, personnel, selecting, armed 
services, qualifications, civilian, deliberately, statistics, 
systematic

Case Summary

Procedural Posture
Appellant accused appealed the decision of the Board 
of Review, which affirmed the accused's conviction by a 
military court-martial of three specifications of assault 
with a dangerous weapon.

Overview
The accused was charged with three specifications of 
assault with a dangerous weapon. The accused asked 
for, and was granted, enlisted court members. The staff 
judge advocate directed that his staff choose 
responsible, senior noncommissioned officers and, 
because the accused was a Negro, at least one Negro. 
The staff judge advocate requested senior 
noncommissioned officers because he regarded 
seniority of rank as an indication of civic responsibility 
and intelligence. The court-martial convicted the 
accused of the specifications. The accused challenged 
the selection process of the court-martial before the 
board of review, but the board of review's decision 
affirmed the convictions. The court affirmed the decision 
of the board of review. The court held that the 

consideration of senior noncommissioned officers for 
knowledge and intelligence purposes under art. 
25(d)(2), Unif. Code Mil. Justice did not deprive the 
accused of his right to enlisted personnel as court 
members. The court found no error in the deliberate 
selection of a Negro person as a member of the court-
martial because the inclusion was in favor of the 
accused, who was a member of the same race.

Outcome
The court affirmed a decision that affirmed the 
accused's conviction of three specifications of assault 
with a dangerous weapon.

LexisNexis® Headnotes

Criminal Law & Procedure > Juries & 
Jurors > Challenges to Jury Venire > General 
Overview

HN1[ ]  Juries & Jurors, Challenges to Jury Venire

Ordinarily, an objection to the method of selection of the 
triers of the facts must be made before trial.

Criminal Law & Procedure > Trials > Defendant's 
Rights > General Overview

Military & Veterans Law > Military Justice > General 
Overview

HN2[ ]  Trials, Defendant's Rights

Decisions respecting the right to trial by one's peers in 
civil courts are inapplicable to the military courts.

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-3980-003X-P1N9-00000-00&context=1530671
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Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Right to Jury Trial

Criminal Law & Procedure > ... > Impaneling Grand 
Juries > Selection of Jurors > General Overview

Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > General 
Overview

Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > Grand Jury 
Requirement

Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > Scope of 
Protection

Criminal Law & Procedure > ... > Grand 
Juries > Procedures > General Overview

Criminal Law & Procedure > ... > Accusatory 
Instruments > Indictments > General Overview

Criminal Law & Procedure > Sentencing > Capital 
Punishment > General Overview

Military & Veterans Law > Military Justice > General 
Overview

Military & Veterans Law > Military Justice > Courts 
Martial > Court-Martial Member Panel

HN3[ ]  Criminal Process, Right to Jury Trial

Under the Fifth and Sixth Amendments to the United 
States Constitution, persons in the armed forces do not 
have the right to indictment by grand jury and trial by 
petit jury for a capital or infamous crime. However, 
courts-martial are criminal prosecutions, and those 
constitutional protections and rights which the history 
and text of the Constitution do not plainly deny to 
military accused are preserved to them in the service. 
Constitutional due process includes the right to be 
treated equally with all other accused in the selection of 
impartial triers of the facts. Methods of selection which 
are designed to produce a court membership which has, 
or necessarily results in, the appearance of a "packed" 
court are subject to challenge. The United States Court 
of Military Appeals should, therefore, consider a 
challenge to the integrity of the selection process in the 
light of the experience and learning of the civilian courts 
that have dealt with challenges of the various methods 

of choosing juries.

Criminal Law & Procedure > Juries & 
Jurors > General Overview

HN4[ ]  Criminal Law & Procedure, Juries & Jurors

The legislative branch of the government has broad 
power to prescribe the qualifications of jurors. 
Consistent with the public interest, it may exclude 
various groups in the community from eligibility.

Military & Veterans Law > Military Justice > Courts 
Martial > Court-Martial Member Panel

Military & Veterans Law > Military Justice > General 
Overview

Military & Veterans Law > ... > Courts 
Martial > Types of Courts-Martial > Special Courts-
Martial

Military & Veterans Law > Military Justice > Judicial 
Review > Courts of Criminal Appeals

HN5[ ]  Courts Martial, Court-Martial Member Panel

Any enlisted member of an armed force on active duty 
who is not a member of the same unit as the accused is 
eligible to serve on general and special courts-martial 
for the trial of any enlisted member of an armed force 
who may lawfully be brought before such courts for trial, 
but he shall serve as a member of a court only if, before 
the convening of the court, the accused personally has 
requested in writing that enlisted members serve on it. 
After such a request, the accused may not be tried by a 
general or special court-martial the membership of 
which does not include enlisted members in a number 
comprising at least one third of the total membership of 
the court, unless eligible enlisted members cannot be 
obtained on account of physical conditions or military 
exigencies. If such members cannot be obtained, the 
court may be convened and the trial held without them, 
but the convening authority shall make a detailed written 
statement, to be appended to the record, stating why 
they can not be obtained. art. 25, Unif. Code Mil. 
Justice, 10 U.S.C.S. § 825.

Military & Veterans Law > Military Justice > General 

15 U.S.C.M.A. 31, *31; 1964 CMA LEXIS 197, **1; 35 C.M.R. 3, ***3
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Overview

Military & Veterans Law > Military Justice > Judicial 
Review > Courts of Criminal Appeals

HN6[ ]  Military & Veterans Law, Military Justice

The Uniform Code of Military Justice's definition of an 
enlisted person is not limited to those above a specified 
rank. 10 U.S.C.S. § 101(17), superseding original art. 
1(9), Unif. Code. Mil. Justice, 50 U.S.C.S. § 551, defines 
an enlisted person as "a person in an enlisted grade."

Criminal Law & Procedure > Juries & Jurors > Voir 
Dire > General Overview

HN7[ ]  Juries & Jurors, Voir Dire

Gross population figures are generally recognized as 
not being useful for the purpose of determining qualified 
veniremen.

Criminal Law & Procedure > Juries & 
Jurors > Challenges to Jury Venire > General 
Overview

HN8[ ]  Juries & Jurors, Challenges to Jury Venire

Beyond the specific statutory exclusions, a method of 
selection which leaves out part of those nominally within 
the scope of eligibility is not necessarily unlawful. The 
use of voter registration lists as sources for eligibles is 
upheld, notwithstanding that qualified nonvoters are 
thereby automatically excluded. Similarly, telephone 
directories are valid selection sources, although they 
exclude those who may be qualified for jury service, but 
are too poor, or are unwilling, to have telephones.

Criminal Law & Procedure > Juries & 
Jurors > Challenges to Jury Venire > General 
Overview

HN9[ ]  Juries & Jurors, Challenges to Jury Venire

An irrelevant reason cannot be used to exclude a 
substantial group of otherwise qualified persons.

Criminal Law & Procedure > Juries & 
Jurors > Challenges to Jury Venire > General 
Overview

HN10[ ]  Juries & Jurors, Challenges to Jury Venire

A method of selection which uses criteria reasonably 
and rationally calculated to obtain jurors meeting the 
statutory requirements for service is proper.

Criminal Law & Procedure > Juries & 
Jurors > Challenges to Jury Venire > General 
Overview

Military & Veterans Law > Military Justice > Courts 
Martial > Court-Martial Member Panel

HN11[ ]  Juries & Jurors, Challenges to Jury Venire

In the civilian community, a preference for certain voting 
districts as potentially more fruitful sources of eligible 
jurors is not exclusionary discrimination.

Criminal Law & Procedure > Juries & 
Jurors > Challenges to Jury Venire > General 
Overview

Military & Veterans Law > Military Justice > General 
Overview

HN12[ ]  Juries & Jurors, Challenges to Jury Venire

Where the selection process is designed only to find 
enlisted men qualified for court service, and the senior 
noncommissioned ranks provide a convenient and 
logically probable source for eligibles, to refer first to 
those ranks for prospective members is not an 
impermissible choice.

Constitutional Law > Equal Protection > Nature & 
Scope of Protection

Criminal Law & Procedure > Juries & 
Jurors > Challenges to Jury Venire > General 
Overview

HN13[ ]  Equal Protection, Nature & Scope of 
Protection

15 U.S.C.M.A. 31, *31; 1964 CMA LEXIS 197, **1; 35 C.M.R. 3, ***3
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If deliberately to include qualified persons is 
discrimination, it is discrimination in favor of, not against, 
an accused. Equal protection of the laws is not denied, 
but assured.

Counsel: Captain Charles W. Schiesser argued the 
cause for Appellant, Accused.  With him on the brief 
were Colonel Joseph L. Chalk and Captain Daniel H. 
Benson. 

Captain John C. Cortesio, Jr., argued the cause for 
Appellee, United States.  With him on the brief were 
Lieutenant Colonel Francis M. Cooper and Captain 
William L. Leonard. 

Judges: QUINN, Chief Judge; KILDAY, Judge 
(concurring in the result); FERGUSON, Judge 
(dissenting).  

Opinion by: QUINN 

Opinion

 [*33]   [***5]  Opinion of the Court 

QUINN, Chief Judge: 

The question on this appeal, 1 and in several similar 
cases, is whether the method by which enlisted court 
members were selected discriminated against the lower 
enlisted ranks in such way as to threaten the integrity of 
the courts-martial system and violte the Uniform Code of 
Military Justice. 

 [**2]  HN1[ ] Ordinarily, an objection to the method of 
selection of the triers of the facts must be made before 
trial.  Shotwell Mfg. Co. v United States, 371 US 341, 9 
L ed 2d 357, 83 S Ct 448 (1963); United States v Gale, 
109 US 65, 27 L ed 857, 3 S Ct 1 (1883); United States 
v Klock, 210 F2d 217 (CA 2d Cir) (1954).  Objection was 
not made in this case until the record of trial was before 
the board of review.  Consequently, Government 
counsel contend the accused waived the right to 
challenge the validity of the selection process, since it 

1 The accused was convicted of three specifications of assault 
with a dangerous weapen, and sentenced to a bad-conduct 
discharge, total forfeitures, confinement at hard labor for three 
years, and reduction to Private E-1.  Modification of the 
sentence by the convening authority reduced the confinement 
to one year.

does not appear he was unaware of the essential facts 
until he presented the matter to the board of review.  
See United States v Beer, 6 USCMA 180, 19 CMR 306. 
However, in two cases pending before us, the issue was 
raised at trial; and it appears likely to arise frequently 
until  [*34]   [***6]  decided on the merits.  Appropriately, 
therefore, we can pass over the procedural deficiency to 
reach the substance of the issue, which was considered 
by the board of review.  See Coleman v Alabama, 377 
US 129, 12 L ed 2d 190, 84 S Ct 1152 (1964); United 
States v Culp, 14 USCMA 199, 203, 33 CMR 411; 
United States v Hood, 9 USCMA 558, 26 CMR 338. 

Beyond waiver,  [**3]  the first issue for consideration is 
the standard of selection of courts-martial members.  2 
Appellate defense counsel maintain military due process 
requires that the methods of selection approximate 
those in the civilian courts to insure a panel drawn from 
a cross section of the entire military community.  
Oppositely, the Government contends civilian standards 
are "antagonistic" to the military requirements.  In 
support, it quotes a statement from the Court of Appeals 
for the Tenth Circuit to the effect that HN2[ ] "decisions 
respecting the right to trial by one's peers in civil courts 
are inapplicable" to the military courts.  DeWar v Hunter, 
170 F2d 993, 997 (1948), cert den 337 US 908, 93 L ed 
1720, 69 S Ct 1048 (1949). 

HN3[ ] Under the Fifth and Sixth Amendments to the 
United States Constitution, persons in the armed forces 
do not have the right to indictment by grand jury and trial 
by petit jury for a capital or infamous crime.  Ex parte 
Quirin, 317 US 1, 87 L ed 3, 63 S Ct 2 (1942). However, 
courts-martial are criminal prosecutions, and those 
constitutional protections [**4]  and rights which the 
history and text of the Constitution do not plainly deny to 
military accused are preserved to them in the service.  
United States v Culp, supra. Constitutional due process 
includes the right to be treated equally with all other 
accused in the selection of impartial triers of the facts.  
Methods of selection which are designed to produce a 
court membership which has, or necessarily results in, 
the appearance of a "packed" court are subject to 
challenge.  United States v Hedges, 11 USCMA 642, 29 
CMR 458; see also United States v Sears, 6 USCMA 
661, 20 CMR 377. We should, therefore, consider the 
challenge to the integrity of the selection process, in the 
light of the experience and learning of the civilian courts 
that have dealt with challenges of the various methods 

2 We express our appreciation to both Government counsel 
and appellate defense counsel for their helpful briefs.
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of choosing juries.  See United States v Baker, 14 
USCMA 311, 34 CMR 91. 

HN4[ ] The legislative branch of the Government has 
broad power to prescribe the qualifications of jurors. 
United States v Wilson, 158 F Supp 442 (MD Ala) 
(1958), affirmed 255 F2d 686 (CA 5th Cir) (1958), cert 
den 358 US 865, 3 L ed 2d 98, 79 S Ct 97 (1958); 
United States v Mirabal Carrion, 140 F Supp 226 
(Puerto Rico) (1956).  Consistent [**5]  with the public 
interest, it may exclude various groups in the community 
from eligibility.  Rawlins v Georgia, 201 US 638, 50 L ed 
899, 26 S Ct 560 (1906). From the time of the War of 
Independence until 1948, membership on courts-martial 
was limited to officers.  The accused does not dispute, 
and we do not doubt, the constitutionality of the practice, 
antedating, as it does, the adoption of the Constitution, 
which specifically exempts the military from the jury trial 
provision.  See United States v Culp, supra. After World 
War I, there was a considerable agitation, perhaps most 
articulately advanced by General Samuel T. Ansell, a 
judge advocate of the Army, to make enlisted persons 
eligible for appointment to a court-martial convened to 
try an enlisted accused.  The attempt did not succeed at 
that time, but it gave strength and direction to the World 
War II reform movement.  Morgan, "The Background of 
the Uniform Code of Military Justice," 6 Vanderbilt Law 
Review 169 (1953).  In 1948, the Elston Act modified 
the Articles of War, which governed the Army and the 
Air Force, to provide for enlisted membership on a 
court-martial, if requested by an enlisted accused.  
Elston Act, Public [**6]  Law 759, 80th Congress, 62 
Stat 604, 628, approved June 24, 1948.  In 1950, 
Congress enacted the Uniform Code of Military Justice 
for all the armed forces. With some modification of the 
 [*35]   [***7]  Elston Act, the Code carried over the right 
of an enlisted accused to be tried by a court-martial 
composed in part of enlisted persons.  The pertinent 
provision reads as follows: 

HN5[ ] "Any enlisted member of an armed force on 
active duty who is not a member of the same unit as the 
accused is eligible to serve on general and special 
courts-martial for the trial of any enlisted member of an 
armed force who may lawfully be brought before such 
courts for trial, but he shall serve as a member of a 
court only if, before the convening of the court, the 
accused personally has requested in writing that 
enlisted members serve on it.  After such a request, the 
accused may not be tried by a general or special court-
martial the membership of which does not include 
enlisted members in a number comprising at least one 
third of the total membership of the court, unless eligible 

enlisted members cannot be obtained on account of 
physical conditions or military exigencies.  If such 
members cannot be [**7]  obtained, the court may be 
convened and the trial held without them, but the 
convening authority shall make a detailed written 
statement, to be appended to the record, stating why 
they could not be obtained." [Article 25(c)(1), 10 USC § 
825.] 

It is unnecessary for present purposes to review the 
reasons for, and the long evolution of, the qualification 
of enlisted persons for service on courts-martial. Suffice 
it to say that the right to enlisted court members was 
deemed important.  Its importance is emphasized by the 
exceedingly narrow and specifically defined conditions 
under which a trial can be had without enlisted 
membership. As Mr. Felix Larkin, one of the principal 
draftsmen of the Code, informed the Subcommittee of 
the House Armed Services Committee, which held 
hearings on the Uniform Code, the denial of the right to 
enlisted members would be justifiable only "in the most 
exceptional type of case," where the conditions "made it 
impossible for . . . [the convening authority] to obtain 
enlisted men." Hearings before House Armed Services 
Committee on H.R. 2498, 81st Congress, 1st Session, 
pages 1150, 1151. 

Here, the accused asked for, and was granted, enlisted 
court [**8]  members.  Of the four persons appointed to 
the court, three were sergeants major (E-9), and one 
was a master sergeant (E-7).  The accused contends 
the method by which these members were selected 
violated the Uniform Code in that, all enlisted persons in 
grades lower than E-7, and all specialists regardless of 
grade, all of whom were otherwise eligible for 
appointment, were arbitrarily and discriminatorily 
excluded from consideration.  He also contends the 
selection process was invalid because a Negro enlisted 
man was arbitrarily included in the court membership. 
The Government does not question the facts upon 
which the accused's allegation of error is predicated, but 
it denies the validity of the accused's conclusions.  The 
facts are set out in affidavits by persons who 
participated in the selection process. 

From the affidavits, it appears that in the late afternoon 
of the day before trial, the accused, through his counsel, 
informed trial counsel he desired to exercise his right to 
have enlisted members on the court.  The request was 
transmitted to the staff judge advocate, who told his 
deputy to obtain from the adjutant general's office a list 
of "senior noncommissioned officers [**9]  who were 
regarded as responsible and available for court-martial 
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duty." The staff judge advocate requested senior 
noncomissioned officers because he regarded "seniority 
of rank . . . [as an] indication of civic responsibility and 
intelligence." He also asked, because the accused in 
Negro and the alleged assaults were against white 
soldiers, that the list include at least one member of that 
race.  The deputy telephoned the instructions to the 
deputy adjutant general, who in turn passed them on to 
the noncommissioned officer in charge, Sergeant Major 
R. M. Nelson.  Understanding he was to select "mature, 
responsible, and experienced senior noncommissioned 
officers," Sergeant Nelson compiled a list of eight or ten 
names by "random" selection from the  [*36]   [***8]  
"personnel rosters" in the office.  The names were 
submitted by telephone to the staff judge advocate's 
office.  A written list with the names of Negro nominees 
marked with asterisks was prepared, and given to the 
chief of staff. He took the list to the convening authority.  
Three or four of the eight or ten names on the list were 
selected by the convening authority.  No Negro on the 
list was chosen.  Instead, the [**10]  general asked by 
name for a Sergeant Jones who was believed to be a 
Negro. Jones, however, was not a member of that race.  
The adjutant general suggested two other enlisted men 
believed to be Negro; one turned out to be white; the 
other was rejected because two members of command 
were already "tapped" for the court.  After further inquiry, 
the staff judge advocate succeeded in obtaining a 
"responsible" Negro sergeant first class from an 
engineer unit.  He was accepted by the convening 
authority, and on the day of trial was added to the court.  
According to the staff judge advocate, his sole purpose 
was to obtain "court members with integrity and 
common sense." He regarded his method of selection 
as better designed to achieve that purpose than the 
mere submission of a list of names obtained "willy-nilly 
out of the . . . duty rosters of the Adjutant General." And 
he believed the method was sanctioned by the practice 
in the Federal courts as delineated in United States v 
Hoffa, 205 F Supp 710 (SD Fla) (1962). 

Undeniably, the selection of mature, responsible, and 
available persons for court-martial membership is in the 
best tradition of the judicial process.  All civilian 
jurisdictions [**11]  have similar qualifications for jurors. 
See 28 USC § 1861; United States v Dennis, 183 F2d 
201 (CA 2d Cir) (1950), affirmed 341 US 494, 95 L ed 
1137, 71 S Ct 857 (1951). In fact, the Uniform Code 
explicitly gives the convening authority a large measure 
of discretion in selecting court members to the end that 
he obtain the "best qualified for the duty by reason of 
age, education, training, experience, length of service, 
and judicial temperament." Article 25(d)(2), Uniform 

Code of Military Justice, 10 USC § 825. As large as the 
discretion appears to be, the Uniform Code does not 
contemplate blanket exclusion of persons below 
specified rank as being unlikely to possess the statutory 
qualities. 

Nothing in the Uniform Code expressly limits 
membership on a court-martial to persons of a particular 
rank. On the contrary, notwithstanding the reference to 
the selection of those "best qualified," Article 25 implies 
all ranks and grades are eligible for appointment. 
Subsection (d)(1) carries forward the venerable tradition 
that, whenever it can be avoided, no court member shall 
be junior in rank or grade to the accused.  Since the 
provision allows a court member junior to the accused 
to [**12]  serve (see Mullan v United States, 140 US 
240, 35 L ed 489, 11 S Ct 788 (1891)), Congress, 
apparently, believed the lower ranks would contain 
qualified persons who would be appointed to courts-
martial as occasions warranted.  The practice, both 
before and after the Uniform Code, reflects this belief, at 
least as far as officer members are concerned.  The 
many records of trial that have come before this Court 
show that lieutenants and captains in the Army are 
frequently appointed to courts-martial, although they 
probably have substantially less experience and years 
of service than colonels and generals.  Similarly, Navy 
courts-martial often include lieutenants as members, but 
rarely have admirals.  Much less variation in rank has 
been observed in the enlisted membership, but, even 
here, almost all ranks have been appointed. 

Enlisted grades range from E-1, the lowest, to E-9, the 
highest.  Statistics presented by appellate defense 
counsel show that in the Army, during the period 
between 1959 through 1963, no enlisted court member 
was lower in grade than an E-4.  Considering that E-1s 
and E-2s are normally persons with short periods of 
service, and allowing further for the statutory [**13]  
preference for persons senior in rank to the accused, 
the appellant's statistics appear to reflect a realization 
that all enlisted ranks are eligible for selection as  [*37]  
 [***9]  court members.  The testimony of several 
witnesses at the Congressional hearings on the Uniform 
Code indicates a general understanding to that effect.  
The following exchange between Mr. George 
Spiegelberg, testifying on behalf of the American Bar 
Association, and several members of the House Armed 
Services Subcommittee, is, perhaps, most 
representative: 

"Mr. PHILBIN.  Do you think a jury trial in any 
circumstances is advisable? 
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"Mr. SPIEGELBERG.  No, sir.  As I said before, Mr. 
Philbin, I do not think that you should permit civilian 
interference. 

"Mr. PHILBIN.  I am speaking of a jury trial of his own 
peers. 

"Mr. SPIEGELBERG.  Oh, you are talking about the 
enlisted men on the court. 

"Mr. RIVERS.  That is what I am talking about. 

"Mr. SPIEGELBERG.  I am sorry, perhaps I 
misunderstood you completely.  Frankly, and this has 
been discussed at length in the American Bar 
Association, we do not think that you get very far by 
having enlisted men on courts. 

"Mr. RIVERS.  It is not going to hurt. 

 [**14]  "Mr. SPIEGELBERG.  No, absolutely no. 

"Mr. RIVERS.  I do not think so. 

"Mr. SPIEGELBERG.  If it gives the enlisted man a 
feeling of confidence -- 

"Mr. RIVERS.  That is right. 

"Mr. SPIEGELBERG.  That he might be able to have 
some of his peers on the court -- 

"Mr. RIVERS.  That is right. 

"Mr. SPIEGELBERG.  Certainly the experiment can do 
no harm.  But my shrewd guess would be that most of 
the enlisted men who serve on courts will either be 
master sergeants or tech sergeants with from 6 years' 
service up and that they will be more severe in their 
judgment of the man on trial than would officers. 

"But I agree completely.  It does no harm and it may do 
good. 

"Mr. RIVERS.  That is right. 

"Mr. GAVIN.  Why would it necessarily have to be a 
sergeant or a master sergeant? 

"Mr. SPIEGELBERG.  It would not.  But, I say, my guess 
is that you will find in most cases the enlisted men on 
the court will be either first or second grade. 

"Mr. PHILBIN.  Why should that follow, necessarily? 

"Mr. SPIEGELBERG.  Well, I do not know why except 
that those are the enlisted men that the commander or 

the junior officer -- the company commanders -- know 
and they are the men that they actually [**15]  select 
and recommend as being qualified for court-martial 
duty. 

"Mr. PHILBIN.  Of course, in doing it, you could see that 
it would be a fair representation of all enlisted men, of all 
ranks, and so forth. 

"Mr. SPIEGELBERG.  You could.  But I think it is not 
more than a third now on the court and that would mean 
at most two on the average court, and it would be pretty 
hard to administer such a provision. 

"I do not say it could not be done.  I think it is better not 
to try to specify --." [Hearings before House Armed 
Services Committee on H.R. 2498, 81st Congress, 1st 
Session, pages 715, 723, 724.] 

Two other matters reflect the general understanding at 
the time of enactment of the Code that all enlisted 
persons are eligible for court membership. First, 
HN6[ ] the Uniform Code's definition of an enlisted 
person is not limited to those above a specified rank. 10 
USC § 101 (17), superseding original Article 1(9), 50 
USC § 551, defines an enlisted person as "a person in 
an enlisted grade." (Emphasis supplied.) Secondly, the 
requirement of the 1948 Elston Act that court members 
have not less than two years' service was eliminated in 
the Uniform Code. 

What we have said about the [**16]  original  [*38]  
 [***10]  understanding of the Code's enlisted 
membership provision indicates that a method of 
selection which disregards individual qualification and 
deliberately and systematically excludes all enlisted 
persons of the lower ranks is contrary to the Uniform 
Code.  Cf.  Thiel v Southern P. Co., 328 US 217, 90 L 
ed 1181, 66 S Ct 984 (1946). The question is whether 
such discriminatory exclusion was practiced in this case. 

Appellate defense counsel contend the statistics 
presented to us show that so few members of the lower 
enlisted ranks have served on courts-martial in relation 
to the large number of senior ranks as to establish a 
prima facie case of deliberate and long-continued 
discrimination throughout the Army.  See Norris v 
Alabama, 294 US 587, 79 L ed 1074, 55 S Ct 579 
(1935); Pierre v Louisiana, 306 US 354, 83 L ed 757, 59 
S Ct 536 (1939). There are several flaws in the 
argument.  For one, it is extremely doubtful that the 
accused's statistics can properly be applied to the court-
martial jurisdiction in which he was tried.  The figures for 
1960, for example, show there were fifty-one general 
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courts-martial with enlisted members; twenty-two of 
these [**17]  tried accused in the rank of E-3 and E-4.  
One of the E-3 cases had an E-4 court member; 
apparently, four of the E-4 cases had E-5 court 
members.  It would seem, therefore, that in almost 
twenty-three percent of the cases in these categories, 
the court membership included enlisted persons in the 
lowest rank that would assure compliance with the 
statutory preference for members senior to the accused.  
We are not informed as to the commands in which these 
courts were appointed. If they were appointed within the 
general court-martial jurisdiction in issue, there would 
patently be little substance to the accused's claim of 
arbitrary discrimination against the lower ranks of 
enlisted personnel. Also, there is evidence that this 
jurisdiction had no requests by enlisted accused, other 
than in this case, for enlisted court members since 
October 1962.  There is no evidence of how many, if 
any, requests were made in previous periods.  
Consequently, there is little or no basis for an inference 
of arbitrary discrimination from the fact of non-
appointment of lower ranks over a long period of time.  
Cf.  Hill v Texas, 316 US 400, 86 L ed 1559, 62 S Ct 
1159 (1942). Taken as a whole, and considered [**18]  
in the light most favorable to the accused, the statistics 
do not establish a policy or predilection to exclude lower 
ranks from consideration for court membership, without 
regard to the qualifications established by the Uniform 
Code. 

Turning to the particular method of selection in this 
case, Government counsel contend the accused's 
evidence fails to show any impropriety by the convening 
authority.  They argue that there is a vast and vital 
difference between the list of the prospective court 
members submitted by the staff judge advocate and the 
actual selections by the convening authority.  They say 
that the convening authority's request for an enlisted 
man not on the list shows he "did not regard [it] as 
binding." If the convening authority himself had no 
desire to discriminate arbitrarily against the lower ranks, 
discrimination by those charged with the responsibility 
for preparation of the list of eligibles would nevertheless 
vitiate the selection process.  Glasser v United States, 
315 US 60, 86 L ed 680, 62 S Ct 457 (1942); United 
States v Dennis, 183 F2d 201, supra, at pages 217-218.  
We must, therefore, consider appellate defense 
counsel's contention that the list [**19]  of eligibles was 
invalid because those on the list were selected by the 
deliberate and blanket exclusion of all but senior 
noncommissioned officers.  Such exclusion, they say, 
however well-intentioned it may have been, undermines 
the integrity of the courts-martial system.  See Thiel v 

Southern P. Co., supra. 

The evidence does not show what enlisted ranks were 
contemplated by the staff judge advocate as constituting 
senior noncommissioned officers.  Appellate defense 
counsel impress upon us the fact that of four enlisted 
men on the court, the lowest grade appointed was an E-
7.  There were, however, eight to ten names on the list, 
and we  [*39]   [***11]  are not informed of the rank of 
the unselected eligibles. One or more of them may have 
had a lower rank than E-7.  Still, we need not determine 
the precise rank separating the senior 
noncommissioned officer from other enlisted personnel. 
Whatever the cutoff point, undeniably some groups of 
otherwise eligible persons were not considered by the 
staff judge advocate in the initial selection.  Was this so 
reprehensible as to invalidate his method? 

HN7[ ] Gross population figures are generally 
recognized as not being useful for the purpose [**20]  of 
determining qualified veniremen.  United States v Flynn, 
106 F Supp 966, 972 (SD NY) (1952); United States v 
Shannabarger, 19 F Supp 975, 978 (WD Mo) (1937), 
ruling sustained in Walker v United States, 93 F2d 383 
(CA 8th Cir) (1937).  Some method of weeding out from 
the general population is essential.  Every method 
involves a choice which will exclude part of the general 
community.  In fact, normal statutory standards of 
eligibility such as age, literacy, and mental health 
automatically eliminate a part of the general population.  
HN8[ ] Beyond the specific statutory exclusions, a 
method of selection which leaves out part of those 
nominally within the scope of eligibility is not necessarily 
unlawful.  The use of voter registration lists as sources 
for eligibles has consistently been upheld, 
notwithstanding that qualified nonvoters are thereby 
automatically excluded.  Gorin v United States, 313 F2d 
641 (CA 1st Cir) (1963), cert den 374 US 829, 10 L ed 
2d 1052, 83 S Ct 1870 (1963); United States v Flynn, 
supra. Similarly, telephone directories are valid selection 
sources, although they exclude those who may be 
qualified for jury service, but are too poor, or are 
unwilling, to have telephones.  [**21]  United States v 
Van Allen, 208 F Supp 331 (SD NY) (1962).  The gloss 
history has written on the Magna Carta provision that no 
"Freeman shall be taken . . . but by lawful Judgment of 
his Peers" does not demand that the triers of the facts 
come exclusively from the identical group to which the 
accused belongs.  Without attempting to analyze 
separately the multitude of cases on the subject, it 
would appear that the important question is whether the 
standard for selection is relevant to the statutory bases 
for eligibility as a juror. HN9[ ] An irrelevant reason 
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cannot be used to exclude a substantial group of 
otherwise qualified persons because it deprives the jury 
system "of the broad base it was designed . . . to have 
in our democratic society." Ballard v United States, 329 
US 187, 195, 91 L ed 181, 67 S Ct 261 (1946). The rule 
was exemplified in the Thiel case, supra, which struck 
down a system of selection that excluded all who 
earned their livelihood on a daily basis.  The Supreme 
Court noted that "the pay period of a particular individual 
is completely irrelevant to his eligibility and capacity to 
serve as a juror." Thiel v Southern P. Co., 328 US 217, 
supra, at page 223.  See [**22]  also United States v 
Henderson, 298 F2d 522, 525 (CA 7th Cir) (1962), cert 
den 369 US 878, 8 L ed 2d 280, 82 S Ct 1150 (1962), in 
which the Court of Appeals for the Seventh Circuit 
described the rule as prohibiting exclusion of a 
substantial group on the basis of "irrational or self-
imposed standards." 

HN10[ ] A method of selection which uses criteria 
reasonably and rationally calculated to obtain jurors 
meeting the statutory requirements for service is proper.  
Such a system does not threaten the representative 
nature of the panel.  Over a defense objection, for 
example, that the selection system unfairly excluded 
members of the lower economic brackets, a United 
States District Court sustained the blanket exclusion of 
loafers and hangers-on, on the ground it was 
reasonably apparent such persons lacked the statutory 
requirements that jurors be sober, intelligent, and of 
good reputation.  United States v Shannabarger, supra, 
at pages 977-978. In United States v Flynn, 106 F Supp 
966, supra, at pages 978-979, the defendants 
contended the method of selection discriminated against 
manual workers.  There, a prospective juror was 
excluded if the qualification questionnaire sent to him by 
the clerk's [**23]  office was returned incomplete or with 
misspellings.  The court held that these  [*40]   [***12]  
deficiencies in the questionnaire bore directly on the 
statutory requirements that jurors be able to read and 
write, and that they be intelligent and well-informed. 

We may take judicial notice that many enlisted persons 
below the senior noncommissioned ranks are literate, 
mature in years, and sufficiently judicious in 
temperament to be eligible to serve on courts-martial. It 
is equally apparent, however, that the lower enlisted 
ranks will not yield potential court members of sufficient 
age and experience to meet the statutory qualifications 
for selection, without substantial preliminary screening.  
It is permissible to anticipate, therefore, as did the staff 
judge advocate in this case, that the senior ranks will 
more readily provide a large number of persons 

possessing the varied qualities enumerated in the 
Uniform Code.  In fact, the discussions of Article 25 in 
the hearings on the Code, which we quoted partially 
earlier, show a general understanding that the 
relationship between the prescribed qualifications for 
court membership, especially "training, experience, and 
length of [**24]  service," and seniority of rank is so 
close that the probabilities are that those in the more 
senior ranks would most often be called upon to serve.  
House Hearings, supra, at page 724; see also Hearings 
before Senate Armed Services Committee on S. 857 
and H.R. 4080, 81st Congress, 1st Session, page 183.  
HN11[ ] In the civilian community, a preference for 
certain voting districts as potentially more fruitful 
sources of eligible jurors is not exclusionary 
discrimination.  United States v Dennis, supra. Reliance 
upon a standard of selection which is directly and 
reasonably calculated to obtain persons with the 
qualifications prescribed by law does not vitiate the 
selection system.  All enlisted persons may be eligible 
for membership on courts-martial; but not all enlisted 
ranks must, or for that matter can, be represented on 
any one court-martial. The Uniform Code requires a 
choice based upon a variety of qualities, not, as the staff 
judge advocate pointed out, "willy-nilly" recourse to the 
routine duty roster. 

Appellate defense counsel argue that senior 
noncommissioned officers are to be distinguished from 
all other enlisted persons in that they have a predilection 
to convict.  No evidence [**25]  is presented or offered 
to support that contention.  And we reject summarily, as 
obnoxious to the Uniform Code and the traditions of 
American justice, the assumption that a senior 
noncommissioned officer would violate his oath to 
decide the cause impartially, because he is afraid of, or 
desires to curry favor with, the officer-members of the 
court.  Our experience, and our convictions are to the 
contrary. 

Career enlisted persons are no more inclined or likely to 
prejudge an accused, or to treat him with greater 
severity, than are career officers.  This is not to say that 
all persons, commissioned and noncommissioned, are 
always free from fixed ideas and attitudes which may 
predispose them unfavorably toward an accused.  Some 
individuals may be biased, actually or apparently, and 
are, therefore, subject to challenge.  United States v 
Drain, 4 USCMA 646, 16 CMR 220; see also United 
States v Hedges, 11 USCMA 642, 29 CMR 458. 
Disqualification of an individual, however, does not 
vitiate the process by which the court members were 
selected.  Here, the only purpose in looking to the senior 
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noncommissioned ranks was to obtain persons 
possessed of proper qualifications to judge and 
sentence [**26]  an accused.  There was no desire or 
intention to exclude any group or class on irrelevant, 
irrational, or prohibited grounds.  In short, the evidence 
leaves no room to doubt that HN12[ ] the selection 
process was designed only to find enlisted men qualified 
for court service.  The senior noncommissioned ranks 
provided a convenient and logically probable source for 
eligibles. To refer first to those ranks for prospective 
members is not an impermissible choice.  United States 
v Dennis, supra. 

We turn to the intentional selection of a Negro to serve 
as a court member.  [*41]   [***13]  Complaints about 
color or race in the selection of jurors normally deal with 
the exclusion of qualified persons solely on such 
irrelevant and prohibited bases.  See Annotation, 
"Violation of constitutional rights of defendant in criminal 
case by unfair practices in selection of grand or petit 
jury," 82 L ed 1053.  However, in Collins v Walker, 329 
F2d 100 (1964), the Court of Appeals for the Fifth Circuit 
granted a writ of habeas corpus on the ground the 
accused, a Negro, was unlawfully discriminated against 
when the panel of twenty grand jurors which indicted 
him was so organized as deliberately [**27]  to include 
six Negroes. The court reasoned that the intentional 
inclusion of Negroes constituted "discrimination against . 
. . [the accused] because of his race or color." Id., at 
page 105. With due respect to the learning and 
experience of the Court of Appeals, we think it 
misapprehended the fundamental difference between 
inclusion of a member of a particular group for the 
purpose of obtaining a fair representation of a 
substantial part of the community, and exclusion of 
members of that group so as to reduce the 
representational character of the jury.  In Avery v 
Georgia, 345 US 559, 562, 97 L ed 1244, 73 S Ct 891 
(1953), which was relied upon by the Court of Appeals, 
the Supreme Court criticized the practice of using a 
white ticket to designate a prospective white juror, and a 
yellow ticket to indicate a Negro juror. However, the 
criticism was related to the established fact that no 
Negroes had been selected for service over an 
extended period of time, although they numbered five 
percent of the jury list.  The flagging of the tickets, 
together with the long continued failure to select a single 
Negro for service, was held to establish a prima facie 
case of exclusion [**28]  of Negroes from jury duty. It 
was exclusion, not inclusion, that vitiated the selection 
process.  In Dow v Carnegie-Illinois Steel Corporation, 
224 F2d 414 (CA 3d Cir) (1955), cert den 350 US 971, 
100 L ed 842, 76 S Ct 442 (1956), the clerk deliberately 

tried to place more than one Negro juror on each panel.  
To achieve that purpose, the cards of eligible jurors 
were marked to show those who were Negro. The court 
pointed out that, unlike Avery, which was a case of 
exclusion, the inclusion of Negroes on the jury was 
designed "to insure a fair representation" of that class, 
and was, therefore, proper.  Dow v Carnegie-Illinois 
Steel Corporation, 224 F2d 414, supra, at pages 425-
426.  Accord: United States v Dennis, 183 F2d 201, 
supra, at page 223; United States v Forest, 118 F Supp 
504 (ED Mo) (1954).  HN13[ ] If deliberately to include 
qualified persons is discrimination, it is discrimination in 
favor of, not against, an accused.  Equal protection of 
the laws is not denied, but assured.  We hold, therefore, 
there was no error in the deliberate selection of a Negro 
to serve on the accused's court-martial. 

The decision of the board of review is affirmed.  

Concur by: KILDAY 

Concur

KILDAY, Judge [**29]  (concurring in the result): 

I concur in the result reached by Chief Judge Quinn.  I 
do not agree with all of the reasons given by him in 
reaching that result.  Because the routes we follow are 
so divergent, I feel it is requisite that my view be 
separately stated. 

The Congress has power "to make Rules for the 
Government and Regulation of the land and naval 
Forces," Constitution of the United States, Article I, 
Section 8, Clause 14.  This power is entirely separate 
from the Congressional judicial powers as outlined in 
Article III of the Constitution.  This is mode clear in the 
early case of Dynes v Hoover, 20 Howard 65 (U.S. 
1858), in the following language: 

"These provisions show that Congress has the power to 
provide for the trial and punishment of military and naval 
offenses in the manner then and now practiced by 
civilized nations; and that the power to do so is given 
without any connection between it and the 3d article of 
the Constitution defining the judicial power of the United 
States; indeed that the two powers are entirely 
independent of each other." 

An accused before a court-martial is not entitled to a 
jury trial.  Ex parte  [*42]   [***14]  Milligan, 4 Wall [**30]  
2, 123 (U.S. 1866); Ex parte Quirin, 317 US 1, 87 L ed 
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3, 63 S Ct 2 (1942); United States v Culp, 14 USCMA 
199, 33 CMR 411. 

A court-martial must be convened in faithful compliance 
with the statute under which it is authorized as is made 
clear by the following language of the Supreme Court: 

". . .  A court-martial is the creature of statute, and, as a 
body or tribunal, it must be convened and constituted in 
entire conformity with the provisions of the statute, or 
else it is without jurisdiction." [McClaughry v Deming, 
186 US 49, 62, 46 L ed 1049, 22 S Ct 786 (1902).] 

". . .  To give effect to its [the court-martial] sentences, it 
must appear affirmatively and unequivocally that the 
court was legally constituted; that it had jurisdiction; that 
all the statutory regulations governing its proceedings 
had been complied with, and that its sentence was 
conformable to law." [Runkle v United States, 122 US 
543, 556, 30 L ed 1167, 7 S Ct 1141 (1887).] 

It would therefore appear that it is neither necessary nor 
desirable to cite and analyze cases governing the 
formation of a jury in a trial before a court created and 
proceeding under the judicial power conferred by Article 
III of [**31]  the Constitution in evaluating the formation 
of a court-martial under a statute passed by the 
Congress in the exercise of the power to make rules for 
the government and regulation of the land and naval 
forces conferred by Article I as the "two powers are 
entirely independent of each other." Dynes v Hoover, 
supra. Our inquiry in the case at bar should be limited to 
consideration as to whether, in the formation of the 
court-martial, the convening authority complied with the 
provisions of the statute. 

Article 25(c)(1), Uniform Code of Military Justice, 10 
USC § 825, makes it abundantly clear that any (or all) 
enlisted persons are eligible to serve on general and 
special courts-martial, where enlisted members are 
requested by the accused and within the other 
limitations expressly provided in Article 25, supra.  The 
selection of enlisted men is, by Article 25(d)(2), 
committed to the sound discretion of the convening 
authority.  There is, however, the strong direction of 
Article 25(d)(1) that, "When it can be avoided, no 
member of an armed force may be tried by a court-
martial any member of which is junior to him in rank or 
grade." 

In this separate opinion it shall be my purpose, 
by [**32]  consideration of the statutory provisions, the 
legislative history of the provision for enlisted members 

of courts-martial, and other considerations, to point out 
that the convening authority acted in conformity with 
such statutory provisions; and that the appellant was 
tried by a fair and impartial court-martial. 

The issue pending before us for decision is contained in 
the language of the granted assignment as follows: 

"THE INTENTIONAL AND SYSTEMATIC EXCLUSION 
FROM AN ENLISTED COURT-LIST OF MEMBERS OF 
LOWER ENLISTED GRADES, OTHERWISE ELIGIBLE, 
IS UNLAWFUL, AND IN THIS CASE, SUCH 
EXCLUSION DEPRIVED THE ACCUSED OF 
MILITARY DUE PROCESS." 

It is to be noted that the appellant does not contend the 
court-martial which tried him was biased or prosecution 
minded.  He does not contend the members appointed 
were not qualified, nor is there any indication the 
appellant did not receive a fair trial.  Rather, he alleges 
that "Senior noncommissioned officers, quite naturally, 
would view a disturbance in a barracks in a different 
light than would lower grade enlisted men, and it is 
strenuously submitted that such senior 
noncommissioned officers would be likely to consider 
the entire matter [**33]  more as a breakdown in 
discipline than anything else." 1 There is,  [*43]   [***15]  
however, no contention that those who served on this 
court-martial were so oriented.  Therefore, the naked 
question presented concerns the consideration for 
appointment and the appointment, as members of the 
court-martial, of senior noncommissioned officers only. 

Appellate Government counsel vigorously contend that 
inasmuch as this question was first raised by an "Article 
38(c) Brief" which was never presented to the convening 
authority; there was an absence of objection at the time 
the court-martial was convened as to the manner in 
which it was selected; the appellant failed to exercise 
any challenge for cause or peremptorily challenge any 
officer-member; and since he did not in any manner 
raise an issue relative [**34]  to the composition or the 
manner of its selection; appellant is now precluded from 
raising the objection for the first time on appeal. 

I am not prepared to say all of these objections are 
without merit.  Indeed, orderly procedure obviously 

1 The charges and specifications and record of trial reflect that 
rather than this being a simple disturbance in the barracks, the 
accused was convicted of three specifications of assault with a 
deadly weapon (one specification by kicking the victim in the 
head with his foot encased in a shoe and two by brandishing 
an open straight edged razor) during a fight in the barracks.
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dictates that any complaint regarding the composition of 
a court-martial should be raised at the earliest 
opportunity, where prompt action may be taken to rectify 
any defect.  On the other hand, the importance of the 
issue involved, the earnestness with which it is 
presented, the fact that there are additional cases 
containing the identical question pending disposition by 
us, and other considerations, in my opinion, render it 
highly desirable, if not essential, that we proceed now to 
its determination. 

I 

In military jurisprudence, courts-martial were composed 
of officers only from time immemorial.  At the conclusion 
of World War I and, again, at the conclusion of World 
War II, there was bitter complaint, from those who had 
served, against the manner in which military justice had 
been administered, including the exclusion from courts-
martial of all enlisted personnel. These complaints gave 
rise to the consideration of these questions by a 
number [**35]  of committees, commissions and boards, 
both officially appointed and privately convened. 

The proposal that enlisted men be eligible to so serve 
was recommended, officially, to the House of 
Representatives, during the 79th Congress, through a 
report of a subcommittee of the Committee on Military 
Affairs, which was investigating the national was effort, 
the report being authored by Honorable Carl Durham, a 
Representative from North Carolina (House Report No. 
2722, 79th Congress, 2d Session, page 2 (1946)). 

During the 80th Congress, on March 12, 1947, 
Honorable Robert P. Patterson, Secretary of War, 
forwarded to the Speaker of the House of 
Representatives a draft of a bill entitled: 

"A bill to amend the Articles of War to improve the 
administration of military justice, to provide for more 
effective appellate review, to insure the equalization of 
sentences and for other purposes." 

This draft bill was offered in the House of 
Representatives and became H.R. 2575, 80th 
Congress, 1st Session.  It is to be noted that this bill 
constituted proposed amendments to the existing 
Articles of War, governing the Army.  Included therein 
was a proposed amendment to "Art 4.  Who May Serve 
on Courts-Martial,"  [**36]  the second subsection 
thereof reading as follows: 

"All enlisted persons in the active military service of the 
United States or in the active military service of the 

Marine Corps when detached for service with the Army 
by order of the President, shall be competent to serve 
on general and special courts-martial for the trial of 
enlisted persons and persons of these categories shall 
be detailed for such service when deemed proper by the 
appointing authority." [Emphasis supplied.] [Hearings 
before House Armed Services Committee on H.R. 2575, 
80th Congress, 1st Session, page 1904.] 

It is to be noted that H.R. 2575 was referred to the Legal 
Subcommittee of the Committee on Armed Services, of 
which Honorable Charles Elston, a Representative from 
Ohio, was Chairman, and upon the adoption of the bill 
 [*44]   [***16]  it became popularly known as the 
"Elston Act." 

At that time the Under Secretary of War represented the 
Secretary of War in the administration of military justice.  
Honorable Kenneth C. Royall, Under Secretary of War, 
appeared before the Elston Subcommittee to interpret 
and give the Department's views with reference to the 
pending bill.  In explaining the provision [**37]  for 
enlisted men as members of courts-martial, Secretary 
Royall stated: 

"The bill would make qualified senior enlisted personnel 
-- here is another point that has caused a great deal of 
criticism, and I am going to discuss that a little more fully 
later on -- from other units than that of the enlisted man 
tried eligible to serve as members of general and 
special courts martial which try enlisted men, this to be 
done within the discretion of the appointing authority. 

"As to enlisted men on the courts . . . the bill follows the 
recommendation of the American Bar Association 
Committee.  The belief has been expressed in some 
quarters that enlisted men should be required on all 
courts trying enlisted men and that the matter should not 
be left discretionary with the appointing authority.  On 
the other hand, there is a definite feeling that enlisted 
men may not wish to be tried by other enlisted men. And 
some combat commanders feel that it would be 
detrimental to discipline to have enlisted men on courts.  
For these reasons, I think, the committee left the matter 
flexible -- at least those are our reasons for approving 
the committee's recommendation. 

"The second thing is they found [**38]  that the enlisted 
men who were in authority -- the sergeants and the 
corporals -- were in many instances inclined to be 
considerably harsher than the officers, which from my 
experience in World War I was certainly the case.  I 
don't know whether they have changed since then or 
not." [Emphasis supplied.] [House Hearings, supra, 
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pages 1920-1923.] 

Brigadier General Hubert D. Hoover, Assistant Judge 
Advocate General in charge of military justice matters of 
the Army, testified, in part, as follows: 

"As we conceive it, the appointment of enlisted persons 
is designed not to expand the groups of persons who 
may be eligible to serve on courts martial in order that 
we shall have an additional reservoir of eligibles, but, if 
we may put it that way, the appointment is authorized in 
deference to what appears to be the public demand for 
participation by enlisted persons in courts martial. 

"Another consideration which comes to me is that the 
ordinary enlisted man who is selected for court-martial 
duty will probably be one of noncommissioned grade, 
because of his capacity and his experience.  I think that 
the enlisted man who is being tried is due for a pretty 
serious disappointment, when [**39]  he gets his 
sentence, because I really think that the 
noncommissioned officers will be harder with respect to 
punishment than officers will be." [House Hearings, 
supra, pages 2019, 2022.] 

In reporting H.R. 2575, with amendments, to the House 
of Representatives and recommending that the bill, as 
amended, be passed, the committee stated the manner 
in which it had amended the War Department's proposal 
as to the language of Article 4 of the Articles of War with 
a very significant observation as follows: 

"Should enlisted men be authorized to sit as members 
of a court martial in the trial of other enlisted men? 

"The War Department agrees that they should, at the 
option of the appointing authority.  Our committee 
agrees that they should, at the option of the defendant 
and has amended section 3 accordingly.  We seriously 
doubt that the inclusion of enlisted men as members of 
the court will benefit enlisted men who are defendants, 
however, the choice is properly a right of the defendant.  
Once having  [*45]   [***17]  exercised that right he must 
assume the responsibility for the results of his choice." 
[Emphasis supplied.] [House Report No. 1034, 80th 
Congress, 1st Session,  [**40]  page 6.] 

The provision, as thus amended, passed both the 
House of Representatives and the Senate and became 
law.  The Elston Act also contained, as a part of Article 
of War 4, substantially the same language as presently 
appears in Article 25(d)(2) of the Code as to 
considerations to be observed by the appointing 
authority in convening a court-martial, except that it also 

contained the provision, "officers and enlisted persons 
having less than two years' service shall not, if it can be 
avoided without manifest injury to the service, be 
appointed as members of courts-martial in excess of 
minority membership thereof." 

It is manifest that the committee and the Congress 
granted, in Article of War 4, wide discretion to the 
appointing authority in choosing those to compose the 
court-martial. It is equally manifest that had the 
Congress intended that such Article be construed as 
now contended by appellant, it had full authority, by 
appropriate language, to so provide.  Rather, with a 
frank caveat from the highest civilian official and the 
highest military official of the War Department, having 
responsibility for the administration of military justice, 
that the language used would result [**41]  in the 
appointment of noncommissioned officers or qualified 
senior enlisted personnel, nevertheless the Congress 
adhered to the language used by such officials in their 
draft bill.  That the committee agreed such personnel 
would be appointed, and that they could be expected to 
be harsher than commissioned personnel is rendered 
indisputable by the language of the committee report 
expressing serious doubt that such enlisted men on 
courts-martial would benefit the defendant, and its even 
stronger caveat that: "Once having exercised that right 
he must assume the responsibility for the results of his 
choice." 

II 

With this background and legislative history of the 
introduction of enlisted men as members of courts-
martial, I proceed to a consideration of the 
circumstances surrounding the enactment of Article 25, 
Uniform Code of Military Justice, 10 USC § 825. 

The Elston Act was approved by the President on June 
24, 1948, 62 Stat 604, 627, Public Law 759, 80th 
Congress.  On February 8, 1949, Honorable James 
Forrestal, Secretary of Defense, forwarded to the 
Speaker of the House of Representatives a draft of a 
proposed bill "To unify, consolidate, revise, and codify 
the Articles of War,  [**42]  the Articles of the 
Government of the Navy, and the disciplinary laws of 
the Coast Guard, and to enact and establish a Uniform 
Code of Military Justice." 

Article 25 of this draft bill followed the provisions of 
Article of War 4 of the Elston Act, but contained 
sufficient difference in language to justify the quotation 
of the whole thereof herein: 
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"ART. 25.  Who may serve on courts-martial. 

"(a) Any officer on active duty with the armed forces 
shall be competent to serve on all courts-martial for the 
trial of any person who may lawfully be brought before 
such courts for trial. 

"(b) Any warrant officer on active duty with the armed 
forces shall be competent to serve on general and 
special courts-martial for the trial of any person, other 
than an officer, who may lawfully be brought before 
such courts for trial. 

"(c) Any enlisted person on active duty with the armed 
forces who is not a member of the same unit as the 
accused shall be competent to serve on general and 
special courts-martial for the trial of any enlisted person 
who may lawfully be brought before such courts for trial, 
but he shall be appointed as a member of a court only if, 
prior to the convening of such court,  [**43]  the accused 
has requested in writing that enlisted persons serve on 
it.  After such a request, no enlisted person shall be tried 
by a general or special court-martial the membership of 
which  [*46]   [***18]  does not include enlisted persons 
in a number comprising at least one-third of the total 
membership of the court, unless competent enlisted 
persons cannot be obtained on account of physical 
conditions or military exigencies.  Where such persons 
cannot be obtained, the court may be convened and the 
trial held without them, but the convening authority shall 
make a detailed written statement, to be appended to 
the record, stating why they could not be obtained. 

"For the purposes of this article, the word 'unit' shall 
mean any regularly organized body as defined by the 
Secretary of the Department, but in no case shall it be a 
body larger than a company, a squadron, or a ship's 
crew, or than a body corresponding to one of them. 

"(d)(1) When it can be avoided, no person in the armed 
forces shall be tried by a court-martial any member of 
which is junior to him in rank or grade. 

"(2) When convening a court-martial, the convening 
authority shall appoint as members thereof such [**44]  
persons as, in his opinion, are best qualified for the duty 
by reason of age, education, training, experience, length 
of service, and judicial temperament.  No person shall 
be eligible to sit as a member of a general or special 
court-martial when he is the accuser or a witness for the 
prosecution or has acted as investigating officer or as 
counsel in the same case." [Hearings before House 
Armed Services Committee on H.R. 2498, 81st 
Congress, 1st Session, page 572.] 

It should be noted that the above Article 25(d)(1) is a 
provision which had existed in the Articles of War for 
many years.  Winthrop's Military Law and Precedents, 
2d ed, 1920 Reprint, page 71.  The language of Article 
25(d)(2) was originally enacted by Act approved June 4, 
1920, 41 Stat 759. 

The proposal for the adoption of a Uniform Code of 
Military Justice was referred, by the Committee on 
Armed Services, to a subcommittee of which Honorable 
Overton Brooks, a Representative from Louisiana, was 
Chairman, and that subcommittee held extended and 
exhaustive hearings on its proposals. 

The question of the eligibility and selection of enlisted 
men as members of courts-martial was again discussed 
by this second subcommittee [**45]  to study the 
question.  At that time a total of fifteen courts-martial 
containing enlisted men had been held and full 
information with reference thereto was available to the 
subcommittee.  Hearings before House Armed Services 
Committee on H.R. 2498, 81st Congress, 1st Session, 
page 727. 

Among others, George A. Spiegelberg, Esquire, 
Chairman of the Special Committee on Military Justice 
of the American Bar Association, addressed himself to 
this question, testifying, in part, as follows: 

"Mr. SPIEGELBERG.  Oh, you are talking about the 
enlisted men on the court. 

"Mr. RIVERS.  That is what I am talking about. 

"Mr. SPIEGELBERG.  I am sorry, perhaps I 
misunderstood you completely.  Frankly, and this has 
been discussed at length in the American Bar 
Association, we do not think that you get very far by 
having enlisted men on courts. 

"Mr. RIVERS.  It is not going to hurt. 

"Mr. SPIEGELBERG.  No, absolutely no. 

"Mr. RIVERS.  I do not think so. 

"Mr. SPIEGELBERG.  If it gives the enlisted man a 
feeling of confidence -- 

"Mr. RIVERS.  That is right. 

"Mr. SPIEGELBERG.  That he might be able to have 
some of his peers on the court -- 

"Mr. RIVERS.  That is right. 
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"Mr. SPIEGELBERG.  [**46]  Certainly the experiment 
can do no harm.  But my shrewd guess would be that 
most of the enlisted men who serve on courts will either 
be master sergeants  [*47]   [***19]  or tech sergeants 
with from 6 years' service up and that they will be more 
severe in their judgment of the man on trial than would 
officers. 

"But I agree completely.  It does no harm and it may do 
good. 

"Mr. RIVERS.  That is right. 

"Mr. GAVIN.  Why would it necessarily have to be a 
sergeant or a master sergeant? 

"Mr. SPIEGELBERG.  It would not.  But, I say, my guess 
is that you will find in most cases the enlisted men on 
the court will be either first or second grade. 

"Mr. PHILBIN.  Why should that follow, necessarily? 

"Mr. SPIEGELBERG.  Well, I do not know why except 
that those are the enlisted men that the commander or 
the junior officer -- the company commanders -- know 
and they are the men that they actually select and 
recommend as being qualified for court-martial duty. 

"Mr. PHILBIN.  Of course, in doing it, you could see that 
it would be a fair representation of all enlisted men, of all 
ranks, and so forth. 

"Mr. SPIEGELBERG.  You could.  But I think it is not 
more than a third now on the [**47]  court and that 
would mean at most two on the average court, and it 
would be pretty hard to administer such a provision. 

"I do not say it could not be done.  I think it is better not 
to try to specify --." [Ibid, pages 715, 724.] 

After having heard testimony as to the manner in which 
the amended Article of War 4, making enlisted men 
eligible for membership on courts-martial, had been 
construed and administered, the Congress saw fit to 
reenact the same in substantially the same language.  
That no oversight was involved is evident.  The fact that 
the Congress saw fit to change some of the language of 
Article of War 4 in readopting it as Article 25, places it 
beyond cavil that Congress recognized and ratified the 
prior interpretation made by the War Department, the 
executive department charged with responsibility for its 
interpretation.  United States v Davis, 12 USCMA 576, 
31 CMR 162; United States v Littrice, 3 USCMA 487, 13 
CMR 43; United States v Scheunemann, 14 USCMA 
479, 482, 34 CMR 259. 

III 

Turning now to the language of Article 25(d)(1) and 
25(d)(2), it is observed that the same is neither doubtful, 
obscure nor ambiguous, and resort to rules of statutory 
construction [**48]  is unnecessary.  United States v 
Davis, supra. The first clear and positive direction to the 
convening authority in appointing a court-martial is that: 
"When it can be avoided, no person in the armed forces 
shall be tried by a court-martial any member of which is 
junior to him in rank or grade." This is an ancient 
provision of military law.  Winthrop, supra.  The plain 
and unambiguous meaning of this provision is that an 
accused before a court-martial is to be tried by his 
superiors, not by his peers or equals as is the case of a 
civilian defendant before a jury. 

The direction of Article 25(d)(2) is that the convening 
authority shall appoint as members thereof such 
persons as, in his opinion, are best qualified for the duty 
by reason of age, education, training, experience, length 
of service, and judicial temperament.  It would be 
difficult to conceive of words with which more 
adequately to commit the selection to the sound 
discretion of the convening authority.  If the person 
under consideration for appointment is not junior to the 
accused, the selection is of those who "in his opinion" 
are best qualified.  The guidelines established are those 
which, among other worthwhile [**49]  qualifications, 
tend to the accumulation of rank or grade. We are not 
blind to, nor ignorant of, the fact that under statutory 
provisions and ancient military procedures, age, 
education, training, experience, and length of service, 
do produce an accumulation of military rank and grade. 
This determination is within the sound disretion of the 
convening authority.  He may not abuse that discretion 
by the choice of individuals who are not fair and 
impartial.  He can no more "stack" the  [*48]   [***20]  
court against the interests of the accused than he can 
pollute the court by command control or influence 
against him.  United States v Hedges, 11 USCMA 642, 
29 CMR 458; United States v Kitchens, 12 USCMA 589, 
31 CMR 175. In the case before us there is no 
contention nor intimation that the convening authority 
abused his discretion in the selection of the individuals 
who composed the court, nor that any of them were 
other than fair and impartial. 

IV 

In an able and exhaustive brief, appellate defense 
counsel point out that in a long series of cases, which 
they cite, the Supreme Court has established certain 
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general rules which are now followed by the Supreme 
Court and other Federal [**50]  courts as well.  Counsel 
conclude that, broadly stated, the major rules are as 
follows: (1) An accused is not entitled to any particular 
kind of jury; (2) an accused has no right or inclusion on 
the panel of any person or class of persons; but (3) an 
accused is entitled to a fair and impartial jury drawn 
from a panel from which no class of eligible persons 
was systematically, arbitrarily, and purposefully 
excluded because of membership in that class or 
prejudice against that class. 

Most likely counsel has analyzed the Federal cases 
correctly and has come to a justifiable conclusion with 
reference to those cases.  However, the fact remains 
that in a military trial, an accused is entitled to no jury, 
but to a court-martial chosen in accordance with Article 
25, Uniform Code of Military Justice, supra, the system 
of military justice provided by Congress in the exercise 
of its constitutional power to make rules for the 
government and regulation of the land and naval forces.  
Ex parte Milligan, 4 Wall 2, 137-138 (U.S. 1866); Ex 
parte Quirin, 317 US 1, 87 L ed 3, 63 S Ct 2 (1942); 
United States v Culp, 14 USCMA 199, 33 CMR 411. 
The language used in DeWar v Hunter, 170 F2d 993 
(CA10th Cir)  [**51]  (1948), cert den 377 US 908, 93 L 
ed 1720, 69 S Ct 1048 (1949), well and property states 
the law: 

"Appellant's contention that a court-martial constituted to 
try a private soldier, composed entirely of officers, 
violates the 6th Amendment of the Constitution, in that it 
denies him a right to a trial before his peers or equals, is 
not well founded.  The right of trial by jury guaranteed by 
the 6th Amendment to the Constitution of the United 
States is not applicable in a trial by military court-martial. 
Hence, decisions respecting the right to trial by one's 
peers in civil courts are inapplicable.  A soldier is subject 
to military law and what constitutes due process in a trial 
by a military tribunal is gauged by the principles of 
military law enacted by the Congress, provided the 
accused is given due notice of the charge against him, a 
fair opportunity to prepare his defense, and his guilt is 
adjudicated by a competent tribunal." 

The conclusion of the Court of Appeals for the Tenth 
Circuit is confirmed by those decisions of the Supreme 
Court holding unconstitutional provisions of the Uniform 
Code of Military Justice subjecting certain categories of 
civilians to trial by court-martial.  [**52]  The burden of 
those cases is that Congress may make liable to trial by 
court-martial only persons in military status and subject 
to military law, for the reason that civilians are not 

subject to those exceptions to constitutional protections 
and due process which apply to those in military status.  
Toth v Quarles, 350 US 11, 100 L ed 8, 76 S Ct 1 
(1955); Reid v Covert, 354 US 1, 1 L ed 2d 1148, 77 S 
Ct 1222 (1957); Kinsella v United States, 361 US 234, 4 
L ed 2d 268, 80 S Ct 297 (1960); McElroy v Guagliardo, 
361 US 281, 4 L ed 2d 282, 80 S Ct 305 (1960); 
Grisham v Hagan, 361 US 278, 4 L ed 2d 279, 80 S Ct 
310 (1960). Thus the cases cited by the defense and 
which control in the selection of juries in civilian courts 
have but limited application to an accused before a 
court-martial, and none toward this accused. 

Attention has been given to the fact that the issue as 
granted refers to the "intentional and systematic 
exclusion from an enlisted court-list of members of lower 
enlisted grades." Article 25, Uniform Code of Military 
Justice,  [*49]   [***21]  supra, does not provide for any 
lists of prospective court members, in the sense that 
panels of prospective jurors must be formulated [**53]  
or persons drawn therefrom by lot or otherwise.  Rather, 
that Article places the responsibility and grants the 
discretion to the convening authority to appoint the court 
members from no list or from any list.  This record 
indicates that one of the enlisted men contemplated for 
the court was chosen by the convening authority on his 
own responsibility.  Attention has also been given to the 
fact that this is the only case upon which enlisted men 
had served upon a court-martial in the area in which this 
trial was had over a protracted period and no evidence 
as to whether during any other time enlisted men had 
been requested in any other case.  It is doubtful that this 
one case could show anything to be systematic. 

In view of the fact that Article 25, Uniform Code of 
Military Justice, supra, places the selection of the officer 
and enlisted members of a court-martial within the 
sound discretion of the convening authority and there 
being no evidence or contention of abuse of that 
discretion in the choice of the individuals who served on 
the court-martial, no error is reflected by this 
assignment. 

Proceeding to the consideration of the efforts made by 
the convening authority to secure [**54]  a Negro 
enlisted man as a member of the court-martial, I concur 
with the Chief Judge in his conclusion and the reasoning 
by which he reached the same.  Here, again, there is no 
contention the enlisted man selected and appointed by 
the convening authority was biased, prosecution minded 
nor in anywise other than a fair and impartial member of 
the court.  One of the officer-members was also of 
appellant's race, a Negro, and no complaint is made as 
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to his membership on the court.  This record reveals no 
more than that, in the exercise of his discretion, the 
convening authority chose this court member as 
qualified for membership on the court.  As the Chief 
Judge points out, this contention is without merit. 

I agree, the decision of the board of review should be 
affirmed.  

Dissent by: FERGUSON 

Dissent

FERGUSON, Judge (dissenting): 

I dissent. 

This case presents issues of the gravest concern to the 
administration of military justice and basically poses the 
questions whether the right to have enlisted personnel 
serve on courts-martial is to be enforced as Congress 
intended or is to be rendered valueless by Army 
practice, and whether race -- a standard so strongly 
rejected by our Federal constitutional [**55]  system -- is 
to be allowed to raise its ugly banner as a criterion for 
membership on our military tribunals.  There is no room 
for disagreement here; there is but a single answer 
which we can return to these inquiries.  Whether by 
enactment of Congress or constitutional principle, no 
convening authority may limit selection of enlisted court 
members to senior noncommissioned officers, nor may 
he -- regardless of motive -- deliberately introduce into 
the military judicial system the practice of selecting a 
Negro to serve on a court-martial because of the color 
of the defendant's skin.  Mr. Justice Harlan's ringing 
prophecy in Plessy v Ferguson, 163 US 537, 41 L ed 
256, 16 S Ct 1138 (1896), is the law which we should 
this day follow: 

". . .  But in view of the Constitution, in the eye of the 
law, there is in this country no superior, dominant, ruling 
class of citizens.  There is no caste here.  Our 
Constitution is color-blind, and neither knows nor 
tolerates classes among citizens.  In respect of civil 
rights, all citizens are equal before the law.  The 
humblest is the peer of the most powerful.  The law 
regards man as man, and takes no account of his 
surroundings or of his color when [**56]  his civil rights 
as guaranteed by the supreme law of the land are 
involved." [Plessy v Ferguson, supra, at page 559.] 

I regret that my brothers have reached a different 

conclusion -- not because of the consequences to 
Private Crawford, for the elemency extended him below 
renders our affirmance of little practical import to him -- 
but because of the incalculable damage done to our 
system of military justice.  To paraphrase Abraham 
Lincoln, the world  [*50]   [***22]  will little remark what 
we have done here; it will not soon forget what we have 
said.  While I have not succeeded in persuading them to 
follow the only path which I, in good conscience, can 
adopt, I necessarily record my reasons in order to 
disassociate myself from conclusions which are difficult 
to sustain either in logic or in law. 

On June 4, 1963, various charges of aggravated assault 
against the accused were referred to trial by general 
court-martial. On June 10, 1963, the accused submitted 
a written request that enlisted personnel be appointed 
by the convening authority to the general court-martial 
designated to hear his case.  Affidavits filed by various 
officers involved in the process of selecting 
members [**57]  indicate the following occurred. 

According to the sworn declarations of the staff judge 
advocate, upon receiving the accused's request, the 
"adjustment general or his deputy was requested to 
furnish my office a list of senior nonccommissioned 
officers who were regarded as responsible and available 
for cout-martial duty." (Emphasis supplied.) Further, in 
view of the fact that Private Crawford was a Negro, "we 
asked that at least one enlisted man be colored." These 
names were submitted, a written list was prepared, and 
the matter turned over to the chief of staff. Prospective 
colored members were marked with an asterisk, and "I . 
. . indicated in some way, possibly a double asterisk, the 
court members who I believed were possibly better 
qualified by intelligence or temperament for the 
responsible assignment of being general court 
members." 

In delivering the list to the chief of staff, the staff judge 
advocate "explained . . . that while I thought it desirable 
that at least one of the enlisted members be colored in 
view of the fact that Crawford was accused of a knife 
assault on a white soldier, one of the officer members 
was colored, and that a colored enlisted member was 
therefore [**58]  not too important. . . .  In short, I 
furnished a list of names and asked the Commanding 
General to select therefrom or to ask for other names, 
keeping in mind that at such short notice we might not 
be able to obtain a clored enlisted member." 

The chief of staff delivered the list to the convening 
authority, returned and informed the staff judge 
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advocate "the Commanding General wanted one 
colored member (whose name as I recall was Sergeant 
Rufus Jones) appointed to the court.  This colored 
enlisted man's name was not on the list submitted by 
me to the General." In addition, the convening authority 
had marked the names of those senior 
noncommissioned officers on the list whom he desired 
to serve as the balance of the enlisted membership. 

When Sergeant Jones was contacted, he vehemently 
protested that he was white, and the staff judge 
advocate obtained the name of another available 
colored, senior noncommissioned officer.  This 
individual was appointed by the convening authority to 
serve at the trial. 

The staff judge advocate pointed out that, in "seeking 
names of prospective court members I have always 
sought individuals with integrity and common sense." He 
thought "seniority [**59]  of rank might give some 
indication of civic responsibility and intelligence and that 
amongst this group of nominees the Commanding 
General, hopefully, might find some nuggets of pure 
gold for court-martial membership purposes." 

The deputy staff judge advocate submitted an affidavit 
generally corroborative of that of the staff judge 
advocate, adding that he had sought, on the latter's 
behalf, from the adjutant general, a list of "nine or ten . . 
. mature, responsible and experienced senior 
noncommissioner officers from units other than the 
accused." (Emphasis supplied.) He had specifically 
requested "the name of a colored noncommissioned 
officer be included if this was possible." The need for 
nine or ten names was required in order to give the 
Commanding General a borader basis for selecting the 
needed four enlisted members. 

From January 1961, until accused's trial in June 1963, 
no other defendant had requested enlisted personnel to 
be appointed to his court-martial. 

 [*51]   [***23]  Other affidavits filed on behalf of the 
accused support the foregoing declarations and 
establish beyond cavil that the standard for appointment 
of enlisted personnel to Crawford's court was [**60]  that 
of "mature, responsible and experienced senior 
noncommissioned officers" (emphasis supplied) with the 
direction that a Negro noncommissioned officer be 
included. 

Those enlisted personnel who were actually appointed 
to hear accused's case and, in fact, did so, were 
Sergeant Major (E-9) Graeff, Sergeant Major (E-9) 

Giggey, Sergeant Major (E-9) Frejosky, and Master 
Sergeant (E-7) McNair, the last named being the Negro 
member located and recommended for selection to the 
Commanding General by the staff judge advocate.  
Thus, three out of the four members who participated in 
the trial occupied the highest enlisted grade in the Army 
and the fourth, while two steps below them, was also in 
the class popularly referred to as "first three graders." 

In addition to the foregoing matters, the defense 
submitted to this Court certain statistical charts 
reflecting Army practice in appointing enlisted court 
members during the period 1959-1962.  These in 
general indicate that, in 5,582 trials, enlisted accused 
sought appointment of enlisted court members on only 
154 occasions.  In 1959, out of 221 enlisted members 
thus selected, 204, or 92.3%, held the three most senior 
grades in the Army [**61]  -- E-7, E-8, or E-9.  Yet, only 
three cases involved accused of the rank of E-7, and no 
E-8 or E-9 personnel were subjected to trial. 

In 1960, 206 enlisted members were appointed to hear 
51 cases.  There were 186 such persons in the three 
senior grades, amounting to 90% of those selected.  
Again, only three cases were tried involving defendants 
in the grade of E-7, and no first sergeants or sergeant 
majors were brought to trial. 

In 1961, 179 enlisted members participated in 46 cases.  
One hundred and sixty were "first three graders," 
constituting 89.3% of those selected.  During this year, 
only one defendant ranked as high as an E-7. 

In 1962, the last year covered by the statistical analysis, 
35 trials involved appointment of 136 enlisted members.  
One hundred eighteen, or 86.7%, were in the grades of 
E-7, E-8, or E-9, although only two defendants were so 
ranked.  Thus, for the whole period of 1959-1962, an 
average of 89.4% of all enlisted court members have 
been selected from the three most senior 
noncommissioned officer grades. 

The foregoing constitute the factors which bear upon the 
decision which this Court is required to make 
concerning whether, in the words of the assignment: 

 [**62]  "THE INTENTIONAL AND SYSTEMATIC 
EXCLUSION FROM AN ENLISTED COURT-LIST OF 
MEMBERS OF LOWER ENLISTED GRADES, 
OTHERWISE ELIGIBLE, IS UNLAWFUL, AND IN THIS 
CASE, SUCH EXCLUSION DEPRIVED THE 
ACCUSED OF MILITARY DUE PROCESS." 

II 
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At the outset, two matters which tend to obfuscate the 
issue before us should be clarified and put to one side.  
First, the Government stringently urges that the 
affidavits provided by the appellate defense counsel are 
not properly before us and that the entire matter was 
waived at the trial level by failure to enter any objection 
to the composition of the court-martial or to use the 
provided challenging process.  The principal opinion 
mentions the matter in passing but eliminates it from 
consideration on the basis that Crawford's dilemma 
should be resolved in order to settle the question and 
eliminate uncertainty.  In my opinion, the issue strikes at 
the heart of the process by which court members are 
selected, involves a violation of the Congressional 
mandate concerning the appointment of enlisted 
personnel, and is, therefore, jurisdictional in nature. 

In McClaughry v Deming, 186 US 49, 49 L ed 1049, 22 
S Ct 786 (1902), the Supreme Court declared, at 
page [**63]  62: 

". . .  A court-martial is the creature of statute, and, as a 
body or tribunal, it must be convened and constituled in 
entire conformity with the provisions of the statute, or 
else  [*52]   [***24]  it is without jurisdiction." [Emphasis 
supplied.] 

And in Runkle v United States, 122 US 543, 30 L ed 
1167, 7 S Ct 1141 (1887), the same body declared, at 
page 555: 

"A court-martial organized under the laws of the United 
States is a court of special and limited jurisdiction.  It is 
called into existence for a special purpose and to 
perform a particular duty. When the object of its creation 
has been accomplised it is dissolved. . .  To give effect 
to its sentences it must appear affirmatively and 
unequivocally that the court was legally constituted; that 
it had jurisdiction; that all the statutory regulations 
governing its proceedings had been complied with, and 
that its sentence was conformable to law." 

These decisions, which stand unimpeached today, 
make it clear that exacting compliance with the 
commands of the Code regarding the constitution of 
courts-martial is required in order to breath judicial life 
into the proceedings.  United States v Robinson, 13 
USCMA [**64]  674, 33 CMR 206; United States v 
Vanderpool, 4 USCMA 561, 16 CMR 135. Whether 
there has been such compliance is the very question 
before us.  And that jurisdictional matters may be raised 
and disposition made of them on the basis of affidavits 
is clearly settled both in this Court and before the 

boards of review.  United States v Ferguson, 5 USCMA 
68, 17 CMR 68; United States v Roberts, 7 USCMA 
322, 22 CMR 112; United States v Dickenson, 6 
USCMA 438, 20 CMR 154; Rule IX F Uniform Rules of 
Procedure for Proceedings In and Before Boards of 
Review.  The cases upon which the United States relies 
to support the contrary conclusion deal with the ordinary 
incidents of the trial and matters in mitigation of 
punishment.  See United States v Fagnan, 12 USCMA 
192, 30 CMR 192, and United States v Roberts, supra. 
Jurisdictional questions may be raised at any time, and 
the argument of waiver has no place in this controversy. 

Secondly, the issue whether a member of the armed 
forces is entitled to a trial by jury is not involved here.  
That has long since been settled by the Supreme Court, 
and it cannot be gainsaid that neither indictment by 
grand jury nor trial by petit jury is constitutionally [**65]  
required in the military forces.  Ex parte Quirin, 317 US 
1, 87 L ed 3, 63 S Ct 2 (1942); United States v Culp, 14 
USCMA 199, 33 CMR 411; United States v Jacoby, 11 
USCMA 428, 29 CMR 244. It is for the Congress to 
provide the rules for the government of the land and 
naval forces, subject, generally, to the necessity for 
providing an opportunity for a fair hearing.  Whelchel v 
McDonald, 340 US 122, 95 L ed 141, 71 S Ct 146 
(1950). I hasten to add that the Congressional power is 
circumscribed, as the Chief Judge notes, by those 
constitutional guarantees which are neither expressly 
nor impliedly made inapplicable to military trials.  United 
States v Jacoby, supra. And the "military courts, like the 
state courts, have the same responsibilities as do the 
federal courts to protect a person from a violation of his 
constitutional rights." Burns v Wilson, 346 US 137, 142, 
97 L ed 1508, 1515, 73 S Ct 1045, 1048 (1953). But the 
issue of trial by jury of one's peers, except insofar as 
Congress has provided therefor in the Uniform Code, is 
not one with which we are now concerned.  Rather, it is 
a question of what Congress has determined with 
regard to enlisted composition of courts-martial 
that [**66]  needs must be found. 

III 

Code, supra, Article 25, 10 USC § 825, provides 
pertinently: 

"(c)(1) Any enlisted member of an armed force on active 
duty who is not a member of the same unit as the 
accused is eligible to serve on general and special 
courts-martial for the trial of any enlisted member of an 
armed force who may lawfully be brought before such 
courts for trial, but he shall serve as a member of a 
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court only if, before the convening of the court, the 
accused personally has requested in writing that 
enlisted members serve on it.  After such a request, the 
accused may not be tried by a general or special court-
martial  [*53]   [***25]  the membership of which does 
not include enlisted members in a number comprising at 
least one-third of the total membership of the court, 
unless eligible enlisted members cannot be obtained on 
account of physical conditions or military exigencies.  If 
such members cannot be obtained, the court may be 
convened and the trial held without them, but the 
convening authority shall make a detailed written 
statement, to be appended to the record, stating why 
they could not be obtained. 

"(d)(1) When it can be avoided, no member of an armed 
 [**67]   force may be tried by a court-martial any 
member of which is junior to him in rank or grade. 

"(2) When convening a court-martial, the convening 
authority shall detail as members thereof such members 
of the armed forces as, in his opinion, are best qualified 
for the duty by reason of age, education, training, 
experience, length of service, and judicial 
temperament." [Emphasis supplied.] 

As long ago as United States v Dickenson, supra, we 
pointed out, at page 449: 

"A statute must be interpreted in accordance with the 
declared intention of the legislature.  United States v 
Cooper Corp., 312 US 600, 61 S Ct 742, 85 L ed 1071; 
Hassett v Welch, 303 US 303, 58 S Ct 559, 82 L ed 
858.  If the words used in the statute convey a clear and 
definite meaning, a court has no right to look for or to 
impose a different meaning.  It is clearly and forcefully 
set out in 50 Am Jur, Statutes, § 225, page 207, that 'a 
plain and unambiguous statute is to be applied, and not 
interpreted, since such a statute speaks for itself, and 
any attempt to make it clearer is a vain labor and tends 
only to obscurity.'" 

See also United States v Hicks, 6 USCMA 621, 20 CMR 
337, and United States [**68]  v Davis, 12 USCMA 576, 
31 CMR 162. 

That is the principle which is applicable to our 
consideration of Code, supra, Article 25.  We do not sit 
here, as did the Committee on Armed Services, to 
determine what rules should govern the convening 
authority in selecting court members.  We take the rules 
which the Committee saw fit to submit to the House and 
Senate after long and careful consideration; which those 

bodies saw fit to pass and submit to the President; and 
which that Chief Executive, acting pursuant to his 
constitutional authority, determined to approve.  To act 
otherwise is simply to substitute our judgment for that of 
those to whom the legislative authority is properly 
confided and to set military justice upon a course 
rejected by the representatives of the people.  And 
when we view it properly, the statute inescapably makes 
every enlisted member of the armed forces, who is not a 
member of the same unit as the accused, eligible for 
appointment on courts-martial. 

First, Code, supra, Article 25, expressly declares, "Any 
enlisted member of an armed force on active duty who if 
not a member of the same unit as the accused is eligible 
to serve . . . for the trial of any enlisted [**69]  member 
of an armed force." This declaration can scarcely be 
found to contain any ambiguities or to require 
construction which would merely serve to introduce 
doubts not theretofore present.  United States v Hicks, 
supra. Secondly, having made this general declaration 
of eligibility, the Article in question goes on to state 
certain specific substandards for use in selecting court 
members from this class of all enlisted men. It continues 
in effect and codifies the long policy of appointing no 
members to the court junior to the accused in rank or 
grade if such can be avoided.  Code, supra, Article 
25(d)(1).  It confers upon the convening authority the 
sole discretion to select from the class first delineated in 
the enactment those who are, "in his opinion . . . best 
qualified for the duty by reason of age, education, 
training, experience, length of service, and judicial 
temperament." The only other condition contained in the 
statute, which is not relevant to the problem before us, 
is the prohibition  [*54]   [***26]  against appointing any 
person as a court member who was the accuser, a 
witness for the prosecution, or who had acted as 
investigating officer or counsel in the same [**70]  case.  
Code, supra, Article 25(d)(2). 

The statute, therefore, sets up a class of enlisted 
members who, after accused has filed his request for 
their appointment in writing, are all eligible for 
consideration by the convening authority.  Not a single 
condition is inserted with regard to their rank or position 
within the military community, except those very general 
and personal factors which are to be considered by the 
convening authority in the exercise of his discretion.  
Indeed, the authors of the Uniform Code expressly 
eliminated in Code, supra, Article 25, the proviso 
contained in its predecessor legislation, which prohibited 
members with less than two years' service from being 
appointed to hear general and special court-martial 
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cases.  See Public Law 759, 80th Congress, 62 Stat 
604, 628.  And the reasons which led to the creation of 
this broad class of eligibles were those placed before 
the House Armed Services Committee as the views of 
enlisted men in general: 

". . .  They have two particular reasons for wanting it. 

"One is that they feel that officers, in the main, have 
never served in the enlisted grades and do not 
understand the problems of enlisted people.  While 
they [**71]  don't expect any particular sympathy from 
the court because of that, a court which might include 
enlisted persons, nevertheless they feel that they would 
have more understanding. 

"The second reason is this: They say it is much more 
democratic.  They just like the idea that they have a 
choice.  They say 'We would have it in civilian life and 
we like the idea that we can have it here.'" [Hearings 
before House Armed Services Committee on H.R. 2498, 
81st Congress, 1st Session, page 1142.] 

Throughout the Hearings, fears were expressed that an 
attempt would be made to limit the accused's right by 
appointing only senior noncommissioned officers to 
courts-martial. Committee counsel brought to the 
members' attention the fact that "some of these 'crusty' 
noncoms might throw the book at these boys." House 
Hearings, supra, page 1140.  And, as the Chief Judge 
notes, Mr. Spiegelberg, appearing on behalf of the 
American Bar Association, thought the right would prove 
valueless to enlisted accused as "most of the elisted 
men who serve on courts will either be master 
sergeants or tech sergeants with from 6 years' service 
up and . . . they will be more severe in their judgment of 
the man on trial [**72]  than would officers." House 
Hearings, supra, page 724.  The comments of Mr. 
Philbin, a member of the House Committee, indicate 
perplexity as to "[w]hy should that follow, necessarily" 
and why the convening authority could not get "a fair 
representation of all enlisted men." House Hearings, 
supra, page 724.  Perhaps Senator Wayne Morse most 
succinctly stated the legislative position when he 
declared: 

"Why can we not have findings of fact by a cross-section 
of your personnel, whether the man is an enlisted man 
or a general? 

"We have bankers and ditchdiggers on our juries, and I 
do not know why we cannot have generals and privates 
on our court-martial when a determination of facts in the 
application of the law -- [is in question]." [Hearings 

before Senate Armed Services Committee on S. 857 
and H.R. 4080, 81st Congress, 1st Session, page 93.] 

All these considerations make clear beyond cavil the 
Congressional intent that all enlisted personnel be 
eligible for consideration by the convening authority in 
selecting enlisted members for courts-martial, and, as 
noted above, the express, unambiguous words of the 
statute command it.  Yet, turning to the evidence before 
us, we find [**73]  that each and every affidavit 
presented declares that the convening authority limited 
his choice of members to the very class which Congress 
hoped would not become the sole source of eligibles, 
i.e., "senior noncommissioned officers." Thus, the staff 
judge advocate listed as recommended court members 
only those  [*55]   [***27]  "senior noncommissioned 
officers who were regarded as responsible and available 
for court-martial duty." The affidavit which he filed 
indicates he considered seniority of rank the governing 
"indication of civic responsibility and intelligence." His 
deputy deposed that the list submitted to the convening 
authority was limited to "nine or ten . . . mature, 
responsible and experienced senior noncommissioned 
officers." And those senior noncommissioned officers 
considered most qualified for appointment were duly 
marked with double asterisks by the staff judge 
advocate.  Finally, from this list and after an apparently 
extended hunt for another senior noncommissioned 
officer of the colored race, the enlisted members 
actually appointed consisted of three sergeants-major 
(E-9) and one master sergeant (E-7).  Truly, this was 
precisely the sort of court which [**74]  Mr. Spiegelberg, 
in testifying before the Armed Services Committee, 
feared would, in practice, result, and the sort of 
members to which the Committee Counsel referred as 
"some of these 'crusty' noncoms." House Hearings, 
supra, page 1140.  Upon the face, therefore, of the 
record before us, the very letter of Code, supra, Article 
25, was violated, for -- contrary to its terms -- the 
convening authority looked only to a small group of 
senior noncomissioned officers in selecting enlisted 
court members rather than making a choice from "such 
members of the armed forces as, in his opinion, are best 
qualified for the duty by reason of age, education, 
training, experience, length of service, and judicial 
temperament." To hold to the contrary simply writes into 
the statute, as a matter of law, that those who possess 
high enlisted rank, not only meet all these qualifications 
but are the only ones who do so.  And this conclusion is 
reached despite the existence in the Army of a large 
reservoir of highly educated and trained enlisted 
specialists who hold comparable pay grades but are not 
considered noncommissioned officers as their tasks 
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envision the use of technical skill rather than command. 

 [**75]  That such practice is not limited to the 
jurisdiction with which we now deal is graphically 
illustrated by the statistics furnished on this appeal by 
counsel regarding the appointment in general of senior 
grade enlisted personnel to courts-martial. The average 
of 89.4% throughout the Army eloquently bespeaks the 
reason why the right to have enlisted personnel on one's 
court-martial has become a relatively dead letter 
throughout the armed services. 

It is in considering the effect of such deliberate 
exclusion of other ranks and junior noncommissioned 
officers from consideration for court membership that 
well considered precedents in the Federal system 
become relevant.  Thus, the Supreme Court has 
consistently strick down systematic, arbitrary, and 
discriminatory exclusion of classes from jury service, 
when it appears that such classes meet the 
qualifications for service under the statutes involved.  Of 
particular interest to those who argue that private 
soldiers -- the "hoi polloi" -- are not qualified to judge 
their fellows is the following language dealing with a 
similar contention regarding Negroes: 

". . .  The general attitude of the jury commissioner is 
shown by the following [**76]  extract from his 
testimony: 'I do not know of any negro in Morgan County 
over twenty-one and under sixty-five who is generally 
reputed to be honest and intelligent and who is 
esteemed in the community for his integrity, good 
character and sound judgment, who is not an habitual 
drunkard, who isn't afflicted with a permanent disease or 
physical weakness which would render him unfit to 
discharge the duties of a juror, and who can read 
English, and who has never been convicted of a crime 
involving moral turpitude.' In the light of the testimony 
given by the defendant's witnesses, we find it impossible 
to accept such a sweeping characterization of the lack 
of qualifications of negroes in Morgan County.  It is so 
sweeping, and so contrary to the evidence as to the 
many qualified negroes, that it destroys the intended 
effect of the commissioner's testimony." [Norris v 
Alabama, 294 US 587, 598, 79 L ed 1074, 1081, 55 S 
Ct 579, 587 (1935).] 

 [*56]   [***28]  And, in speaking of the deliberate 
exclusion of daily wage earners from a Federal jury, 
and, finding no base for such action under applicable 
statutes, Mr. Justice Murphy stated, for the Supreme 
Court: 

". . .  Wage earners, including [**77]  those who are paid 

by the day, constitute a very substantial portion of the 
community, a portion that cannot be intentionally and 
systematically excluded in whole or in part without doing 
violence to the democratic nature of the jury system.  
Were we to sanction an exclusion of this nature we 
would encourage whatever desires those responsible 
for the selection of jury panels may have to discriminate 
against persons of low economic and social status.  We 
would breathe life into any latent tendencies to establish 
the jury as the instrument of the economically and 
socially privileged.  That we refuse to do. 

". . .  Thus a blanket exclusion of all daily wage earners, 
however well-intentioned and however justified by prior 
actions of trial judges, must be counted among those 
tendencies which undermine and weaken the institution 
of jury trial.  'That the motives influencing such 
tendencies may be of the best must not blind us to the 
dangers of allowing any encroachment whatsoever on 
this essential right.  Steps innocently taken may, one by 
one, lead to the irretrievable impairment of substantial 
liberties.' Glasser v United States, supra (315 US 86, 86 
L ed 707, 62 S Ct 457). 

". . .  [**78]  The evil lies in the admitted wholesale 
exclusion of a large class of wage earners in disregard 
of the high standards of jury selection.  To reassert 
those standards, to guard against the subtle 
undermining of the jury system, requires a new trial by a 
jury drawn from a panel properly and fairly chosen." 
[Thiel v Southern P. Co., 328 US 217, 90 L ed 1181, 66 
S Ct 984, at page 223 (1946).] 

So also in this case, as has been demonstrated above, 
there is no basis in law for the exclusion of those 
persons who are not senior noncommissioned officers 
and who certainly form "a very substantial portion of the 
[military] community." Thiel v Southern P. Co., supra. 
Both the admitted practice in this case and statistics 
regarding such appointments to courts-martial 
throughout the Army should indicate to us our duty to 
revivify the Article in question, to prevent the very 
practice which its proponents in Congress feared, and, 
as did the Supreme Court in the case of Federal juries, 
deny the breath of life to those who would make the 
court-martial the instrument of the higher ranks and 
eliminate the thoughts of those who sought to infuse in it 
some of the spirit of a civilian jury trial.  House [**79]  
Hearings, supra, at page 1142.  I would conclude, 
therefore, that this accused's court-martial consisted in 
part of improperly chosen enlisted members, was not 
duly constituted, and would order another trial. 
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IV 

It does not appear that the Chief Judge disagrees with 
the legal conclusion which I reach, for he, too, finds 
nothing in the "Uniform Code expressly limits 
membership on a court-martial to persons of a particular 
rank" and that Code, supra, Article 25, "implies all ranks 
and grades are eligible for appointment." He finds, 
nevertheless, that the evidence does not establish the 
practice of discriminatory exclusion in this case.  First, 
he treats each general court-martial jurisdiction within 
the Army as if it were a separate entity unresponsible for 
appointments occurring in other commands and, thus, 
believes the statistics filed by appellate defense counsel 
are of little moment.  But, assuming such an approach 
to be correct, the value of the statistics lies in the 
background which it furnishes for consideration of the 
action of the convening authority and staff judge 
advocate in this case.  It demonstrates beyond 
peradventure a widespread refusal on the part of the 
military [**80]  to consider other than first three grade 
noncommissioned officers for appointment on courts-
martial and serves to illuminate the affidavits filed in this 
 [*57]   [***29]  case concerning selection from a list 
expressly limited to senior noncommissioned officers.  
In short, as was stated in Hernandez v Texas, 347 US 
475, 98 L ed 866, 74 S Ct 667 (1954), at page 479: 

"The petitioner's initial burden in substantiating his 
charge of group discrimination was to prove that 
persons of Mexican descent constitute a separate class 
in Jackson County, distinct from 'whites.' One method 
by which this may be demonstrated is by showing the 
attitude of the community." 

So also may the attitude of the military community 
toward the elimination of lower enlisted grades in the 
process of selecting and appointing enlisted court 
members be shown. 

Secondly, conceding that the convening authority was 
limited to "senior noncommissioned officers" during the 
selection process, the Chief Judge believes that such a 
limitation is valid on the basis "that the senior ranks will 
more readily provide a large number of persons 
possessing the varied qualities enumerated in the 
Uniform Code." In so concluding,  [**81]  he relies on a 
number of well-settled Federal decisions which permit 
various criteria and sources to be used in the selection 
of veniremen.  United States v Flynn, 106 F Supp 966, 
972 (SD NY) (1952); Walker v United States, 93 F2d, 
383 (CA 8th Cir) (1937); Gorin v United States, 313 F2d 
641 (CA 1st Cir) (1963), cert den 374 US 829, 10 L ed 

2d 1052, 83 S Ct 1870 (1963). But the important point 
which he overlooks is that none of these cases, in 
setting up various means of obtaining qualified jurors, 
involved a departture from statutory norms or a 
narrowing of those eligible under the statute by class.  
Cf.  Thiel v Southern P. Co., supra. Thus, in Gorin, 
supra, Chief Judge Woodbury, speaking for the Circuit 
Court, stated, at page 644: 

"This does not mean blanket endorsement of jury 
selection directly or indirectly from voting lists.  It means 
that voting lists may be used as the basis for jury 
selection unless it appears that in the community there 
is systematic and intentional exclusion from those lists 
of a particular economic, social, religious, racial, 
geographical, or political group.  When such a showing 
is made some other basis of selection must be used. 
Here, however,  [**82]  the appellants have not shown 
that in Boston any enumerated class is systematically 
and intentionally discriminated against in registering to 
vote.  Indeed the evidence is quite to the contrary." 
[Emphasis supplied.] 

In the instant case, however, the affidavits make quite 
clear that the convening authority was limited to the 
class or group of senior noncommissioned officers, 
thereby excluding from consideration all those not 
possessing one of those ranks. The statistics cited show 
that in the Army there is a "systematic and intentional 
exclusion" from such court lists of the other ranks. 
Gorin, supra, at page 644. Hence, rather than the use of 
the ordinary screening process, we are confronted with 
the intentional narrowing of the class of eligibles under 
the Article in question which, in respect to a similar 
process under Federal jury enactments, the Supreme 
Court so vigorously condemned in Thiel v Southern P. 
Co., supra. In short, we have that very departure from 
the statute which its drafters feared and predicted would 
occur.  Taken all in all, the Chief Judge's reasoning to 
the contrary notwithstanding, if such can be done 
through the device of screening potential members, 
 [**83]  then the wording of the Article making "[a]ny 
enlisted member" eligible to participate in the military 
judicial process is indeed meaningless. 

For these reasons, I record my disagreement with his 
conclusion. 

V 

The final question before us deals simply with whether a 
convening authority may ever select a member of a 
court-martial of the same race as the accused solely on 
the grounds of that race, i.e., legitimately appoint a 
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Negro member of a court solely on the grounds that the 
defendant is colored. In my opinion, he clearly cannot. 

The authorities are, of course, legion  [*58]   [***30]  that 
systematic exclusion of Negroes or other classes of 
persons from service on juries is constitutionally 
impermissible.  Norris v Alabama, supra; Hernandez v 
Texas, supra; Eubanks v Louisiana, 356 US 584, 2 L ed 
2d 991, 78 S Ct 970 (1958); Arnold v North Carolina, 
376 US 773, 12 L ed 2d 77, 84 S Ct 1032 (1964). But it 
is equally discriminatory deliberately to include court 
members on the basis that they are of the same race as 
the defendant. 

In Collins v Walker, 329 F2d 100 (CA 5th Cir) (1964), it 
was established that six Negroes were intentionally 
included in a list of [**84]  twenty persons from whom 
twelve grand jurors were to be drawn.  Five were 
actually selected to serve on the grand jury which 
indicted the accused, whose case was the only one 
scheduled to be heard by such body.  The Circuit Court 
of Appeals concluded that the indictment was void and 
granted a writ of habeas corpus to the defendant.  In so 
acting, it stated, at page 105: 

"The only list of importance to the decision of this case 
is the list of twenty from which the foreman was selected 
and the other eleven grand jurors drawn.  Six Negroes 
were deliberately included in this list of twenty because 
of their race.  When to this circumstance is added the 
additional facts then known to the jury commissioners 
that the grand jury to be chosen from that list of twenty 
was to consider whether to return an indictment against 
Collins, and that no other case was scheduled to be 
considered by that grand jury, the conclusion becomes 
inescapable that in the organization of the grand jury 
which indicted Collins there was discrimination against 
him because of his race or color." 

While, because of the nature of our national 
development, most cases have involved exclusion of 
Negroes from juries,  [**85]  the whole point of the 
discussion in this area is that race is an impermissible 
criterion for selection of jurors. In the administration of 
justice, we are to all be considered, not as Negroes, 
Whites, Chinese, Jews, or Christians, but as Americans.  
That is the teaching of Collins v Walker, supra, and, 
contrary to the view of my brothers, I believe it is well-
founded.  Mr. Justice Harlan's dictum that the 
Constitution is color-blind is worth repeating.  Plessy v 
Ferguson, supra. An accused cannot demand that 
members of his own race be appointed to his court-
martial, but he is "entitled to demand under the 

Constitution . . . that in organizing the . . . jury there shall 
be no discrimination against him because of his race or 
color." Collins v Walker, supra, at page 105; Martin v 
Texas, 200 US 316, 50 L ed 497, 26 S Ct 338 (1906). 

In Avery v Georgia, 345 US 559, 562, 97 L ed 1244, 73 
S Ct 891 (1953), the Supreme Court condemned the 
use of white and yellow tickets to indicate the race of 
prospective jurors, holding that such constituted prima 
facie evidence of discrimination.  Mr. Justice 
Frankfurter, concurring, noted that "opportunity for 
working of a discriminatory system exists [**86]  
whenever the mechanism for jury selection has a 
component part, . . . that differentiates between white 
and colored." Id., supra, at page 564.  How much more 
does that discrimination exist when, as here, the 
convening authority is furnished with a list, the Negro 
members of which are marked with an asterisk!  To 
establish conclusively the use of such an impermissible 
standard, it appears that, rejecting the colored member 
suggested by the staff judge advocate, the general 
determined to appoint another sergeant who turned out 
to be white.  Finally, the staff judge advocate himself 
sought out Master Sergeant McNair and secured his 
appointment on the court-martial solely on the basis of 
his race and that of the defendant.  Thus, in defiance of 
the constitutional prohibitions, as laid down in Collins v 
Walker and Avery v Georgia, both supra, race was 
undeniably used as the standard by which at least one 
of the court members was selected and, for this reason 
also, I would reverse the decision of the board of review 
and order a new trial. 

VI 

In sum, then, I am of the opinion  [*59]   [***31]  that this 
record conclusively establishes the convening authority 
impermissibly limited [**87]  himself to senior 
noncommissioned officers in choosing enlisted court 
members, in violation of Code, supra, Article 25.  
Further, the detailed and arduous quest for a Negro 
member of the court, selected solely on the basis of his 
race, establishes beyond cavil that the ugly fact of race 
was considered, at least in this jurisdiction, to be the 
standard by which military jurors should be selected in 
the case of Negro defendants.  I would not hesitate to 
strike this practice down and remind commanders 
everywhere that neither race, nor color, nor creed, enter 
into the administration of any American judicial system.  
Considering as I do that these errors go to the 
competency of the court-martial which heard accused's 
case, I would order another trial before a properly 
selected court.  Thiel v Southern P. Co., supra. 
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I, therefore, dissent from the contrary view of my 
brothers.  

End of Document
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Synopsis 
Background: Black accused was convicted by general 
court-martial, Heather Partridge, J., at arraignment and 
Jason L. Jones, J., at trial, of violating the Navy’s sexual 
harassment instruction, drunken operation of a vehicle, 
sexually assaulting two women, extortion, burglary, 
conduct unbecoming an officer, communicating a threat, 
and unlawful entry, and was sentenced to confinement for 
20 years and dismissal. The United States Navy-Marine 
Corps Court of Criminal Appeals, Frank D. Hutchison, 
Senior Judge, 78 M.J. 754, affirmed. Review was granted. 
The Court of Appeals for the Armed Forces vacated and 
remanded. 
  

Holdings: On remand, the Navy-Marine Corps Court of 
Criminal Appeals, Christopher J. Deerwester, J., held that: 
  
[1] accused did not make prima facie case of systematic 
exclusion of Black members from court-martial panels in 
violation of equal protection clause; 
  
[2] accused did not make prima facie case of purposeful 
exclusion of Black members in his case in violation of 
equal protection clause; 
  
[3] accused did not meet his burden of establishing some 
evidence of potential unlawful command influence; 
  
[4] convening authority’s selection of white, male panel 
members did not constitute apparent unlawful command 
influence; 
  

[5] sufficient evidence supported accused’s conviction for 
sexual assault; and 
  
[6] panel member’s service as legal officer during one 
witness’ administrative separation board did not constitute 
actual bias. 
  

Findings and sentence affirmed. 
  
 
 

West Headnotes (9) 
 
 
[1] 
 

Military Justice Convening Courts-Martial; 
 Detailing Members 
 

 The mere absence of minority members within a 
court-martial venire selected by the convening 
authority, unlike a prosecutor’s use of a 
peremptory challenge against a juror of the same 
racial group as the accused, does not establish a 
prima facie case of purposeful discrimination, 
which then shifts the burden to the government 
to provide a race-neutral explanation for the 
absence of such minority members. UCMJ, Art. 
25, 10 U.S.C.A. § 825. 

 
 

 
 
[2] 
 

Military Justice Convening Courts-Martial; 
 Detailing Members 
 

 Batson’s per se rule, that a prosecutor’s use of a 
peremptory challenge against a juror of the same 
racial group as the criminal defendant 
establishes a prima facie case of purposeful 
discrimination, does not apply to the member 
selection process for courts-martial. UCMJ, Art. 
25, 10 U.S.C.A. § 825. 

 
 

 
 
[3] 
 

Constitutional Law War and national 
security 
Military Justice Convening Courts-Martial; 
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 Detailing Members 
 

 Black accused did not make prima facie case of 
systematic exclusion of Black members in 
court-martial panels in cases with a Black 
accused, in violation of equal protection clause, 
even though accused presented affidavit noting 
four cases, including accused’s, in which only 
white members were selected for a Black 
accused’s court-martial panel; affidavit did not 
include any information as to exclusion, 
improper or not, of Black members from panels, 
there was no evidence that convening authority 
who selected members for subject panels knew 
race of members selected or purposefully chose 
not to select Black members, and officers 
serving as convening authority who replaced 
original panel with new members in accused’s 
case were not involved in other three cases. U.S. 
Const. Amend. 5; UCMJ, Art. 25, 10 U.S.C.A. § 
825. 

 
 

 
 
[4] 
 

Constitutional Law War and national 
security 
Military Justice Convening Courts-Martial; 
 Detailing Members 
 

 Black accused did not make prima facie case of 
purposeful exclusion of Black members in 
court-martial panel in his case, in violation of 
equal protection clause, even though two of ten 
members of original court-martial panel were 
Black, amended convening order replaced all ten 
members with eight new white members, and 
subsequent amended convening order added one 
white member to panel; all three officers 
involved in member selection process were 
unaware of race of members detailed in either 
original convening order or amended convening 
orders. U.S. Const. Amend. 5; UCMJ, Art. 25, 
10 U.S.C.A. § 825. 

 
 

 
 
[5] 
 

Military Justice Command influence 
Military Justice Convening Courts-Martial; 
 Detailing Members 

 
 While convening authorities are presumed to act 

in accordance with the military code’s 
court-martial member selection criteria and 
prohibition on unlawful command influence 
over a court-martial, this presumption can be 
called into question under the totality of the 
circumstances. UCMJ, Arts. 25, 37, 10 U.S.C.A. 
§§ 825, 837. 

 
 

 
 
[6] 
 

Military Justice Command influence 
 

 Black accused did not meet his burden of 
establishing some evidence of potential unlawful 
command influence exerted by convening 
authority by empaneling only white, male 
members to his general court-martial, even 
though seven of nine members’ questionnaires 
contained racial or ethnic responses, since there 
was no evidence that convening authority knew 
of race or ethnicity of other two members. 
UCMJ, Arts. 25, 37, 10 U.S.C.A. §§ 825, 837. 

 
 

 
 
[7] 
 

Military Justice Command influence 
 

 Convening authority’s selection of white, male 
members to Black accused’s general 
court-martial did not constitute apparent 
unlawful command influence; reasonable person 
would not harbor doubt of fairness of the 
proceeding, and accused did not present any 
evidence that convening authority selected 
members using criteria other than those in 
military code. UCMJ, Arts. 25, 37, 10 U.S.C.A. 
§§ 825, 837. 

 
 

 
 
[8] 
 

Military Justice In general;  nature and 
elements 
 

 Sufficient evidence supported finding that 
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accused threatened victim, as required to support 
accused’s conviction for sexual assault; accused 
told victim she had to either engage in sexual 
relations with him or be held accountable for 
misconduct, and quid pro quo nature of his 
statement transformed it into wrongful conduct, 
even if reporting misconduct was normal part of 
accused’s duties. UCMJ, Art. 120, 10 U.S.C.A. 
§ 920(g)(7). 

 
 

 
 
[9] 
 

Military Justice Disqualification of Members 
 

 Panel member’s service as legal officer during 
one witness’ administrative separation board and 
service as recorder at unrelated administrative 
separation board for sexual assault did not 
constitute actual bias in general court-martial 
charging accused with violating the Navy’s 
sexual harassment instruction, drunken 
operation of a vehicle, sexually assaulting two 
women, extortion, burglary, conduct 
unbecoming an officer, communicating a threat, 
and unlawful entry; member stated he had little 
experience as legal officer and did not interact 
with witness closely. UCMJ, Arts. 92, 111, 120, 
127, 129, 133, 134, 10 U.S.C.A. §§ 892, 911, 
920, 927, 929, 933, 934. 
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PUBLISHED OPINION OF THE COURT 

DEERWESTER, Judge: 

*793 A general court-martial consisting of officer 
members convicted Appellant, contrary to his pleas, of 
violating the Navy’s sexual harassment instruction, 
drunken operation of a vehicle, sexually assaulting two 
different women, extortion, burglary, conduct 
unbecoming an officer, communicating a threat, and 
unlawful entry, in violation of Articles 92, 111, 120, 127, 
129, 133, and 134, Uniform Code of Military Justice 
[UCMJ].1. 
  
This case is before us for a second time. This Court issued 
its opinion in Jeter I, on 3 January 2019, where we 
affirmed the findings and sentence after addressing 
Appellant’s original eleven assignments of error [AOEs]:2 

I. Whether removal of minority and female 
members from the court-martial panel violated 
Appellant’s Equal Protection and Due Process 
rights; 
II. Whether the Convening Authority committed 
actual or apparent unlawful command influence by 
stacking the members entirely with white men; 
III. Whether the military judge erred in admitting 
evidence and instructing members on the 
Appellant’s motive and intent; 
IV. Whether Appellant’s conviction for sexual 
assault by bodily harm is legally and factually 
sufficient; 
V. Whether Appellant’s conviction for sexually 
assaulting his victim while she was asleep is legally 
and factually sufficient; 
VI. Whether Appellant’s conviction for sexual 
assault by threatening or placing his victim in fear 
is legally and factually sufficient; 
VII. Whether Appellant’s conviction for drunken 
operation of a vehicle in violation of the Virginia 
Code is legally and factually insufficient;3 
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VIII. Whether the military judge erred by denying 
Appellant’s request for a mistake of fact 
instruction; 
IX. Whether Appellant’s trial defense counsel was 
ineffective; 
X. Whether the military judge abused his discretion 
when he denied Appellant’s motion to challenge a 
member for cause; 
XI. Whether the military judge abused his 
discretion in denying Appellant’s request for a new 
Article 32, UCMJ, proceeding. 

  
After this Court issued its opinion, Appellant petitioned 
the Court of Appeals for the Armed Forces [CAAF]. 
CAAF issued a summary disposition4 vacating this 
Court’s opinion and remanding for further consideration 
in light of United States v. Bess.5 In Bess, the issue before 
CAAF was whether the convening authority, who was the 
same convening authority in Appellant’s case, violated 
due process by stacking the members’ panel with white 
members when the accused was black. Judge Ryan, joined 
by Chief Judge Stucky, concluded that the protections 
found in Batson v. Kentucky6 do not extend to the *794 
selection of members by the convening authority.7 Similar 
to this Court’s now-vacated opinion in Jeter I, these 
judges noted that there was no precedent to extend the 
Batson protections to a convening authority’s member 
selection, which is already covered by the requirements of 
Article 25, UCMJ.8 Upon re-docketing with this Court, 
additional briefing and oral argument were provided by 
the parties on the issue of Batson’s applicability to 
member selection by the convening authority. 
  
We find that the convening authority did not violate 
Appellant’s equal protection or due process rights, and 
affirm on this AOE. We further adopt our holdings on 
AOEs II-XI, consistent with this Court’s prior published 
opinion in Jeter I and once again conclude the findings 
and sentence are correct in law and fact and that no error 
materially prejudiced Appellant’s substantial rights. 
  
 

 

I. Background 
The facts of Appellant’s assignments of error sent back to 
this Court in light of Bess stem from the 4 January 2017 
General Court-Martial Convening Order [GCMCO] 1-17, 
whereby the convening authority, Rear Admiral (O-8) 
[RADM] JS, Commander, Navy Region Mid-Atlantic, 
convened a general court-martial composed of ten officer 
members. Based on evidence attached to the record on 
appeal, which was not presented to the trial court, two of 
the ten members of this original court-martial panel were 

black. 
  
On 6 April 2017, four days prior to the beginning of 
Appellant’s trial, Captain (O-6) [CAPT] MM, who was 
serving as the Acting Commander, Navy Region 
Mid-Atlantic, and convening authority, amended 
GCMCO 1-17, and issued GCMCO 1B-17. He removed 
the ten members selected by RADM JS, and appointed 
eight new members. Based on the court-martial members’ 
questionnaires, seven of these members identified 
themselves as white men.9 When RADM JS returned as 
the convening authority, the day before trial was set to 
begin, he again amended the convening order by adding 
an additional member for a total of nine members. Based 
on the military judge’s factual finding at trial, all nine of 
these members of the venire were white. 
  
Prior to voir dire, Appellant’s trial defense counsel [TDC] 
challenged the makeup of the members panel. He argued 
that a lack of minority members demonstrated a 
“systematic exclusion of members based on race and 
gender.”10 Having been presented with no evidence 
regarding the racial composition of the original panel, the 
military judge concluded that there was no evidence of a 
systematic, purposeful exclusion of any minority 
members by the convening authority. During a later 
Article 39(a), UCMJ, session conducted during a recess in 
individual voir dire, TDC renewed his motion, arguing 
that the convening authority had engaged in a pattern of 
empaneling only white male members in courts-martial 
for accused who were black. In support of his motion, 
TDC noted that the members’ questionnaires asked the 
members their race and gender. The TDC also offered a 
portion of a trial transcript from a previous 
court-martial—purportedly convened by the same 
convening authority—wherein the trial defense counsel in 
the other courts-martial complained that there was no 
racial diversity—meaning no black members—on the 
panel. The military judge maintained his previous ruling, 
concluding, “I don’t see any unlawful Article 25[, UCMJ] 
issue here ... there is no evidence [the convening authority 
is] not using the Article 25[, UCMJ] criteria. ... I still 
don’t see the systematic exclusion of [eligible members 
based on race or gender].”11 
  
*795 The members returned a finding of guilty on 
multiple charges and specifications and sentenced 
Appellant to 20 years’ confinement and a dismissal. In 
Appellant’s first appeal before this Court, he submitted an 
affidavit from the Executive Officer [XO], Defense 
Service Office Southeast. In his affidavit, the XO asserted 
that RADM JS convened two other courts-martial besides 
Appellant’s, where the accused was a black man and was 
convicted by panels made up of only white members. 
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With the affidavit, the XO also enclosed a letter he had 
sent to RADM JS complaining about the lack of minority 
representation on members’ panels for black accused. 
Thereafter, according to the XO’s affidavit, RADM JS 
twice amended an existing convening order in the case of 
a black Naval officer represented by the XO, in order to 
include minority members. According to the affidavit, 
that officer accused was eventually acquitted. 
  
CAAF remanded this case to this Court to consider 
Appellant’s arguments concerning members’ selection in 
light of its holding in Bess.12 To that end, we found the 
evidence presented to this Court sufficient to question the 
presumption of regularity of the convening authorities’ 
member selection13 and ordered sworn declarations from 
RADM JS, CAPT MM, and CAPT AA, the staff judge 
advocate [SJA] who advised them. Appellant asserts that, 
in light of Bess, the convening authority’s selection of 
panel members violated his right to equal protection under 
the Fifth Amendment.14 
  
 

 

II. Discussion 
 

A. Members Selection Due Process 
In his initial Appeal, Appellant argued first that the 
convening authority removed all minority representation 
from his court-martial, in violation of his Due Process and 
Equal Protection rights.15 In our analysis we discussed 
Batson’s avenue for a criminal defendant who is a 
member of a “cognizable racial group” to establish a 
prima facie case of purposeful discrimination in the 
selection of a jury based solely on the prosecution’s use of 
peremptory challenges for jurors who are part of the same 
racial group.16 Ultimately, we cited our unpublished 
decision in Bess in concluding that Batson’s per se rule 
did not extend to a convening authority’s selection of 
members.17 Further, upon de novo review, we found 
Appellant failed to make a showing of systematic 
exclusion. We now further examine this issue in light of 
CAAF’s decision in Bess. 
  
 

 

1. Court-Martial Referral Process and Member 
Selection Procedure 

The process of convening a court-martial is governed by 
the UCMJ and Rules for Courts-Martial [R.C.M.] and 

involves “preferring” charges, forwarding the charges, 
and “referring” the charges to a court-martial. The 
preferral process consists of the “accuser,” signing an 
oath on the charge sheet that he or she has personal 
knowledge of or has investigated the allegations and that 
they are true to the best of his or her knowledge and 
belief.18 The accuser then forwards the charges to the 
summary court-martial convening authority, that is, the 
commander who has summary court-martial jurisdiction 
over the accused. 
  
The summary court-martial convening authority may 
either dismiss the charges, refer the charges to a summary 
court-martial, or forward the charges to the special 
court-martial convening authority, a superior commander 
who has special court-martial jurisdiction over the 
accused.19 The special court-martial *796 convening 
authority may, in turn, dismiss the charges, refer the 
charges to either a summary or special court-martial, or, if 
the charges are of a serious nature, direct an Article 32, 
UCMJ, preliminary hearing to determine whether the 
charges should be forwarded to the general court-martial 
convening authority for disposition.20 
  
When a convening authority refers charges to a special or 
general court-martial, he or she issues a convening order 
which creates a panel of members to whom the charges 
can be referred (also referred to as the “venire”).21 The 
venire may be composed of officers specially selected by 
the convening authority for the specific case or it may be 
a panel of officers on a so-called “standing order.” A 
standing order or “standing panel” consists of members 
selected by the convening authority to potentially serve on 
any or all courts-martial convened during a period of time 
and to which the convening authority may ultimately refer 
many different cases. 
  
The date of the trial is determined by the military judge, 
who is detailed to the case after the convening authority 
refers the case to court-martial. Depending on a number 
of factors, including the need for one or more pretrial 
hearings, the military judge may not decide upon the trial 
date for some time. When the judge does eventually set 
the trial date, the judge takes into account the judge’s 
availability as well as the availability of the counsel for 
both sides—including any civilian counsel hired by the 
accused—and of the lay and any expert witnesses. In the 
typical case, the judge sets the trial for a date that is many 
weeks, if not months, after the convening authority 
originally selected the court members. It is quite common 
that several, and sometimes all, of the original members 
are not available for what eventually becomes the trial 
date. In such cases, the convening authority routinely 
amends the convening order to remove the unavailable 
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members and to select replacements. 
  
 

 

2. Batson’s Applicability to Member Selection 
[1]As we found in our initial opinion,22 we again find that 
the mere absence of minority members within the venire 
selected by the convening authority, unlike a prosecutor’s 
use of a peremptory challenge against a juror of the same 
racial group as the accused, does not establish a prima 
facie case of purposeful discrimination, which then shifts 
the burden to the government to provide a race-neutral 
explanation for the absence of such minority members. 
We have found no precedent to allow for the proposition 
that the mere selection of an all-white panel would require 
the convening authority to provide a race-neutral reason 
for the selection. Unlike the mechanism utilized in 
preemptory challenges in which a prosecutor specifically 
excludes a member of the same cognizable racial group, 
member selection is generally a process of inclusion, 
based on the statutory requirements found in Article 25, 
UCMJ. As such, we decline to adopt Appellant’s position 
at oral argument that detailing an all-white panel is alone 
enough to establish a prima facie case of exclusion of 
black members. 
  
 

 

3. Systematic Exclusion of Cognizable Racial Group 
[2]As we discussed in our original opinion,23 our analysis 
does not end with finding that Batson’s per se rule does 
not apply to the member selection process. We also 
review whether, through submission of other evidence, a 
prima facie case of systematic exclusion of minority 
members has been made. In addition, we review whether 
evidence presented establishes purposeful exclusion of 
minority members in Appellant’s case, even if not over a 
period of time. Here, evidence submitted in the form of an 
affidavit from the XO of the Defense Service Office 
supports that similar all-white panels were selected in 
three other cases with a black *797 accused. Further, 
Appellant also submitted evidence to this Court that the 
original standing court-martial convening order contained 
two black members, such that the effect of the subsequent 
amending convening orders replacing the original panel 
of ten members with nine all-white members at least has 
the appearance of excluding members of Appellant’s 
cognizable racial group from his court-martial panel. 
  
 

 

a. Affidavit from the Executive Officer of the Defense 
Service Office 

[3]As we discussed in our initial opinion, and as CAAF 
outlined in Bess, the affidavit from the XO does not itself 
establish a prima facie case of systematic exclusion of 
black members in cases in which there is a black accused. 
While the affidavit may appear to show a pattern of these 
cases over a period of time, it does not alone show 
exclusion, let alone systematic exclusion of black 
members. While the affidavit notes four cases (including 
Appellant’s) in which only white members were selected 
for a black accused’s court martial panel, it does not 
include any information as to the exclusion, improper or 
not, of black members. There is no evidence that the 
convening authority who selected these members knew 
the race of the members selected—let alone purposefully 
chose not to select members of the particular accused’s 
cognizable racial group—or even knew the race of the 
accused. Further, the officers serving as the convening 
authority who replaced the standing panel with new 
members in Appellant’s case were not the same officer 
mentioned in the three other cases. As such, while the 
XO’s affidavit might be used by the trial defense counsel 
to request additional member selection discovery to 
evaluate whether to make a motion for improper member 
selection, it is not enough to establish a prima facie case 
of systematic exclusion of black members in Appellant’s 
case. 
  
 

 

b. Evidence of Black Members on the Standing Order 
[4] [5]More problematic, however, is evidence submitted to 
this Court pursuant to its fact-finding authority supporting 
that two members on the original standing order were 
black. If the race of the members on the standing order 
were in fact known to the convening authority, and the 
convening authority specifically excluded such minority 
representation on the venire through the amended 
convening orders, it would tend to show a purposeful, 
albeit not systematic, exclusion of members of the 
accused’s cognizable racial group—if, in addition to 
knowing the race of the members, the convening authority 
also knew the race of the accused. While convening 
authorities are presumed to act in accordance with 
Articles 25 and 37, UCMJ,24 this presumption, like any 
other, can be called into question under the totality of the 
circumstances. In this case, because there appeared to be 
at least some evidence of actual exclusion (even if not 
purposeful) of members of the accused’s own racial 
group, this Court ordered affidavits from the convening 
authority, acting convening authority, and SJA to provide 
their rationale for selection of the members in Appellant’s 
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case.25 In the affidavits filed in response to our Order, all 
three individuals involved in the member selection 
process state they were not aware of the race of the 
members detailed in either the standing convening order 
or the amended convening orders. Further, they describe 
the process utilized during their time at Navy Region 
Mid-Atlantic. This consisted of an SJA review of Article 
25 qualified members, which was presented to the 
convening authority for selection of the venire. According 
to the affidavit filed by the SJA, the race of neither the 
accused nor the members was ever discussed, either for 
Appellant’s case or any other case involving these three 
individuals during their tenure at Navy Region 
Mid-Atlantic.26 
  
*798 Accordingly, we conclude based on the evidence in 
the record that the selection process utilized in 
Appellant’s case was proper. While there may have been 
a need to switch out the members on the standing order to 
allow for nominating and seating new members, this is 
common practice especially in large jurisdictions such as 
Navy Region Mid-Atlantic. As such, we find there was 
neither purposeful nor systematic exclusion of members 
of Appellant’s racial group. 
  
 

 

B. Unlawful Command Influence 
[6]Appellant next argues the convening authority exerted 
actual or apparent unlawful command influence [UCI] by 
empaneling only white, male members to his 
court-martial. We examined United States v. Lewis, where 
CAAF discussed that five women detailed to a 
court-martial was an anomaly, specifically finding that 
there was no evidence of improper selection criteria.27 We 
have also considered United States v. Riesbeck, in which 
five women, four of whom were victim advocates, were 
detailed to the appellant’s panel and in which the case was 
“replete with evidence ... of intentional choices by the 
first three convening authorities ...”28 Turning to this case, 
only although seven of the nine members’ questionnaires 
contained racial or ethnic responses, there was no 
evidence the convening authority knew of the race or 
ethnicity of the other two members. Appellant’s case is 
more analogous to Lewis, with no evidence of improper 
selection criteria. Further, there is no evidence of any of 
the improper selection criteria as in Riesbeck. 
Accordingly, we find Appellant has not met his burden to 
establish some evidence of potential UCI. 
  
[7]We also considered the case for apparent UCI, asking 
whether “an objective, disinterested observer, fully 
informed of all the facts and circumstances, would harbor 

a significant doubt about the fairness of the proceeding.”29 
We find that there are insufficient facts to lead a 
reasonable person to harbor doubt of the fairness of the 
proceeding, and that Appellant has not presented evidence 
the convening authority selected members using criteria 
other than those in Article 25, UCMJ. 
  
 

 

C. Additional Assignments of Error 
 

1. Military Rule of Evidence 404(b) 
Appellant further argues the military judge erred in 
instructing the members they could use evidence from the 
charged allegations against victims GCM, MH, and AM 
to prove Appellant’s motive and intent of other charged 
misconduct under Military Rule of Evidence [Mil. R. 
Evid.] 404(b). In reviewing the applicability of United 
States v. Hills, we conclude that it did not apply to this 
case.30 We fully adopt our analysis in Jeter I31 that Hills 
deals with propensity evidence and that evidence admitted 
under Mil. R. Evid. 404(b) is not propensity evidence as it 
is “not admissible to prove the character of a person in 
order to show action in conformity therewith.”32 
  
Next, in reviewing evidence of motive and intent, we 
agree with the military judge’s application of the 
Reynolds test, finding that a reasonable factfinder could, 
by a preponderance of the evidence, find that Appellant 
engaged in or attempted the specific acts.33 We also find 
the military judge did not abuse his discretion in 
admitting evidence of Appellant’s intent. Finally, in 
examining the third prong, we conclude the military judge 
did properly apply the Mil. R. Evid. 403 balancing test. 
Ultimately, the military judge did not abuse his discretion 
in admitting evidence of charged misconduct to prove 
motive and intent regarding other charged misconduct. 
*799 Further, even if there was error, it is harmless error. 
  
 

 

2. Legal and Factual Sufficiency 
Appellant also contends his convictions for sexual assault 
of AM and GCM are factually and legally insufficient. In 
reviewing the evidence supporting Appellant’s conviction 
for sexually assaulting AM, we reviewed Appellant’s 
allegations of gaps in her memory, and conclude that in 
considering all the evidence in a light most favorable to 
the prosecution, a rational factfinder could have found 
that she did not consent. 
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[8]Concerning Appellant’s conviction for sexually 
assaulting GCM, he argues that the Government failed to 
prove that he threatened her, a necessary element for that 
specification as charged. In reviewing Appellant’s 
statements, we disagree, and find that a reasonable person 
would have been in fear of being subjected to Appellant’s 
implied actions—i.e., either engage in sexual relations 
with him or be held accountable for misconduct. 
Appellant argues that reporting misconduct is not a 
“wrongful action” as required by statute, but was instead a 
normal part of his duties. However, we fully adopt our 
analysis in Jeter I34 that the quid pro quo nature of his 
statement transformed the statement into wrongful 
conduct. Further, Article 120(g)(7) specifies threatening 
or placing that other person in fear of the threat “to accuse 
any person of a crime.” We therefore find a reasonable 
trier of fact could have found all the essential elements 
beyond a reasonable doubt. 
  
 

 

3. Mistake of Fact Instruction 
Appellant further claims the military judge erred in 
denying his request for a mistake of fact as to a consent 
instruction. However, in reviewing all the evidence 
admitted during trial, we adopt our analysis in Jeter I35 
and find that no evidence was presented to justify a 
mistake of fact instruction. 
  
 

 

4. Ineffective Assistance of Counsel 
Appellant next claims that his trial defense counsel [TDC] 
was ineffective, insofar that he should have requested the 
bridge deck log to demonstrate Appellant was on watch 
when GCM claimed he assaulted her. Further, he alleges 
his TDC should have presented MH’s 911 call, describing 
the intruder wearing a purple or orange shirt, when 
Appellant was arrested wearing a gray shirt. In our review 
applying the test for ineffective assistance of counsel 
under Strickland v. Washington test, we once again adopt 
our analysis in Jeter I36 and do not find the TDC 
deficient.37 Instead, we find he made reasonable tactical 

decisions. 
  
 

 

5. Challenges for Cause 
[9]Finally, Appellant challenges one of the members, 
Lieutenant [LT] B, for actual and implied bias. He argues 
LT B knew one of the witnesses, thought he had a poor 
work ethic, served as the legal officer during the witness’ 
administrative separation board, and served as recorder at 
an unrelated administrative separation board for sexual 
assault. The military judge denied the challenge for cause 
at trial. As we did in Jeter I,38 we reviewed for both actual 
and implied bias. LT B stated he had little experience as a 
legal officer and did not interact with the witness closely. 
The military judge’s ruling on the record was thorough 
and noted that knowing a witness is not uncommon in 
courts-martial. Therefore, we find no actual bias, 
concurring with the military judge’s findings at trial. 
Further, in applying United States v. Woods,39 and in 
review of the totality of the circumstances, we conclude 
that the presence of the member would not cause the 
public to think the accused did not receive a fair and 
impartial panel of members, and would not *800 injure 
the public’s perception of the military justice system. 
  
 

 

III. Conclusion 
After careful consideration of the record and briefs of 
appellate counsel, we have determined that the findings 
and sentence are correct in law and fact and that no error 
materially prejudicial to Appellant’s substantial rights 
occurred.40 
  
The findings and sentence are AFFIRMED. 
  

Senior Judge STEPHENS and Judge HOUTZ concur. 
 

Footnotes 
 
1 
 

10 U.S.C. §§ 892, 911, 920, 927, 929, 933, and 934 (2012). After announcement of the findings, the military judge 
conditionally dismissed the sexual harassment specification, one of two specifications of drunken operation of a 
vehicle, one of three specifications of sexual assault, and one of two specifications of unlawful entry. 
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United States v. Bess, 80 M.J. 1 (C.A.A.F. 2020). 
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476 U.S. 79, 96–97, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986) (holding that if an accused member of a cognizable racial 
group can establish a prima facie case of purposeful discrimination in jury selection based on the prosecution’s use of 
peremptory challenges for jurors of the same racial group, the government must provide a race-neutral explanation for 
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Bess, 80 M.J. at 8. The other three judges in Bess either did not reach or disagreed with this legal conclusion. See id. 
at 15–23. 
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Id. at 8–9. 

 

9 
 

Of the nine court-martial member questionnaires, only seven listed race on them. The final questionnaire did not have 
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 forbids a prosecutor to peremptorily challenge potential jurors based solely on their race). 
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Id. at 96, 106 S.Ct. 1712. 

 

17 
 

United States v. Bess, No. 201300311, 2018 WL 4784569, 2018 CCA LEXIS 476 (N-M. Ct. Crim. App. Oct. 4, 2018) 
(unpublished). 
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R.C.M. 307(b) 
 

19 
 

R.C.M. 403. 

 

20 
 

R.C.M. 404. 

 

21 
 

R.C.M. 501. The exception would be when a case is referred to a special court-martial consisting of a military judge 
alone under Article 16(c)(2)(A), UCMJ. 

 

22 
 

Jeter I, 78 M.J. at 765–66. 

 

23 
 

Id. at 766. 

 

24 
 

See Bess, 80 M.J. at 10. 

 

25 
 

We conclude the trial judge was correct in finding there was no evidence of such exclusion, because the evidence 
regarding the racial composition of the original standing panel was not presented to him for comparison against the 
venire at trial. 

 

26 
 

The SJA did mention one time in which there was a challenge under Batson v. Kentucky in a separate case, in which 
he did discuss the merits of the challenge with the convening authority. 
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United States v. Lewis, 46 M.J. 338, 342 (C.A.A.F. 1997). 
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United States v. Riesbeck, 77 M.J. 154, 164 (C.A.A.F. 2018). 
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United States v. Salyer, 72 M.J. 415, 423 (C.A.A.F. 2013). 
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Introduction 

For over a century, the Supreme Court has battled invidious discrimination in 

the jury selection process.1  Time and again, our nation’s highest Court has held that 

an accused should not have to overcome an insurmountable burden to establish a 

prima facie case of racial discrimination.2  We are far from having concluded that 

battle—racism sadly persists in our institutions.3  But safeguards exist to protect 

minority accused from this pernicious evil. 

Seventy years ago, in Avery v. Georgia, and fifty years ago, in Alexander v. 

Louisiana, the Supreme Court created and re-affirmed a framework for addressing 

discrimination in the selection of jurors.4  This framework applied to a system in 

which an administrative agent who, despite operating under race-neutral statutory 

guidelines to select jurors, utilized a selection process that identified potential 

members by race.  The military in this case employed a process that is generally akin 

to the systems in Avery and Alexander—a convening authority (an administrative 

agent) applied Article 25, UCMJ (race-neutral statutory guidance) to select members 

using questionnaires that solicited and identified their race.   

                                           
1 See generally Flowers v. Mississippi, 139 S. Ct. 2228, 2235 (2019); Strauder v. 
West Virginia, 100 U.S. 303, 306-07 (1879). 
2 Flowers, 139 S. Ct. at 2241; see Alexander v. Louisiana, 405 U.S. 625, 631-32 
(1972); Whitus v. Georgia, 385 U.S. 545, 551 (1967); Avery v. Georgia, 345 U.S. 
559, 562 (1953). 
3 See Flowers, 139 S. Ct. at 2235. 
4 Alexander, 405 U.S. at 625; Avery, 345 U.S. at 559. 
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Under the Avery and Alexander tests, LTJG Jeter established a prima facie 

showing of racial discrimination in the selection of his initial member panel.  He did 

so by showing that he is a member of a cognizable racial group, that his panel was 

selected using a non-race-neutral process, and that his monochromatic panel had no 

minority representation.  The Supreme Court is clear—the burden shifted to the 

Government to demonstrate no improper discrimination. 

Lieutenant Junior Grade Jeter also established a prima facie case of racial 

discrimination under Batson v. Kentucky.  By replacing all members on the original 

convening order, the Convening Authority removed the only two black members 

ever detailed to this case and replaced them with an all-white panel.  That, 

accompanied with the facts and circumstances here, shifted the burden. 

This Court should apply the Supreme Court’s pre-established frameworks.  If 

racism exists in the civilian world then surely the armed forces, which draws from 

all walks of life, must contain this taint.  There is no magic bullet that strikes racism 

from the hearts of military ranks.  Convening Authorities are no exception, and 

should not be given special deference.  The right to equal protection should never be 

“essentially unenforceable in the military.”5  The scrutiny necessary to extirpate the 

deep-seeded taint of racial discrimination must apply to the armed forces. 

                                           
5 United States v. Bess, 80 M.J. at 20 n.10 (Ohlson, J., with whom Sparks, J. joined, 
dissenting) (“under the majority’s view of Castaneda, the constitutional right to 
equal protection would be essentially unenforceable in the military”). 
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Statement of Statutory Jurisdiction 

Lieutenant Junior Grade Jeter’s approved general court-martial sentence 

included a dismissal and confinement for more than one year.6  The lower court 

exercised jurisdiction under Article 66(b)(1), Uniform Code of Military Justice 

(“UCMJ”).7  Thus, this Court has jurisdiction under Article 67(a)(3), UCMJ.8 

Statement of the Case 

At a general court-martial in 2017, LTJG Jeter was found guilty, contrary to 

his pleas, of one specification of sexual harassment, two specifications of drunken 

operation of a vehicle, three specifications of sexual assault, one specification of 

extortion, one specification of burglary, two specifications of conduct unbecoming 

an officer and gentleman, one specification of communicating a threat, and two 

specifications of unlawful entry in violation of Articles 92, 111, 120, 127, 129, 133, 

and 134, UCMJ, respectively.9  The members sentenced him to confinement for 

twenty years and a dismissal.10  The Convening Authority approved the sentence as 

adjudged and, except for the dismissal, ordered it executed.11 

                                           
6 Joint Appendix (“J.A.”) 072. 
7 10 U.S.C. § 866(b)(1) (2016). 
8 10 U.S.C. § 867(a)(3) (2016). 
9 10 U.S.C. §§ 892, 911, 920, 927, 929, 933, 934 (2016); J.A. 070-71. 
10 J.A. 072. 
11 J.A. 073-79. 
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The Record of Trial was first docketed with the lower court on August 22, 

2017.  In a published opinion, the lower court affirmed LTJG Jeter’s findings and 

sentence.12   

On March 4, 2019, LTJG Jeter first petitioned this Court for review of this 

case.  This Court granted LTJG Jeter’s petition but ordered no briefs be filed.  After 

deciding United States v. Bess, this Court summarily vacated the lower court’s 

decision and remanded LTJG Jeter’s case for further consideration in light of Bess.13 

The remanded case was re-docketed at the lower court on July 1, 2020.  On 

remand, the lower court ordered the Convening Authority, his Acting Convening 

Authority, and his Staff Judge Advocate to submit affidavits related to the member-

selection process.  On October 20, 2021, after briefing and oral argument, the lower 

court issued a published opinion affirming LTJG Jeter’s findings and sentence.14 

Lieutenant Junior-Grade Jeter petitioned this Court on December 20, 2021 

and this Court granted review on May 3, 2022. 

                                           
12 United States v. Jeter, 78 M.J. 754 (N-M. Ct. Crim. App. 2019). 
13 United States v. Jeter, 80 M.J. 200 (C.A.A.F. 2020); Bess, 80 M.J. at 1. 
14 United States v. Jeter, 81 M.J. 791 (N-M. Ct. Crim. App. 2021).  
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Statement of Facts 

A. After soliciting potential members’ race, the Convening Authority selected 
a panel composed entirely of white men for the trial of a black man.  

The Convening Authority solicited information about the race and gender of 

potential members.15  This information was provided to the Convening Authority 

through questionnaires that the Convening Authority used to select the members.16  

All questionnaires except for two identified their race.17   

There were three convening orders in this case: an original and two amending 

orders.18  The original convening order contained two black men, but the first 

amending order removed and replaced all members.19  The panel in the first 

amending order contained eight new members.20  Of note, the name of one of the 

 members  was highlighted, without 

explanation, on the first amending order.21  All selected members were white men.22   

Lieutenant Junior Grade Jeter is a black man.  The Convening Authority later 

admitted “it is likely I would have known the race of the Appellant.”23   

                                           
15 J.A. 105, 133, 142, 151, 160, 169, 178; Jeter, 81 M.J. at 794. 
16 J.A. 093, 099, 105, 133, 142, 151, 160, 169, 178; Jeter, 81 M.J. at 794.  
17 J.A. 093, 099, 105, 133, 142, 151, 160, 169, 178; Jeter, 81 M.J. at 794 n.9. 
18 J.A. 091-103. 
19 J.A. 091-97; Jeter, 81 M.J. at 797.  
20 J.A. 049. 
21 J.A. 049, 124-131. 
22 J.A. 056; Jeter, 81 M.J. at 794. 
23 J.A. 094. 
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B. The Defense objected to the exclusion of members based on race and gender 
at a court-martial onboard the world’s largest naval base.     

At the beginning of the first day of trial on the merits, the military judge raised 

concerns about the peculiarly small composition of the panel provided by the first 

amending order.24  He stated, “we’re the largest naval base in the world, but the 

waterfront is literally littered with ships parked left and right side-by-side, and we 

have eight members.”25  In response, the Government told the military judge that the 

Convening Authority identified four additional members.26  Of these four additional 

members, the Convening Authority ultimately only detailed one more member—

another white male.27 

As a black man, LTJG Jeter found the absence of minority representation to 

be peculiar and was seriously concerned that racism may have played a part in the 

selection of this all-white panel.  His counsel raised the issue of invidious 

discrimination in the member-selection process.28  Specifically, he objected to the 

“systematic exclusion of members based on race and gender” through “the 

Convening Authority’s ability to select members ahead of time.”29  After reviewing 

                                           
24 J.A. 051. 
25 J.A. 051. 
26 J.A. 051. 
27 J.A. 050, 178. 
28 J.A. 054. 
29 J.A. 054-55.   
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the members’ questionnaires, the military judge found that the panel was composed 

of “all white men.”30 

C. The Government argued that the exclusively white male panel was 
representative of the composition of the military. 

The trial counsel argued that the absence of minorities was to be expected 

because “the military itself is made up of a large majority of what the panel is 

representative of” (white men).31  The military judge disagreed, stating “I don’t 

know if I agree with your statement that the military is made up generally of white 

males.”32  He held that “[t]he military is quite a diverse tapestry of people.”33 

D. The military judge refused to compel the Convening Authority to explain 
the selection process.  He declined to find discrimination without evidence of 
a pattern of the Convening Authority detailing all-white panels. 

The military judge stated that he did not have any evidence of purposeful, 

systematic exclusion of minorities or women based on the composition of the 

panel.34  The trial defense counsel attempted to fill the evidentiary vacuum regarding 

whether invidious discrimination was involved in the member-selection process by 

moving for the military judge to compel the Convening Authority to explain the 

                                           
30 J.A. 056; Jeter, 81 M.J. at 794 (“Based on the military judge's factual finding at 
trial, all nine of these members of the venire were white”). 
31 J.A. 056. 
32 J.A. 056. 
33 J.A. 056. 
34 J.A. 056. 
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result.35  The Defense noted it was unable to “delve into the thought processes of the 

Convening Authority” when “all we have is the makeup [of the panel] to go on.”36   

The military judge denied this request.37  He ruled that there was no evidence 

of purposeful discrimination in the selection process—“other than the bare makeup 

of the panel.”38  Although the Defense did not request that minority members be 

added to the panel, the military judge volunteered that he did not have authority to 

order the Convening Authority to include diversity on the panel.39  But he also noted 

that the Defense could re-raise the issue if they somehow discovered more 

evidence.40  He stated that evidence of a pattern of the Convening Authority detailing 

all-white member panels was the type of evidence he referred to.41  He then warned 

the Convening Authority by stating “with that said, Convening Authority of this 

region[,] I wouldn’t do it twice.”42 

                                           
35 J.A. 057. 
36 J.A. 057. 
37 J.A. 057. 
38 J.A. 057. 
39 J.A. 057. 
40 J.A. 057-58. 
41 J.A. 057-58. 
42 J.A. 058-59. 
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E. The Defense presented some evidence of a pattern of the Convening 
Authority detailing all-white member panels.  The military judge again 
denied LTJG Jeter’s request. 

After the members were seated in open court, the Defense re-raised its original 

objection based on discrimination in the member-selection process.43  The Defense 

presented to the military judge a portion of the record of trial from United States v.  

Bess that included an open-court colloquy in which the defense counsel alleged that 

in “at least the last two [other] panels [convened by the same Convening Authority] 

. . . we’ve had all-white panel members with an African-American client.”44  

Evidence of this pattern was later strengthened when the lower court attached to the 

record a declaration from the former Executive Officer of Defense Service Office 

Southeast who observed the pattern.45 

                                           
43 J.A. 060. 
44 J.A. 061, 069. 
45 J.A. 080-85.  The Executive Officer, who supervised defense counsel in the region, 
confirmed the pattern of all-white panels.  He sent a letter to the Convening 
Authority after the Convening Authority detailed an all-white panel in United States 
v. LTJG Johnson, providing: 
 

There is an appearance in the Central Judicial Circuit that race is being 
improperly considered when selecting members for General Court-
Martial Convening Orders.  In a number of cases, most recently United 
States v. HM2 Bess, United States v. MMC Rollins, and United States 
v. LTJG Jeter, where defense counsel have raised the issue, African 
Americans were convicted in the Central Judicial Circuit by all-white 
panels.  All of the members detailed to the courts-martial of these 
accused were caucasian. 

 
Id. 
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After presenting the portion of the record from Bess to the military judge, the 

Defense re-raised its objection, stating:46 

 
The panel had been seated, confirming for the parties that the panel was 

comprised of all white males, and the Government did not challenge the fact.47  The 

Defense specifically articulated that the issue was an equal protection violation, and 

the military judge again denied the Defense request.48  Initially, he framed his ruling 

as a response to an Article 25, UCMJ issue.49  Although it is inaudible, it appears the 

defense counsel re-oriented the military judge to the fact that the Defense raised the 

issue of improper exclusion based on race rather than Article 25.50  This is because 

the military judge responded, “Okay.  But in this case, I still don’t see the systematic 

exclusion of those people.”51 

                                           
46 J.A. 061. 
47 J.A. 061-63. 
48 J.A. 063. 
49 J.A. 063. 
50 J.A. 063. 
51 J.A. 063. 
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In sum, by the time of this final ruling, the military judge was aware that: 

1. On the largest naval base in the world, the two men serving as the 
Convening Authority decided that not a single black person was best 
qualified to serve as a member in LTJG Jeter’s court-martial.52   

2. The panel was unusually small (as first noted by the judge himself), and 
the Convening Authority remedied this by adding another white man.53   

3. The Convening Authority added the additional white man despite having 
four individuals (whose race was not established) available.54   

4. The process for selecting members was not race-neutral (race was 
indicated on the majority of the questionnaires).55  

5. And this was not the first time the issue of discrimination during member-
selection had been raised regarding this Convening Authority.56   

And yet the military judge denied the Defense request to simply have the 

Convening Authority explain how an all-white-male member panel was selected 

under these circumstances.57  The all-white court-martial panel convicted LTJG Jeter 

and sentenced him to a dismissal and confinement for twenty years.58 

F. The lower court ordered affidavits related to the member-selection process 
four-and-a-half years after the court-martial. 

On remand after oral argument, the lower court “found the evidence presented 

to this Court sufficient to question the presumption of regularity of the convening 

                                           
52 J.A. 051, 054. 
53 J.A. 050, 178. 
54 J.A. 051. 
55 J.A. 105, 133, 142, 151, 160, 169, 178; Jeter, 81 M.J. at 794 n.9. 
56 J.A. 060-61. 
57 J.A. 063. 
58 J.A. 070-72. 
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authorities’ member-selection.”59  The lower court ordered affidavits explaining the 

member-selection process from the Convening Authority, the Acting Convening 

Authority, and their Staff Judge Advocate.60  By this time, both the Convening 

Authority and Acting Convening Authority had retired from the Navy.  All three 

men (who are all white themselves) answered the majority of the lower court’s 

questions by stating they “do not recall.”61 

For example, the Acting Convening Authority (who signed the first amending 

order) stated “I do not recall” to every question the lower court asked specific to 

LTJG Jeter’s case.62  Of the nineteen questions he responded to, the only answers 

that did not include “I do not recall” were two questions regarding the general 

process of member-selection, a statement that he is white, and a caveated denial that 

he was aware of LTJG Jeter’s race when selecting the panel.63 

Likewise, even though the Convening Authority (who signed the original 

convening order and the second amending order) acknowledged that he reviewed 

the court-martial member questionnaires (the majority of which indicated the 

members’ race), he claimed he did not remember knowing the race of the members.64  

                                           
59 Jeter, 81 M.J. at 795. 
60 J.A. 086-88. 
61 J.A. 091-103. 
62 J.A. 049, 095-97. 
63 J.A. 095-97. 
64 J.A. 091. 
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However, he also provided that he “may have been aware of the race of some of the 

prospective members.”65  Of note, his Staff Judge Advocate stated that the 

Convening Authority would ordinarily spend at least a full day reviewing the 

questionnaires.66  But like the Acting Convening Authority, the answers the 

Convening Authority gave with regard to member-selection all referred to the 

process generically, not with regard to this specific case.67  He did note that he likely 

“would have known the race of the Appellant.”68 

The Staff Judge Advocate provided slightly more detail regarding the 

member-selection process.69  Notably, he acknowledged that the Convening 

Authority drew court-martial members not only from his own staff, but the entire 

panoply of “commands resident within Navy Region Mid-Atlantic.”70  Beyond a 

generic claim to have followed statutory Article 25 criteria, he provided no 

explanation as to how nine of nine members ended up being white men, despite 

having an enormous body of individuals to choose from.71 

While the Staff Judge Advocate stated “the race of a particular accused never 

came up,” the Convening Authority acknowledged that he likely knew that LTJG 

                                           
65 J.A. 093. 
66 J.A. 099. 
67 J.A. 091-94. 
68 J.A. 094. 
69 J.A. 098-103. 
70 J.A. 098. 
71 J.A. 098. 
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Jeter was black based on the “significant amount of paperwork and investigation 

material” that would have been provided by the Staff Judge Advocate.72 

Finally, the Staff Judge Advocate acknowledged that this was not the only 

time concerns regarding an all-white panel had been raised during his and the 

Convening Authority’s tenures.73 

Ultimately, the Convening Authority, Acting Convening Authority, and their 

Staff Judge Advocate acknowledged that the court-martial questionnaires—most of 

which plainly indicated the members’ races—were thoroughly reviewed.74  None of 

the declarations provided substantive information as to how, on the largest naval 

installation in the world, a black man ended up with an all-white panel of members. 

  

                                           
72 J.A. 094, 103. 
73 J.A. 101-02. 
74 J.A. 091-103, 105, 133, 142, 151, 160, 169, 178; Jeter, 81 M.J. at 794 n.9. 
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Summary of Argument 

The Supreme Court in Avery v. Georgia and Alexander v. Louisiana provided 

that minority accused can establish a prima facie case of racial discrimination in a 

jury selection process by showing: (1) they are a member of a cognizable racial 

group; (2) their member panel was selected using a non-race-neutral process; and 

(3) members of their race were either absent from, or statistically underrepresented, 

on their panel.   

Lieutenant Junior Grade Jeter established such a prima facie case.  First, he is 

a black man, and thus a member of a cognizable racial minority group.  Second, the 

Convening Authority employed a non-race-neutral member-selection process by 

soliciting race through all but two of the nine member questionnaires.  Finally, the 

resulting panel was composed entirely of white men.  Pursuant to Avery and 

Alexander, these factors established a prima facie case. 

Having established a prima facie case of racial discrimination, the burden 

shifted to the Government to adequately explain the exclusion.  The Government 

failed to make such a showing at trial and the military judge failed to require it.  The 

Convening Authority’s naked affirmations of good faith failed as well.  The Supreme 

Court specifically provided that “affirmations of good faith in making individual 

selections are insufficient to dispel a prima facie case of discrimination.”75  Thus, 

                                           
75 Alexander, 405 U.S. at 632. 
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under Avery and Alexander, LTJG Jeter established an unrebutted prima facie case 

of racial discrimination.   

Alternatively, this Court should find that LTJG Jeter established a prima facie 

case of racial discrimination under Batson v. Kentucky.  The Supreme Court in 

Batson provided three factors to establish such a prima facie case: (1) the defendant 

is a part of a cognizable racial group; (2) the Government removed venire members 

of the same racial group; and (3) the facts and circumstances raised an inference of 

exclusion on account of race.  Here, these factors are met because (1) LTJG Jeter is 

a black man, (2) the Government removed venire members of his racial group, and 

(3) the facts and circumstances raise an inference of exclusion on account of race.  

This Court could also depart from its decision in United States v. Bess and 

find LTJG Jeter established a prima facie case of discrimination under Castaneda v. 

Partida.  This Court’s holding that a one-year pattern is insufficient to demonstrate 

discrimination, and its strong implication that even a five-year pattern would be 

insufficient, disregards the fact that convening authorities serve for two to three 

years.  Thus, this Court should depart from Bess and render the Castaneda 

framework of establishing a prima facie case enforceable in the military.   

Ultimately, because LTJG Jeter established an unrebutted prima facie case of 

racial discrimination in the member-selection process, this Court should dismiss the 

findings and specifications in this case.  
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Argument 

THE CONVENING AUTHORITY VIOLATED 
LTJG JETER’S EQUAL PROTECTION RIGHTS, 
OVER OBJECTION, WHEN HE CONVENED AN 
ALL-WHITE PANEL FOR A MINORITY 
ACCUSED USING A RACIALLY NON-NEUTRAL 
PROCESS FOR SELECTION AND PROVIDED NO 
EXPLANATION FOR THE MONOCHROMATIC 
RESULT BEYOND A NAKED AFFIRMATION OF 
GOOD FAITH.   

 
Standard of Review 

Whether the Convening Authority’s selection of members violated the Fifth 

Amendment’s equal protection guarantee is a question of law reviewed de novo.76  

 Discussion 

The major aspects of the military’s member-selection process in this case 

directly mirror historical civilian jury selection practices the Supreme Court has 

already reviewed in Avery v. Georgia and Alexander v. Louisiana.77  As such, the 

Supreme Court’s precedents involving these civilian jury selection practices provide 

relevant guidance on how equal protection rights should be applied in the context of 

the military—including the Convening Authority’s venire selection. 

Accordingly, in light of these Supreme Court precedents, this Court should 

hold that an accused who is a member of a racial minority can establish a prima facie 

                                           
76 Bess, 80 M.J. at 7. 
77 Alexander, 405 U.S. at 625-631; Avery, 345 U.S. at 559-563. 
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case of racial discrimination by showing that: (1) the accused is a member of a 

cognizable racial group; (2) the member panel was selected using non-race-neutral 

processes; and (3) members of the accused’s race were either absent from, or 

statistically underrepresented on, his panel. 

A. Equal protection against invidious racial discrimination applies to the court-
martial member-selection process. 

The Supreme Court more than a century ago held that the Government denies 

a minority accused equal protection under the laws when members of his or her race 

have been purposefully excluded from deciding guilt or innocence.78  United States 

v. Strauder “laid the foundation for the Court’s unceasing efforts to eradicate racial 

discrimination in the procedures used to select the venire from which individual 

jurors are drawn.”79  “In the decades after Strauder, the Court reiterated that States 

may not discriminate on the basis of race in jury selection.”80  Although “critical 

problems persisted,” the Court has maintained that “even a single instance of race 

discrimination against a prospective juror is impermissible.”81   

Two years after Batson was decided, the Court of Military Appeals considered 

how it applied to the military.  The Court observed that Batson “is not based on a 

right to a representative cross-section on a jury but, instead, on an equal-protection 

                                           
78 Strauder, 100 U.S. at 303. 
79 Batson v. Kentucky, 476 U.S. 79, 84-85 (1986). 
80 Flowers, 139 S. Ct. at 2239. 
81 Id. at 2239-42. 
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right to be tried by a jury from which no ‘cognizable racial group’ has been 

excluded.”82  The Supreme Court had also previously clarified this point in 

Alexander v. Louisiana, holding that while there was no right to minority 

representation on a jury panel, the equal protection right still entitles defendants to a 

jury selected without invidious discrimination.83   

Ultimately, the Court of Military Appeals held that the Fifth Amendment 

equal protection right to a jury selected without invidious discrimination applies to 

courts-martial “just as it does to civilian juries.”84 

B. Lieutenant Junior-Grade Jeter established a prima facie case of an equal 
protection violation in accordance with Avery and Alexander. 

1. The military’s venire selection process in this case mirrors the system 
Georgia employed in Avery v. Georgia. 

 
The military employed a selection process for the initial venire panel similar 

to Georgia’s jury member-selection process that the Supreme Court evaluated in 

Avery v. Georgia.  The major aspects of the jury-selection process considered in 

Avery were threefold and similar to the military in each key aspect. 

First, just like the military in this case, Georgia’s system was not race-neutral 

because it identified most individuals in the pool of prospective jurors by race.85  Tax 

                                           
82 United States v. Santiago-Davila, 26 M.J. 380, 389-90 (C.M.A. 1988). 
83 Alexander, 405 U.S. at 628-29.   
84 Santiago-Davila, 26 M.J. at 389-90. 
85 See Avery, 345 U.S. at 560-63. 
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rolls in Georgia included racial identifiers, and it was these tax rolls from which jury 

pools were drawn.86  Likewise, although the use of race on military members’ 

questionnaires was not required, the Convening Authority and his agents in this case 

used questionnaires that identified the races of most of the members.87  Thus, as in 

Avery, a non-race-neutral procedure was employed in this case. 

Second, both Georgia at the time of Avery and the present-day-military have 

statutory guidance on who should be selected for jury service.88  The Georgia statute 

required commissioners to select jurors who were “upright” and “intelligent.”89  In 

accordance with Article 25, UCMJ, Convening Authorities are required to select 

members “best qualified for the duty by reason of age, education, training, 

experience, length of service, and judicial temperament.”90  The statutory 

requirement in force at the time of Avery is thus similar to Article 25’s present-day 

military requirements. 

Finally, both systems employ the use of an administrative agent directed by 

law to choose members from a larger population of available individuals.  In Avery, 

the process involved administrative agents referred to as “commissioners” who 

                                           
86 Id. 
87 Manual for Courts-Martial, Rule for Court-Martial 912(a)(1)(C)(2016).   
88 Avery, 345 U.S. at 562. 
89 Avery, 345 U.S. at 562; see also Whitus, 385 U.S. at 548.   
90 10 U.S.C. § 825 (2016). 
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selected jury members from their communities based on statutory criteria.91  In the 

military, a convening authority operates in the same way.  He or she acts as an 

administrative agent using the statutory Article 25 criteria to choose available 

individuals from the military community to sit on the panel. 

In sum, the military member-selection process in this case is the same in all 

key respects as the process Georgia utilized in Avery.  As such, the Supreme Court’s 

analysis and ruling in Avery should guide this Court in evaluating whether 

Appellant’s equal protection rights were violated. 

2. The Supreme Court has twice held that where a non-race-neutral 
system was employed and a monochromatic panel resulted, a prima 

facie violation of an accused’s equal protection rights is established. 
 

a. Avery provided that a prima facie violation of an appellant’s 
equal protection rights is established by a total absence of 
minorities where a racially non-neutral selection process was 
employed. 

 
In Avery, the Supreme Court held that the absence of any minority members 

from a venire panel when a racially non-neutral selection process was employed was 

sufficient to establish a prima facie case of racial discrimination, which the state 

could then rebut.92 

                                           
91 Avery, 345 U.S. at 560-61.   
92 Avery, 345 U.S. at 560; see also Washington v. Davis, 426 U.S. 229, 241 (1976) 
(“A prima facie case of discriminatory purpose may be proved as well by the absence 
of Negroes on a particular jury combined with the failure of the jury commissioners 
to be informed of eligible Negro jurors in a community, or with racially non-neutral 
selection procedures.”); Hill v. Texas, 316 U.S. 400, 414 (1942). 
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In doing so, the Supreme Court rejected the rationale that the appellant was 

required to show “a particular act of discrimination by a particular officer 

responsible for the selection of the jury.”93  The simple fact that jurors were 

identified by their race meant “opportunity was available to resort to it at other stages 

in the selection process.”94  Where not a single minority was selected to the panel, 

the Court found that was enough to establish a prima facie case even though no 

actual discrimination was shown.95   

The Supreme Court also rejected the argument that it was the appellant’s duty 

to fill any “factual vacuum.”96  The Supreme Court placed that burden on the 

Government, holding that “if there is a ‘vacuum’ it is one which the state must fill, 

by moving with sufficient evidence to dispel the prima facie case of 

discrimination.”97  Where not a single African American was selected to the panel, 

and the jury selection process was racially non-neutral, the Court found that was 

enough to establish a prima facie case.98 

                                           
93 Avery, 345 U.S. at 562. 
94 Id. 
95 Id. 
96 Id. 
97 Id. 
98 Id. 



24 

b. In Alexander, the Court went further and held that even 
statistical underrepresentation can establish a prima facie equal 
protection violation where a racially non-neutral selection 
process was employed. 

 
In Alexander v. Louisiana, the Supreme Court found that a prima facie case 

of discrimination is established by the use of jury questionnaires that identify 

members by race when the result is minority underrepresentation on the panel.99  The 

Court noted that regardless of which part of the jury-selection process is being 

evaluated, “[t]he principles that apply to the systematic exclusion of potential jurors 

on the ground of race are essentially the same.”100    

The appellant in Alexander relied on statistical data to establish a prima facie 

case of discrimination based on the fact that minorities were only included on his 

grand jury and venire in token numbers.101  The process of selecting members in 

Alexander involved a panel of five white men who compiled a list of names of 

potential jurors and sent questionnaires to individuals on the list.102  As in this case, 

the questionnaires included a question about the recipient’s race.103  The panel then 

selected roughly 2,000 potential jurors, ruling out roughly 5,000 others “ostensibly 

on the ground that these persons were not qualified.”104  The panel then selected a 

                                           
99 Alexander, 405 U.S. at 630-31. 
100 Id. at 626 n.3. 
101 Id. at 626-31. 
102 Id. at 627-28. 
103 Id. 
104 Id.  
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smaller group of individuals purportedly at random.105  Although some black jurors 

were selected, the numbers were not representative of the population at large.106 

While acknowledging that “a defendant has no right to demand that members 

of his race be included in the grand jury that indicts him,” the Court still found that 

the statistical underrepresentation was evidence that established a prima facie case 

of invidious discrimination because the non-race-neutral process presented “a clear 

and easy opportunity for racial discrimination.”107  Thus, the Court found that where 

a non-race-neutral jury selection process is employed, a prima facie case can be 

established even if there are some minority members present on the panel.108 

In this case, the lower court directed that the Convening Authority, the Acting 

Convening Authority, and the Staff Judge Advocate to provide information 

regarding the number of available potential minority members.  Importantly, the 

Staff Judge Advocate acknowledged that this information was ascertainable at the 

time of trial.  Thus, if the military judge had granted the Defense’s request at trial, 

the command could have provided this information.  Nevertheless, on the largest 

Naval installation in the world, where the “waterfront is literally littered with ships 

parked left and right, side by side,” black members were statistically 

                                           
105 Id. 
106 Id. at 628-30. 
107 Id. 
108 Id. at 628-29. 
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underrepresented—zero percent of black individuals were detailed as members in 

this case.109  In Alexander, statistics were useful because there were black members 

included in the panel, albeit in suspiciously low numbers.  But here, where none 

were detailed at all, the statistical data is self-evident. 

Further, the Alexander Court reiterated from Avery that while statistical data 

was useful to evaluate underrepresentation during the selection process writ-large, 

their decision was also based on the fact that a non-race-neutral method of selection 

was employed and ultimately the grand jury who indicted the accused was 

monochromatic.110  The Court reaffirmed their holding from Avery that evidence of 

specific discrimination is unnecessary “given the fact that no Negroes had appeared 

on the final jury: ‘obviously that practice makes it easier for those to discriminate 

who are of a mind to discriminate.’”111  In both Avery and Alexander, the Supreme 

Court noted that a prima facie case was established even though there was no 

evidence of conscious discrimination.112 

Accordingly, minority accused can establish a prima facie case of racial 

discrimination by showing: (1) they are a member of a cognizable racial group; (2) 

their member panel was selected using non-race-neutral processes; and (3) members 

                                           
109 J.A. 051, 056. 
110 Alexander, 405 U.S. at 630. 
111 Id. at 631 (citing Avery, 345 U.S. at 562).   
112 Alexander, 405 U.S. at 630. 
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of their race were absent from, or statistically underrepresented, on their panel.  As 

the Supreme Court reaffirmed in Batson, “This combination of factors raises the 

necessary inference of purposeful discrimination because the Court has declined to 

attribute to chance the absence of black citizens on a particular jury array where the 

selection mechanism is subject to abuse.”113 

3. Lieutenant Junior Grade Jeter established a prima facie case of an 
equal protection violation. 

 
The facts in this case establish a prima facie case of discrimination.  First, 

LTJG Jeter is black, and thus a member of a cognizable racial minority group.  

Second, the Convening Authority employed a non-race-neutral member-selection 

process.  Race was indicated in all but two of nine questionnaires.  Finally, the 

resulting panel was composed entirely of white men.  Pursuant to Avery and 

Alexander, these factors are sufficient to establish a prima facie case. 

Additionally, the military judge suggested that the Defense needed to submit 

evidence that this had occurred on other occasions—despite that Supreme Court 

precedent holds that the Defense is not required to show specific discrimination or a 

pattern of discriminatory actions in order to establish a prima facie case where a 

racially non-neutral selection process was used.114  But when the Defense ultimately 

presented some evidence to show that further inquiry was necessary (that this 

                                           
113 Batson, 476 U.S. at 95. 
114 Batson, 476 U.S. at 95-96; Alexander, 405 U.S. at 631; Avery, 345 U.S. at 562. 
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convening authority selected all-white panels in other cases), the military judge still 

did not change his original ruling that there was no evidence of discrimination in the 

member-selection process.  He did not even compel additional testimony, which 

could have explained whether discrimination was involved in the panel selection. 

Lastly, while the lower court found LTJG Jeter did not make a prima facie 

case of racial discrimination, its actions raise an interesting question: if LTJG Jeter 

did not establish a prima facie case of racial discrimination, then why did the lower 

court order the Convening Authority, Acting Convening Authority, and their Staff 

Judge Advocate to explain their actions?115   

The lower court noted that it found the circumstances suspicious enough to 

require an explanation from these individuals, stating, “We found the evidence 

presented to this Court sufficient to question the presumption of regularity of the 

convening authorities’ member-selection.”116  It seems they were simply unwilling 

to call it what it really was—a prima facie case of discrimination that shifted the 

burden to the Government.  The lower court’s actions demonstrate that the threshold 

of a prima facie case was met.  And regardless, the facts here show that a prima facie 

case was established.  The burden shifted to the Government. 

                                           
115 See Jeter, 81 M.J. at 795. 
116 Id. 
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C. The Convening Authority’s naked affirmations of good faith are insufficient 
to rebut a prima facie case of discrimination. 

“Once the defendant makes the requisite showing [of a prima facie case] the 

burden shifts to the State to explain adequately the racial exclusion.”117  In 

Alexander, the Supreme Court stated, “affirmations of good faith in making 

individual selections are insufficient to dispel a prima facie case of 

discrimination.”118  This Court has further noted that “If these general assertions 

were accepted as rebutting a defendant’s prima facie case, the Equal Protection 

Clause ‘would be but a vain and illusory requirement.’”119 

In Alexander, “[t]he clerk of court, who was also a member of the jury 

commission, testified that no consideration was given to race during the selection 

procedure.”120  Likewise, in Avery, the commissioners never explained their process 

and the judge, who picked the panel using names selected by the commissioners, 

“testified that he did not, nor had he ever, practiced discrimination in any way, in the 

discharge of that duty.”121  The Court specifically noted that there was “no 

contradictory evidence” of discrimination.122   

                                           
117 Batson, 476 U.S. at 94 (citing Alexander, 405 U.S. at 632) (emphasis added). 
118 Alexander, 405 U.S. at 632. 
119 Santiago-Davila, 26 M.J. at 392 (citing Norris v. Alabama, 294 U.S. 587, 598 
(1935)). 
120 Id. 
121 Avery, 345 U.S. at 561; see also Whitus, 385 U.S. at 549. 
122 Avery, 345 U.S. at 561. 
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The words of the Convening Authority, Acting Convening Authority, and 

their Staff Judge Advocate in this case could be taken straight from the mouths of 

the commissioners in either Avery or Alexander.123  But here, the lower court 

inexplicably found the general denials adequate to explain how an all-white panel 

resulted.124  Blanket denials were not good enough for the Supreme Court in Avery 

and Alexander, and they should not satisfy this Court either.  This Court should find, 

as in Avery and Alexander, that the mere denials of untoward member-selection are 

insufficient to overcome the prima facie case LTJG Jeter established.  The 

Convening Authority and Acting Convening Authority had an opportunity to explain 

themselves and they failed. 

By comparison, in United States v. Gooch, the accused, an African American 

man, claimed that members were improperly excluded on the basis of race in 

violation of the Fifth Amendment.125  The Government responded to this allegation 

at trial by providing a thorough explanation of the specific member-selection process 

employed, often accounting for the unavailability of individual members.126  And 

they accomplished this without even needing to call the Convening Authority as a 

witness.127  Based on the detailed information the Government provided through the 

                                           
123 See Avery, 345 U.S. at 561; Alexander, 405 U.S. at 632. 
124 Jeter, 81 M.J. 797-98. 
125 United States v. Gooch, 69 M.J. 353, 358 (C.A.A.F. 2011). 
126 Id. at 355-56. 
127 Id. 
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testimony of a clerk from the Staff Judge Advocate’s office who was intimately 

familiar with the selection process in that case, the Court agreed with the military 

judge that there was clearly no invidious discrimination during the member-selection 

process.128  Gooch demonstrates the proper way for a command to show that no 

discrimination has taken place during the member-selection process.  Unlike in this 

case, there was more than just general assertions and blanket denials from 

Government agents. 

D. Alternatively, this Court should evaluate the Convening Authority’s 
selection of members under Batson v. Kentucky. 

1. Convening authorities effectively exercise an unlimited number of 
peremptory challenges. 

 
Convening authorities have the broad discretion to select panel members who, 

“in [their] opinion [are] best qualified.”129  Accordingly, a convening authority “has 

the functional equivalent of an unlimited number of peremptory challenges.”130  But 

these challenges occur behind closed doors, in the privacy of convening authorities’ 

offices, and outside the observation of court or counsel.   

                                           
128 Id. at 359. 
129 10 U.S.C. § 825(e)(2) (2016) (emphasis added).   
130 United States v. Carter, 25 M.J. 471, 478 (C.M.A. 1988) (Cox, J., concurring) 
(emphasis added).   
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2. The principles in Batson apply to convening authorities’ functional 
exercise of peremptory challenges through Article 25 member-
selection. 

 
Before Batson, “prosecutors’ peremptory challenges [were] largely immune 

from constitutional scrutiny.”131  Batson changed this paradigm, which previously 

required a defendant to demonstrate a history of racially discriminatory strikes.132  

The Supreme Court found that the lack of scrutiny created a “crippling burden of 

proof” that was “insurmountable.”133  The Court recognized its duty to protect jury-

selection practice against government action “through its administrative officers in 

effecting the prohibited discrimination.”134  The Court found that it is a “denial of 

equal protection” where “procedures implementing a neutral statute [are] operated 

to exclude persons from the venire on racial grounds.”135  

Article 25, UCMJ, is a race-neutral statute.136  Through its procedures, 

convening authorities exclude persons from venires.137  In this respect, convening 

authorities are Government officers effectuating peremptory challenges outside voir 

                                           
131 Batson, 476 U.S. at 92-93. 
132 Id. at 92, n.17. 
133 Id. 
134 Id. at 88.   
135 Id. 
136 See 10 U.S.C. § 825 (2016). 
137 See id. 
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dire.  Batson’s equal protection principles should thus apply to these private 

peremptory challenges.138   

The Batson Court noted that it aimed to “eradicate racial discrimination in the 

procedures used to select the venire from which individual jurors are drawn.”139  

Judge Ohlson and Judge Sparks have stated, “it simply cannot be the state of the law 

that the shield of the Fifth Amendment is strong enough to protect an African 

American defendant from the impermissible exclusion of panel members on the 

basis of race during voir dire, but is impotent in similarly protecting those 

servicemembers during the selection of the venire panel in the first instance.”140   

The Court of Military Appeals applied Batson and its principles to the military 

justice system in Santiago-Davila.141  As such, the Batson framework for 

establishing a prima facie showing of racial discrimination must apply to the 

convening authority’s peremptory selection of members. 

3. Lieutenant Junior Grade Jeter established a prima facie case of racial 
discrimination by the Convening Authority under Batson. 

 
The Batson Court provided three factors to establish a prima facie case of 

discrimination raising an inference of purposeful discrimination in selection of the 

                                           
138 Id. at 89. 
139 Id. at 85. 
140 Bess, 80 M.J. at 20 (Ohlson, J., with whom Sparks, J. joined, dissenting) (citing 
Batson, 476 U.S. at 89).   
141 Santiago-Davila, 26 M.J. at 389-90. 
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venire.142  The factors are: (1) the defendant is a part of a “cognizable racial group;” 

(2) the Government removed venire members of the same racial group from the 

venire; and (3) the facts and circumstances raised an inference of exclusion on 

account of race.143   

Here, all three factors are met because (1) LTJG Jeter is a black man, (2) the 

Government removed venire members of his same racial group by removing two 

black members, and (3) the facts and circumstances raise an inference of exclusion 

on account of race because:  

 The black members on the original convening order were replaced with an 
all-white panel;  

 
 The questionnaires asked the majority of the members about their race; 
 
 The name of one of the members  

 was highlighted on the first amending order; 
 
 The Convening Authority knew the race of LTJG Jeter; 

 The Convening Authority detailed another white member after LTJG Jeter 
first objected to the racial makeup of the panel and the military judge noted 
that the panel was unusually small; 

 This took place at “the largest naval base in the world . . . [where] the 
waterfront [was] literally littered with ships parked left and right side-by-
side;”144 

                                           
142 Batson, 476 U.S. at 96. 
143 Id. 
144 J.A. 051. 
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 The Convening Authority detailed one additional white male member 
despite having identified four available individuals; 

 Neither the Convening Authority, the Acting Convening Authority, nor the 
Staff Judge Advocate could provide an explanation beyond a naked 
affirmation of good faith; and 

 This was one of four courts-martial of an African-American accused in 
which the same Convening Authority hand-selected all-white panels. 

 
If this Court does not apply Batson in this case, convening authorities’ 

discretion to select members will remain immune from constitutional scrutiny—like 

prosecutors’ peremptory strikes before Batson. 

E. This Court could also depart from its decision in Bess and evaluate the 
Convening Authority’s selection of members under Castaneda. 

1. Castaneda provided a framework to establish prima facie violations of 
equal protection rights in cases where only a pattern of racial 
discrimination could be shown.   

 
The Supreme Court in Castaneda created a framework through which 

minority accused could establish a prima facie showing of racial discrimination by 

demonstrating substantial underrepresentation of minority jurors over significant 

periods of time.145  The Court created this framework because “[s]ometimes a clear 

pattern, unexplainable on grounds other than race, emerges from the effect of the 

state action even when the governing legislation appears neutral on its face.”146  

                                           
145 Castaneda v. Partida, 430 U.S. 482, 494-495 (1977). 
146 Id. at 493 (internal citation and quotation omitted). 
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2. This Court rendered Castaneda unenforceable in the military.  
 
In United States v. Bess, this Court considered whether a prima facie showing 

of racial discrimination could be established in the military under the Castaneda 

framework.147  Bess was convened by the same Convening Authority as this case.  

And it was not the first court-martial in which his selection of members was 

questioned as discriminatory.  Bess was one of four cases in which the same 

Convening Authority selected an all-white panel within one year, and, like here, the 

same Convening Authority knew the appellant’s race.148   

This Court declined to apply Castaneda in Bess because “one year is not a 

‘significant period of time’ and therefore would not establish a prima facie case of a 

pattern of discrimination under the Castaneda framework.”149  In support of this 

position, this Court cited a string of decisions from other courts in which one, two, 

three and a half, and even five year patterns were insufficient periods of time to make 

a prima facie showing of discrimination.150  This Court pointed to cases in which 

seven and eleven year patterns were sufficient.151  But the unique nature of 

convening authorities’ relatively short periods of tenure should prompt a departure 

from such an extensive time requirement. 

                                           
147 Bess, 80 M.J. at 9-10. 
148 Id. at 5-6.   
149 Id. at 9. 
150 Id. 
151 Id. 
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As Judge Ohlson noted in his dissent, “[c]onvening authorities serve in their 

roles for a finite period of time, often for a few years or less.  In the instant case, for 

example, the convening authority served from March 10, 2016, to July 20, 2018, for 

a total of just twenty-seven months.”152  If the precedents this Court cited apply 

equally to the military—and a five year pattern is insufficient to demonstrate racial 

discrimination—then no racist convening authority will ever have to worry about 

their racist patterns being questioned.  Because of this Court’s decision, military 

accused throughout the armed forces are essentially prohibited from establishing 

prima facie showings of racial discrimination through the Castaneda framework.  

Castaneda has been rendered unenforceable in the military.   

Convening authorities should not receive special treatment in equal protection 

analyses.  If the Fifth Amendment equal protection right to a jury selected without 

invidious discrimination applies to courts-martial “just as it does to civilian juries,” 

then the protective framework of Castaneda should apply to the military as well.153  

Military commanders are not immune from the racist evils of society, but if this 

Court’s reasoning in Bess controls, the military is the only criminal jurisdiction 

essentially shielded from an entire sphere of equal protection analysis. 

                                           
152 Id. at 20 n.10 (Ohlson, J., with whom Sparks, J. joined, dissenting). 
153 Santiago-Davila, 26 M.J. at 389-90. 
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3. Lieutenant Junior Grade Jeter established a prima facie case of racial 
discrimination by the Convening Authority under Castaneda. 

 
The Supreme Court in Castaneda created a three-step framework through 

which minority accused could demonstrate substantial underrepresentation of 

minority jurors and thereby make a prima facie showing of discrimination in the 

member-selection process.154  First, the defendant must belong to a “recognizable, 

distinct class, singled out for different treatment under the laws.”155  Second, “the 

degree of underrepresentation must be proved, by comparing the proportion of the 

group in the total population to the proportion called to serve as grand jurors, over a 

significant period of time.”156  Third and finally, the selection procedure must be 

susceptible to abuse or it must be non-race-neutral.157  Once a defendant makes this 

requisite showing, a prima facie case is established, and the burden shifts to the 

Government to rebut the case.158   

Here, all factors are met because (1) LTJG Jeter is a black man, (2) his court-

martial was one of four cases within a year in which the same Convening Authority 

selected an all-white panel for the trial of a minority, and (3) the selection procedure 

was non-race-neutral because the majority of questionnaires indicated race.  

                                           
154 Castaneda, 430 U.S. at 494-495. 
155 Id. at 494. 
156 Id. 
157 Id. 
158 Id. at 495. 
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Unlike Bess, LTJG Jeter clearly established a prima facie case.  In Bess, the 

majority of questionnaires were race-neutral.159  Here, the majority of questionnaires 

indicated the members’ race.  In Bess, the trial defense counsel conceded that the 

panel may not have been all-white and the military judge specifically declined to 

make a finding as to the racial makeup of the panel.160  Here, the Defense twice 

asserted that the panel was all-white, the military judge found the panel was all-

white, and the Government never challenged this finding.  In Bess, the military judge 

did not see any indication of impropriety by the convening authority.161  Here, the 

military judge warned the Convening Authority not to do it again.   

The factual predicate necessary to raise a prima facie case of discrimination 

was established.  When LTJG Jeter’s counsel objected, highlighted the race-

indicating questionnaires, and presented the record of trial from Bess, he made a 

prima facie showing of racial discrimination.  The burden shifted to the Government. 

An accused’s burden, like LTJG Jeter’s, is insurmountable if he is required to 

prove a convening authority repeatedly excluded people by race from panels over 

periods longer than convening authorities actually serve in their roles.    

                                           
159 Bess, 80 M.J. at 5. 
160 Id. at 4. 
161 Id. at 10. 
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Conclusion 

Lieutenant Junior Grade Jeter established a prima facie case of an equal 

protection violation because the Convening Authority used a non-race-neutral 

member-selection process and the resulting panel had no minority representation.  

The Government had the burden to demonstrate this was an innocent omission, but 

it did not.  Despite the Government failing to meet its burden, the lower court gave 

it a second chance by ordering the Convening Authority, Acting Convening 

Authority, and their Staff Judge Advocate to provide an explanation.  But instead of 

providing a detailed explanation, as the Government provided in Gooch, they 

provided the type of blanket denials and assertions of regularity that the Supreme 

Court has rejected.  Accordingly, the Government violated LTJG Jeter’s equal 

protection rights. 

Alternatively, this Court should find that Lieutenant Junior Grade Jeter 

established a prima facie case of an equal protection violation under the Batson or 

Castaneda frameworks.  Convening Authorities’ unlimited number of peremptory 

challenges, and their patterns of selecting substantially underrepresented panels, 

should not receive special protections from constitutional scrutiny. 
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Relief Requested 

This Court should set aside the findings and sentence. 
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Issue Presented 

WHETHER THE CONVENING AUTHORITY 
VIOLATED LTJG JETER’S EQUAL PROTECTION 
RIGHTS, OVER OBJECTION, WHEN HE 
CONVENED AN ALL-WHITE PANEL FOR A 
MINORITY ACCUSED USING A RACIALLY NON-
NEUTRAL PROCESS FOR SELECTION AND 
PROVIDED NO EXPLANATION FOR THE 
MONOCHROMATIC RESULT BEYOND A NAKED 
AFFIRMATION OF GOOD FAITH. 

Statement of Statutory Jurisdiction 

The Navy-Marine Corps Court of Criminal Appeals had jurisdiction under 

Article 66, Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 866 (2016), 

because Appellant’s approved sentence included a dismissal and confinement for 

more than one year.  This Court has jurisdiction under Article 67(a)(3), UCMJ, 10 

U.S.C. § 867(a)(3) (2012). 

Statement of the Case 

A panel of officers sitting as a general court-martial convicted Appellant, 

contrary to his pleas, of sexual harassment, drunken operation of a vehicle, sexual 

assault, extortion, burglary, conduct unbecoming an officer and gentleman, 

communicating a threat, and unlawful entry, in violation of Articles 92, 111, 120, 

127, 129, 133, and 134, UCMJ, 10 U.S.C. §§ 892, 911, 920, 927, 929, 933, 934 

(2012).  The Members sentenced Appellant to twenty years of confinement and a 
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dismissal.  The Convening Authority approved the sentence and, except for the 

dismissal, ordered it executed.   

On initial review, the lower court affirmed the findings and sentence.  

United States v. Jeter (Jeter I), 78 M.J. 754, 780 (N-M. Ct. Crim. App. 2019).   

Appellant petitioned for review, and this Court remanded for further 

consideration in light of United States v. Bess, 80 M.J. 1 (C.A.A.F. 2020).  United 

States v. Jeter, 80 M.J. 200, 200 (C.A.A.F. 2020). 

On remand, the lower court ordered the production of declarations from the 

Convening Authority, Acting Convening Authority, and Staff Judge Advocate.  

(J.A. 86–88.)  The United States produced the Declarations, and they were attached 

to the Record.  (J.A. 89–103.) 

The lower court affirmed the findings and sentence and held the Convening 

Authority did not violate Appellant’s equal protection or due process rights.  

United States v. Jeter (Jeter II), 81 M.J. 791, 794 (N-M. Ct. Crim. App. 2021). 

Appellant petitioned this Court for review, which it granted.  United States v. 

Jeter, No. 22-0065/NA, 2022 CAAF LEXIS 327 (C.A.A.F. May 3, 2022).  

Appellant filed his merits Brief.  (Appellant’s Br., July 11, 2022.) 
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Statement of Facts 

A. The United States charged Appellant with sexual offenses.  

The United States charged Appellant with nineteen Specifications, including 

violation of a lawful general order, drunken or reckless operation of a vehicle, 

sexual assault, abusive sexual contact, indecent exposure, extortion, burglary, 

conduct unbecoming an officer and gentleman, communicating a threat, and 

unlawful entry.  (J.A. 44–47.)  

B. Appellant objected to the composition of the Members Panel.  The 
Military Judge found no evidence of systematic exclusion or that the 
Convening Authority considered any criteria other than those in 
Article 25, UCMJ. 

1. The Acting Convening Authority detailed eight Members.  Six 
identified as Caucasian males, and two did not identify their 
race. 

The Convening Authority referred the case to a general court-martial under 

General Court-Martial Convening Order (GCMCO) 1-17.  (J.A. 48.)  Around three 

months later, the Acting Convening Authority amended the Convening Order, 

selecting eight Members for Appellant’s court-martial under GCMCO 1A-17.  

(J.A. 49–50, 92, 95–97.)  Six Members self-identified as Caucasian males.  (J.A. 

105, 133, 142, 151, 160, 169.)  The remaining two Members did not identify their 

race or gender.  (J.A. 114–131.)   
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2. The Convening Authority detailed one additional Member after 
the Military Judge expressed concern about the small size of the 
venire. 

The Convening Authority, not the Chief of Staff, detailed one additional 

Member under GCMCO 1B-17.  (J.A. 50.)  He detailed the Member after the 

Military Judge expressed concern on the Record about the size of the venire and 

potential to break quorum.  (J.A. 51–53.)  The additional Member self-identified as 

a Caucasian male.  (J.A. 178.) 

3. Appellant objected to the Panel’s composition.  The Military 
Judge stated, based on the Questionnaires, the Members all 
“appear[ed]” to be white males.  Appellant neither requested 
nor offered evidence.  The Military Judge denied the Motion. 

Before the Military Judge first called the Members into court or voir dire, 

Appellant, an African American male, objected to the entire panel, claiming 

systematic exclusion of females and minority Members.  (J.A. 54, 58; R. 176–77.)  

The Military Judge then discussed the apparent race of the Members, “Looking at 

the questionnaires” and “looking at what people have sort of self-identified 

themselves, Question 7 . . . . Without asking people directly what do you consider 

their [sic] race . . . and background [i]t appears that they [are] all white men.”  

(J.A. 54–55.)  The Military Judge continued, “[T]he fact that [the panel] is all 

white men . . . [does not show improper] selection because the underlying Article 

25 [criteria] . . . aren’t something that you were attacking.”  (J.A. 57.)  After 

denying the Motion, and still before the Members entered court, the Military Judge 
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stated “[if I were] the Convening Authority of this region I wouldn’t [exclude 

minorities and females] twice.”  (J.A. 59.)  

The Military Judge did not elaborate how he knew the race of the two 

Members who did not provide racial information.  (J.A. 54–58, 114, 124.)  

The Military Judge asked Appellant if he had any support for systematic 

exclusion “other than just the bare makeup of the panel.”  (J.A. 55–56.)  Appellant 

responded, “No, Sir.  That’s all we have.”  (J.A. 56.)   

Following Appellant’s objection to the panel, the Military Judge advised 

him, “[I]t’s your motion.  You have ways to attempt to try to do this . . . [you can] 

put[] on evidence or call[] witnesses.”  (J.A. 57–58.)  Appellant stated he would 

“stand on our motion as it is.”  (J.A. 58.)   

4. Appellant never requested or offered evidence about past racial 
compositions of court-martial panels by the Convening 
Authority, statistics about the pool of individuals available for 
selection, or other similar evidence. 

Appellant never offered or requested any general or specific racial statistics 

for potential members at trial.  (J.A. 54–63.)   

Appellant never requested information about the racial compositions of 

courts-martial panels detailed by the Convening Authority, or any other convening 

authority.  (J.A. 54–63.)  Nor did Appellant request a fact-finding hearing to 

develop facts for a Castaneda claim.  (J.A. 54–63.)  Appellant never moved to 
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attach evidence about the selection process for his panel or the racial composition 

of his panel.  (J.A. 54–63.) 

Appellant never moved to compel data showing the racial breakdown of 

servicemembers available for selection by the Convening Authority in his case, or 

any other convening authority, over any period of time.  (J.A. 54–63.)  He also 

never requested data related to the racial breakdown of all court-martial panels 

throughout the Navy or military over any period of time.  (J.A. 54–63.) 

5. During voir dire, Appellant renewed his objection to the Panel’s 
makeup and provided a transcript from an unidentified case.  
The Military Judge reaffirmed his ruling.   

During individual voir dire, Appellant renewed his objection to the Panel, 

offering the Military Judge a six-page transcript from an unidentified court-martial.  

(J.A. 61, 64–69.)  Appellant said the transcript was from another case referred by 

the same Convening Authority, where the members appeared to be white and the 

counsel and judge discussed that the accused was African American.  (J.A. 61, 64–

69.)  The Military Judge recognized the name of a trial counsel, thought he knew 

“who the military judge [was],” and would “take it on good faith this is a Norfolk 

case.”  (J.A. 62.)   

Appellant argued the document, combined with the composition of the Panel 

and the fact that the Members’ questionnaires included questions about race, 

required the United States to demonstrate an absence of improper considerations.  
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(J.A. 61.)  The Military Judge reaffirmed his Ruling, concluding: “I don’t see any 

unlawful Article 25 issue here . . . there is no evidence [the CA is] not using the 

Article 25 criteria . . . . I still don’t see the systematic exclusion of [eligible 

members based on race or gender].”  (J.A. 63.)  

6. Appellant never questioned the Members about their racial 
identity during voir dire. 

The Parties conducted individual voir dire of each of the nine Members.  

(See R. 223–310.)  Despite questioning all nine Members, Appellant never asked 

the two Members who had not self-identified about their racial identity.  (J.A. 114–

115, 124–125; R. 243–265.)   

Appellant never questioned any Members about their racial identity or 

background.  (R. 223–310.) 

C. The Members returned mixed findings and sentenced Appellant.   

The Members convicted Appellant of sexually harassing, threatening, 

extorting, and sexually assaulting Victim 2; sexually assaulting and unlawfully 

entering the residence of Victim 1; unlawful entry and burglary of Victim 3’s 

residence; two Specifications of drunken operation of a vehicle; and two 

Specifications of conduct unbecoming an officer and gentleman.  (J.A. 70–71.) 

The Members sentenced Appellant to twenty years confinement and a 

dismissal.  (J.A. 72.)  
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D. On appeal, Appellant moved to attach a Declaration to the Record, but 
again never moved to compel or attach statistical evidence to support 
his claims.  

After the case was docketed at the lower court, Appellant filed a Motion to 

Attach a Declaration from Commander Czaplak, the Executive Officer of Defense 

Service Office Southeast, to the Record.  (J.A. 80.) 

Attached to the Declaration was a year-old letter Commander Czaplak wrote 

to the Convening Authority, as defense counsel for an African-American accused, 

asking him to “include minority members in any . . . convening order” in his 

client’s case.  (J.A. 82–85.)  According to Commander Czaplak, the Convening 

Authority then detailed several minority members to his client’s panel.  (J.A. 83.)  

Commander Czaplak’s Declaration alleged the Convening Authority “did 

not detail any African-American members” to four courts-martial: Rollins, Bess, 

Jeter, and Johnson.  (J.A. 83.)  He did not indicate how he knew the racial make-

up of the panels for the three other courts-martial.  (J.A. 82–83.)  The Declaration 

did not state whether Commander Czaplak was detailed defense counsel in those 

other cases, whether he was present in the court room, or the basis of his claims.  

(J.A. 82–83.)  Nor did the Declaration attach evidence directly supporting his 

claims about the selection and racial composition of those panels.  (J.A. 82–83.) 

Appellant never moved to attach or compel production of statistical evidence 

for available member pools in this or other cases, panels of courts-martial actually 
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referred by the Convening Authority, other courts-martial in the Navy, the racial 

makeup of the Navy, or any evidence beyond the Czaplak Declaration.   

E. The lower court affirmed the findings and sentence.  This Court 
remanded for consideration in light of Bess.  

In Appellant’s first appeal, the lower court affirmed the findings and 

sentence.  Jeter I, 78 M.J. at 780.  In response to Appellant’s Petition, this Court 

remanded the case for consideration in light of United States v. Bess, 80 M.J. 1 

(C.A.A.F. 2020).  United States v. Jeter, 80 M.J. 200, 200 (C.A.A.F. 2020). 

F. On remand, the lower court ordered Declarations from the Convening 
Authority, Acting Convening Authority, and Staff Judge Advocate 
about the selection of Members.  Appellant made no motion to compel 
or attach statistical information about that command, the Navy, or 
other courts-martial. 

On remand, the lower court ordered the production of declarations from the 

Convening Authority, Acting Convening Authority, and Staff Judge Advocate.  

(J.A. 86–88.)  At the time, the court did not explain the legal basis for ordering 

further factfinding.  (See J.A. 86.) 

In accordance with the lower court’s order, the Convening Authority and his 

staff provided their Declarations in August 2021—over four years after they issued 

the Convening Orders.  (J.A. 86–88, 90, 94.) 

Appellant never moved to attach or compel production of statistical evidence 

for available members or other courts-martial referred by the Convening Authority, 

other courts-martial in the Navy, or the racial makeup of the Navy.   
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1. The Declarations described the Member selection process. 

The Convening Authority and his staff explained that first, the Convening 

Authority reviewed all questionnaires from prospective members to ensure they 

satisfied Article 25.  (J.A. 91.)  The prospective members were provided by 

“commands resident within Navy Region Mid-Atlantic in accordance with . . . the 

Convening Authority’s published instruction.”  (J.A. 98.)   

The Convening Authority used questionnaire templates provided by the 

Chief Trial Judge of the Navy-Marine Corps.  (J.A. 98–99.)  One of the standard 

questionnaires “did not include race as a question” while another “included race as 

a question;” though “potential members frequently declined to answer this 

question.”  (J.A. 99.)  Next, the Staff Judge Advocate “provided a slate of potential 

members for consideration,” including a list of names and questionnaires, to the 

Convening Authority for approval for General Court-Martial Convening Order 

(GCMCO) 1-17.  (J.A. 91, 95–96, 98–99.) 

Standing convening orders, including GCMCO 1-17, were “not intended for 

use in any particular court-martial.”  (J.A. 100.)  The Staff Judge Advocate 

prepared the amended convening orders the same way as a standing convening 

order by making a list of names from the “available population that were all senior 

to the accused and available for the expected trial dates.”  (J.A. 100.) 
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The Convening Authority did not “recall being aware of, or otherwise able 

to infer, the race of the members selected” for any of the convening orders in this 

case: GCMCO 1-17, GCMCO 1A-17, or GCMCO 1B-17.  (J.A. 91–92, 95.) 

Because the Convening Authority reviewed all questionnaires, he “may have 

been aware of the race of some of the prospective members . . . if they provided 

that information.”  (J.A. 93.)  But he did “not recall any specific discussion on the 

diversity make-up” of the panels.  (J.A. 93.) 

2. The Declarations explained the Acting Convening Authority 
amended the standing Convening Order, GCMCO 1-17, 
replacing it with GCMCO 1-17A, and did so by selecting from 
a pool of prospective members provided by the Staff Judge 
Advocate. 

The Acting Convening Authority amended GCMCO 1-17 and replaced it 

with GCMCO 1A-17.  (J.A. 92.)  It was “not uncommon for a GCMCO to be 

amended due to lack of availability for the originally assigned members.”  

(J.A. 92.)  He could not recall why GCMCO 1-17 was amended or if he knew the 

racial makeup of GCMCO 1-17A.  (J.A. 96.)   

The Acting Convening Authority, “reviewed the list of eligible [Members 

and their questionnaires] and selected the members from this pool based on best-

qualified attributes which to my recollection included experience, length of 

service, and judicial temperament.”  (J.A. 96.) 
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The Convening Authority’s “standard practice” was to “provide a venire of 

eight potential members to make five for quorum.”  (J.A. 100.) 

3. The Declarations explained the Convening Authority and his 
staff used statutory criteria under Article 25 to select potential 
Members.  They did not screen Members based on race. 

The Convening Authority explained in his Declaration that in selecting 

members he first reviewed “all members questionnaires to ensure [the command] 

selected qualified members based on statutory criteria.”  (J.A. 100.)   

Neither the Convening Authority nor the Acting Convening Authority were 

provided, nor did they ever ask for, “information about the racial makeup of any 

court-martial venire.”  (J.A. 102–103.)  Member selection was conducted in line 

with “statutory requirements” of Article 25.  (J.A. 94; see also J.A. 95–96, 102.) 

The Convening Authority made no “effort to screen potential members 

based on race.”  (J.A. 94.)  The Acting Convening Authority “was neither aware of 

nor considered the Appellant’s race as a criteria for detailing potential eligible 

members for this court-martial.”  (J.A. 97.)   

The Staff Judge Advocate stated: “race never entered any discussion of 

potential members for any court-martial.”  (J.A. 99.)  He could not recall “the 

convening authority in any case to ever have been aware of or discussed the race of 

any member of any court-martial.”  (J.A. 101.) 
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G. The lower court found no evidence of purposeful exclusion in the 
Declarations of the Convening Authority and his staff, declined to 
extend Batson, and affirmed the findings and sentence. 

The lower court affirmed the findings and sentence.  Jeter II, 81 M.J. at 794.  

The court held that “the mere absence of minority members within the venire 

selected by the convening authority . . . does not establish a prima facie case of 

purposeful discrimination” and declined to extend Batson.  Id. at 796. 

1. Based on information outside the Record of Trial, the lower 
court found two Members on the Standing Convening Order 
were African American.   

Appellant cited two online biographies in his Brief to the lower court, 

arguing two Members on the standing Convening Order were African American.  

(Appellant’s Br. at 5 n.2, Jan. 4, 2021.)  The United States opposed this citation of 

extra-Record facts.  (Appellee’s Answer at 12–13, May 4, 2021.)   

The Record contains no evidence of the racial makeup of the Standing 

Convening Order. 

Appellant never moved to attach this factual evidence to the Record, but the 

lower court nonetheless stated in its opinion that the two Members were African 

American.  Jeter II, 81 M.J. at 797.  
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2. The lower court’s opinion cited Articles 25 and 37 and found 
Appellant’s evidence sufficient to question the presumption of 
regularity, ordered declarations, but found the Declarations 
showed the selection process properly used Article 25. 

The lower court’s opinion for the first time explained its reason for ordering 

Declarations: it said that while convening authorities are presumed to act in 

accordance with Articles 25 and 37, “there appeared to be at least some evidence 

of actual exclusion (even if not purposeful) of members of the accused’s own racial 

group,” thus they found evidence “sufficient to question the presumption of 

regularity” and wanted the “rationale for selection of the members.”  Jeter, 81 M.J. 

at 795, 797. 

The lower court reasoned that if the Convening Authority (1) knew “the race 

of the members on the standing convening order,” (2) “specifically excluded such 

minority representation on the venire through the amended convening orders,” and 

(3) “knew the race of the accused,” it would “tend to show a purposeful, albeit not 

systematic, exclusion of [African American] members.”  Id. at 797.   

But the court then found the Declarations from the Convening Authority and 

his staff rebutted an inference of purposeful exclusion of African Americans.  Id. at 

797–98.  All three officers involved in the member selection process declared 

(1) “they were not aware of the race of the members detailed in either the standing 

convening order or the amended convening orders,” and (2) they employed the 

Article 25 criteria and never discussed the accused’s or the member’s race.  Id.   
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Further, the lower court reasoned the Convening Authority’s replacement of 

the Standing Convening Order failed to show purposeful discrimination: “It is 

quite common that several, and sometimes all, of the original members are not 

available for what eventually becomes the trial date.  In such cases, the convening 

authority routinely amends the convening order to remove the unavailable 

members and to select replacements.”  Id. at 796; see also id. at 798 (“While there 

may have been a need to switch out the members on the standing order to allow for 

nominating and seating new members, this is common practice especially in large 

jurisdictions such as Navy Region Mid-Atlantic.”). 

3. The lower court found the Czaplak Declaration failed to 
establish a prima facie case of systematic exclusion as it failed 
to show the Convening Authority used a non-race neutral 
selection process. 

The lower court found the Czaplak Declaration did “not include any 

information as to the exclusion, improper or not, of black members” resulting in 

the alleged all-white panels in the four cases, including Appellant’s case.  Id. at 

797.  The Court found no evidence demonstrating the Convening Authority used a 

non-race neutral selection process or had a racial animus: he did not “kn[o]w the 

race of the members selected—let alone purposefully cho[o]se not to select 

members of the particular accused’s cognizable racial group—or even kn[o]w the 

race of the accused.”  Id. 
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The lower court further noted the officer who “replaced the standing panel 

with new members in Appellant’s case” were not “the same officer mentioned in 

the three other cases.”  Id.  Thus, the evidence was insufficient “to establish a 

prima facie case of systematic exclusion of black members in Appellant’s case.”  

Id. 

H. Appellant never offered or moved to compel statistical evidence 
supporting his claim of systematic exclusion. 

Appellant filed (1) an Initial Brief at the lower court; (2) a Motion to Attach 

the Czaplak Declaration; (3) a Reply Brief at the lower court; (4) a Remand Brief 

at the lower court; and (5) a Reply Brief on remand.  (Appellant’s Br., Mar. 5, 

2018; Appellant’s Mot. to Attach, Mar. 5, 2018; Appellant’s Reply, Aug. 10, 2018; 

Appellant’s Br., Jan. 4, 2021; Appellant’s Reply, June 14, 2021.)   

He never moved to produce or attach statistics supporting his claim of 

systematic exclusion.   
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Argument 

APPELLANT’S CASE IS NOT MATERIALLY 
DIFFERENT THAN BESS, SO THE OUTCOME 
SHOULD BE THE SAME.  THE COURT NEED NOT 
EXPAND CASTANEDA OR BATSON TO MEMBER 
SELECTION BECAUSE THE ANECDOTES AND 
LACK OF STATISTICAL EVIDENCE APPELLANT 
PROVIDES FALL SHORT OF A PRIMA FACIE CASE.  
MOREOVER, THE DECLARATIONS DISPROVE THE 
PURPOSEFUL EXCLUSION REQUIRED TO MAKE A 
PRIMA FACIE CASE.  THE MILITARY JUDGE 
CORRECTLY FOUND “NO DISCRIMINATORY 
INTENT.”   

A. The standard of review is de novo. 

Whether a convening authority’s selection of a court-martial venire violated 

the Fifth Amendment’s implicit guarantee of equal protection is reviewed de novo.  

United States v. Bess, 80 M.J. 1, 7 (C.A.A.F. 2020).   

B. To establish an equal protection violation, an appellant must establish 
a prima facie case of purposeful racial discrimination. 

“[T]he Due Process Clause of the Fifth Amendment contains an equal 

protection component prohibiting the United States from invidiously 

discriminating between individuals or groups.”  Washington v. Davis, 426 U.S. 

229, 239 (1976). 

1. The equal protection component of the Fifth Amendment 
applies to a convening authority’s selection of members. 

The Fifth Amendment’s equal protection component applies to a convening 

authority’s selection of members under Article 25, UCMJ, 10 U.S.C. § 825 (2012).  
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See, e.g., United States v. Loving, 41 M.J. 213, 283–86 (C.A.A.F. 1994) 

(conducting equal protection analysis of member selection).  

2. Proving a prima facie case of an equal protection violation 
requires proof of disparate impact on similarly situated 
individuals and discriminatory intent. 

In multiple criminal law contexts, equal protection violations require proof 

of an action that (1) has a discriminatory effect; and (2) was motivated by a 

discriminatory intent or purpose.  See, e.g., United States v. Armstrong, 517 U.S. 

456 (1996) (selective prosecution); United States v. Bass, 536 U.S. 862 (2002) (per 

curiam) (selective prosecution); United States v. Washington, 869 F.3d 193 (3rd 

Cir. 2017) (selective enforcement); McCleskey v. Kemp, 418 U.S. 279 (1987) 

(capital punishment); Batson v. Kentucky, 476 U.S. 79, 93 (1986) (peremptory 

challenges). 

An appellant alleging an equal protection violation bears the burden to make 

a prima facie case, including proving that “the decisionmakers in his case acted 

with discriminatory purpose.”  McCleskey, 481 U.S. at 292; Washington, 426 U.S. 

at 241; see also Batson, 476 U.S. at 93. 

In the selective prosecution and enforcement contexts, the standard requires 

“clear evidence of discriminatory effect and discriminatory intent.”  See, e.g., 

Washington, 869 F. 3d at 214. 
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In other contexts, like the use of peremptory challenges, the discriminatory 

effect can create an inference of discriminatory intent.  See, e.g., Parks v. 

Chapman, 815 F. App’x 937, 951 (6th Cir. 2020) (noting prosecutor’s removal of 

two African Americans but not two others “raise[d] an inference of 

discrimination”). 

In limited contexts, courts may accept statistics as proof of discriminatory 

intent.  For example, in venire selection, statistics of significant 

underrepresentation over a significant period of time can implicitly establish 

purposeful discrimination.  Castaneda v. Partida, 480 U.S. 482 (1976).  The 

Supreme Court has also accepted statistics to prove statutory violations under Title 

VII of the Civil Rights Act of 1964.  Bazemore v. Friday, 487 U.S. 385, 400–01 

(1986) (Brennan, J., concurring).  

3. An accused bears the burden of proving a prima facie equal 
protection case against a convening authority by “clear 
evidence”—or at minimum a preponderance of evidence. 

The default burden of proof “on any factual issue the resolution of which is 

necessary to decide a motion shall be by a preponderance of the evidence.”  

R.C.M. 905(c).   

Sometimes, a different burden applies.  Precedent establishes a different 

burden for unlawful command influence: there, an accused bears the burden of 
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showing “some evidence” to raise a claim.  United States v. Bartee, 76 M.J. 141, 

143 (C.A.A.F. 2017.)   

To raise a prima facie equal protection claim under the Batson framework, 

an accused’s burden of proof is low.  See United States v. Collins, 551 F.3d 914, 

920 (9th Cir. 2009) (“At the prima facie stage of a Batson challenge, the burden of 

proof required of the defendant is small.”).   

As explained below, a presumption of regularity applies to a convening 

authority’s selection of members, raising the default preponderance of the evidence 

burden of proof to the “clear evidence” standard.  See Bess, 80 M.J. at 10; 

Armstrong, 517 U.S. at 464. 

4. Once an appellant establishes a prima facie case of an equal 
protection violation, the burden shifts to the government to 
rebut the claim. 

If an appellant establishes a prima facie equal protection violation, “the 

burden of proof shifts to the [government] to rebut the presumption of 

unconstitutional action by showing that permissible racially neutral selection 

criteria and procedures have produced the monochromatic result.”  Alexander v. 

Louisiana, 405 U.S. 625, 632 (1972). 
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C. Appellant fails to establish a prima facie case: the Military Judge’s 
Ruling found the Convening Authority acted with no discriminatory 
intent, and Appellant fails to overcome the presumption of regularity. 

1. This Court is bound by the Military Judge’s Finding of Fact that 
no systematic exclusion occurred as his Finding of Fact is not 
clearly erroneous. 

Appellate courts are bound by the findings of trial judges unless they are 

clearly erroneous.  United States v. Benedict, 55 M.J. 451, 454 (C.A.A.F. 2001).   

In United States v. Dowty, 60 M.J. 163 (C.A.A.F. 2004), the trial judge’s 

findings of fact—because they were not clearly erroneous—bound this Court when 

it reviewed whether the convening authority improperly selected a court-martial 

panel.  Id. at 171.  The Court relied on the trial judge’s findings of fact, supported 

by the record, concerning the convening authority’s member selection to determine 

the convening authority properly applied Article 25.  Id. at 174. 

Here, the Military Judge found no evidence of systematic exclusion of 

minority Members and “no evidence” that the Convening Authority was “not using 

the Article 25 criteria.”  (J.A. 56, 58, 63.)  Appellant presented no evidence at trial 

undermining the Military Judge’s finding.  Instead, Appellant offered a six-page 

transcript from another, unidentified court-martial, which failed to identify the 

convening authority or the court-martial.  (J.A. 61–62, 64–69.)   

Although Appellant moved to attach the Czaplak Declaration on appeal, the 

assertion of three other cases without African American members is insufficient to 
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show the Military Judge’s Findings of Fact were clearly erroneous.  (J.A. 82–85.)  

Appellant failed to attach or move to compel any evidence, beyond the ordered 

Declarations, of how the Convening Authority conducted member selection. 

As in Dowty, this Court is bound by the trial court’s findings of no evidence 

of systematic exclusion of minority members, and no evidence the Convening 

Authority selected based on improper criteria.  See Benedict, 55 M.J. at 454.  

Appellant’s Fifth Amendment claim fails. 

2. This Court can dispose of Appellant’s claim because he fails to 
show clear evidence to overcome the presumption of regularity. 

a. The presumption of regularity accords judicial deference 
to the discretionary actions and decisions of convening 
authorities, taken in discharging their official duties. 

“[T]he presumption of regularity supports that in the absence of clear 

evidence to the contrary, courts presume that [public officers] have properly 

discharged their official duties.”  United States v. Chem. Found., Inc., 272 U.S. 1, 

14–15 (1926) (presumption applied to Department of State official’s actions).  The 

Supreme Court extends this presumption to “prosecutorial decisionmaking” in the 

civilian justice system.  Hartman v. Moore, 547 U.S. 250, 263 (2006); see, e.g., 

Reno v. American-Arab Anti- Discrimination Comm., 525 U.S. 471, 489–490 

(1999); Armstrong, 517 U.S. at 464–66 (according “[j]udicial deference to the 

decisions of federal executive officers”).   
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This Court affords convening authorities similar deference: “[Courts] apply 

the presumption of regularity and assume that the convening authority was aware 

of his responsibilities and performed them properly.”  United States v. McClain, 22 

M.J. 124, 133 (C.M.A. 1986) (Cox, J. concurring); United States v. Scott, 66 M.J. 

1, 4 (C.A.A.F. 2008); cf. Hartman, 547 U.S. at 263 (noting “judicial intrusion into 

executive [level agent] discretion of such high order should be minimal”). 

b. An appellant must show clear evidence—or at minimum 
a preponderance—to overcome the presumption of 
regularity in an equal protection claim.  To the extent the 
lower court applied the unlawful command influence 
“some evidence” standard to this issue, it was incorrect. 

To overcome this presumption for an equal protection claim, an appellant 

must show clear evidence the convening authority deviated from the prescribed 

criteria of Article 25.  See Armstrong, 517 U.S. at 464.  “Clear evidence . . . [is] 

more than just a preponderance . . . ‘clear’ evidence or ‘clear and convincing’ 

evidence [is] the same thing.”  United States v. Smith, 231 F.3d 800, 808 (11th Cir. 

2000), cert. denied, 532 U.S. 1019 (2001); see also Conley v. United States, 5 

F.4th 781, 789–90 (7th Cir. 2021) (discussing clear evidence as a “rigorous 

standard” greater than preponderance of the evidence). 

This Court has never explicitly stated an appellant’s burden of proof to 

overcome the presumption of regularity.  See United States v. Wise, 6 C.M.A. 472, 

478 (C.M.A. 1955) (applying presumption but not discussing evidentiary 
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standard); United States v. Del Carmen Scott, 66 M.J. 1, 4 (C.A.A.F. 2008) (same); 

Bess, 80 M.J. at 10 (same); United States v. Gonzalez, 79 M.J. 466, 471 (C.A.A.F. 

2020) (Maggs, J., dissenting) (same). 

The lower court’s post-hoc explanation of its Order to produce the 

Declarations seems to suggest it used a  “some evidence” standard to overcome the 

presumption of regularity, which would be incorrect under equal protection 

precedent.  See Jeter II, 81 M.J. at 797.  On the other hand, the lower court’s 

citation of the “some evidence” standard may suggest that it ordered further 

factfinding through the lens of unlawful command influence—a much lower 

burden on the defense to shift the burden to the United States.   

Further complicating the lower court’s post-hoc explanation, regardless of 

whether it ordered factfinding under equal protection or unlawful command 

influence—and regardless of whether it knew yet what equal protection test might 

apply to these facts—it shifted the burden because “there appeared to be at least 

some evidence of actual exclusion (even if not purposeful) . . . of the accused’s 

own racial group.”  Id. at 797.  But unlawful command influence and equal 

protection both require intentional—that is, purposeful—exclusion contrary to 

either Article 25, or on the basis of race.  So the lower court’s explanation is at best 
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unhelpful and may more indicate that court ordered factfinding “just to be sure” the 

Article 25 process was copacetic.1 

The Supreme Court requires “clear evidence” to overcome the presumption 

of regularity, which is greater than a preponderance of the evidence— both of 

which are greater than “some evidence.”  See Chem. Found., Inc., 272 U.S. at 14–

15; Smith, 231 F.3d at 808.  At minimum, the lower court should have applied 

R.C.M. 905’s default preponderance of the evidence standard if their order for 

factfinding was predicated on an equal protection analysis.  Regardless, as 

explained below, Appellant’s claim fails either burden.   

c. Like in Armstrong and Bess, Appellant’s anecdotal 
evidence is not “clear evidence”—or even a 
preponderance of the evidence—to overcome the 
presumption of regularity this Court already applied to 
this same Convening Authority during the same time 
timeframe. 

In Armstrong, the Supreme Court relied on the presumption of regularity 

afforded to prosecutors to reject a claim of racially discriminatory selective 

prosecution.  517 U.S. at 458.  The defendants’ claim rested primarily on an 

affidavit and “study” claiming all twenty-four crack-cocaine cases closed by the 

public defender’s office that year were African American.  Id. at 459.  This did not 

                                                 
1 The United States rejects Appellant’s implicit contention that every time the 
Czaplak Declaration is attached on appeal, or members of the accused’s race are 
not on a court-martial panel, further factfinding or a DuBay is needed. 
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constitute “clear evidence to the contrary” to overcome the presumption of 

regularity because it failed to show any “individuals who were not black and could 

have been prosecuted for the offenses for which respondents were charged, but 

were not so prosecuted.”  Id. at 464–65, 470. 

In Bess, this Court was faced with the same “anecdotal allegations” from 

Commander Czaplak regarding the race of members selected by the Convening 

Authority that Appellant now offers.  Compare 80 M.J. at 5 n.2 with (J.A. 80–85).  

The court found the affidavit insufficient and reasoned, “[T]he presumption of 

regularity requires us to presume that [the Convening Authority] carried out the 

duties imposed upon him by the Code and the Manual.”  Id. at 10 (citing Wise, 6 

C.M.A. at 478). 

As in Bess and Armstrong, Appellant presented insufficient evidence to 

overcome the presumption of regularity afforded to convening authorities.  

Compare (J.A. 56 (finding no evidence Convening Authority purposefully 

excluded minority members, “other than just the bare makeup of the panel”)), with 

Bess, 80 M.J. at 11 (“[A]t most Appellant presents a potential anomaly with a few 

cases within a short period of time, with no evidence whatsoever of intentional 

discrimination.”), and Armstrong, 517 U.S. at 470 (“[The appellant’s] 

affidavits . . . recounted hearsay and reported personal conclusions based on 

anecdotal evidence.”). 
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The Military Judge correctly found no “systematic, purposeful exclusion” or 

evidence of discriminatory intent.  (J.A. 56, 58, 63.)  Appellant fails to 

acknowledge or address that this Court has already applied the presumption of 

regularity to this very same Convening Authority during the same time frame.  

Compare Bess, 80 M.J. at 10 (presuming this Convening Authority acted lawfully), 

with (Appellant’s Br. at 16–40). 

Appellant fails to show clear evidence or a preponderance of the evidence to 

overcome the presumption of regularity.  However, as explained below, even if this 

Court were to find Appellant met his burden, his claim is rebutted by the 

Convening Authority’s Declarations. 

d. Even if this Court believes Appellant provided “clear 
evidence” to overcome the presumption of regularity, the 
Declarations rebut Appellant’s claim.  

Although the lower court appears to have been overgenerous in stating that 

the presumption of regularity was overcome based on “some evidence of actual 

exclusion (even if not purposeful)”—because, as explained above, only the 

unlawful command influence standard uses “some evidence” and any exclusion 

must be intentional under any test—it nonetheless correctly found no evidence of 

purposeful discrimination.  Jeter II, 81 M.J. at 797.   

Even if this Court finds “clear evidence” to overcome the presumption of 

regularity, it should find the Declarations from the Convening Authority and his 
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staff demonstrate he conducted member selection in accordance with Article 25 

and did not consider race.  (See J.A. 91–103); Jeter II, 81 M.J. at 797–98.  Because 

the Convening Authority and his staff “were not aware of the race of the members 

detailed in either the standing convening order or the amended convening orders,” 

the alleged removal of two African Americans from the Standing Convening Order 

was not evidence of purposeful discrimination.  See Id. at 797–98; (Appellant’s Br. 

at 6, 34). 

Even if the presumption of regularity is overcome, no evidence supports a 

finding of purposeful discrimination.  Appellant’s claim fails. 

D. This Court should again decline to extend Castaneda to member 
selection.  Even applying Castaneda, Appellant’s anecdotal evidence, 
of four cases in less than a year, is insufficient. 

An appellant’s burden of proof in a Castaneda claim as a default is 

preponderance of the evidence, but the presumption of regularity elevates the 

burden to the “clear evidence” standard.  See R.C.M. 905(c); Bess, 80 M.J. at 10; 

Armstrong, 517 U.S. at 464; supra Section C.2. 

1. Castaneda established a three-part test for establishing a prima 
facie case of racial discrimination in grand jury selection based 
on statistical evidence alone. 

In Castaneda, the Court held the government failed to rebut a prima facie 

case of purposeful racial discrimination in the civilian grand jury selection process.  

430 U.S. at 483, 500–01.  In dicta, the Court noted a three-step framework civilian 
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defendants could use to establish a prima facie case of purposeful racial 

discrimination in the selection of grand jurors.  Id. at 494-95.  To allege purposeful 

racial discrimination, a defendant must (1) show he belongs to a “recognizable, 

distinct class, singled out for different treatment under the laws”; (2) prove the 

“degree of underrepresentation [on grand juries] . . . over a significant period of 

time”; and (3) show the selection procedure is “susceptible to abuse or is not 

racially neutral,” which would support a “presumption of discrimination.”  Id.   

“A prima facie case of systematic exclusion is not established by the absence 

of minorities on a single panel.”  Loving, 41 M.J. at 285 (citing Castaneda, 430 

U.S. at 494). 

2. No military court has relied on the Castaneda framework to 
grant relief for a Fifth Amendment claim in the convening 
authority’s member selection process.  

This Court has twice discussed the Castaneda framework in the context of a 

convening authority’s selection of members, but it has never adopted this civilian 

framework from “the context of grand jury selection” to military member 

selection.  See Loving, 41 M.J. at 284–86; Bess, 80 M.J. at 9.  As the Bess Court 

noted: “We have not determined whether and how Castaneda applies in the 

military justice system where specific criteria for selecting members exist, see 

Article 25, UCMJ, none of which are race, and where deployments and other 

factors would likely skew a straight percentage comparison.”  Bess, 80 M.J. at 9. 
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3. As in Bess, this Court need not decide if and how Castaneda 
applies.  Appellant made no attempt to present statistical 
evidence, merely cites the same evidence that failed in Bess, 
and fails to satisfy the second prong of Castaneda. 

Under the second prong Castaneda, an appellant must demonstrate the 

“degree of underrepresentation [on grand juries] . . . over a significant period of 

time” by comparing “the proportion of the group in the total population to the 

proportion called to serve as grand jurors.”  430 U.S. at 494. 

To meet this burden, the respondent in Castaneda presented: (1) census 

statistics showing the local population to be seventy-nine percent Mexican 

American; and (2) eleven years of data compiled from grand jury records, which 

showed thirty-nine percent of persons summoned for grand jury service were 

Mexican American.  Id. at 486–87.  Mexican Americans comprised fifty percent of 

the grand jury that indicted the respondent.  Id. at 487.  The Court found the forty-

percentage-point disparity between the local Mexican American population and 

those summoned for grand jury service over an eleven-year period was “enough to 

establish a prima facie case of discrimination.”  Id. at 495–96.   

Here, as in Bess, this Court need not decide whether and how Castaneda 

applies, because Appellant “fails to meet the second prong of Castaneda.”  80 M.J. 

at 9.  In Bess, a majority of this Court declined to “determine[] whether or how 

Castaneda applies in the military justice system” because “it would not change the 

outcome in this case.”  80 M.J. at 9.  As the Bess court held: “[O]ne year is not a 
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‘significant period of time’ and would not establish a prima facie case under the 

Castaneda framework.”  Id.  

“Were Castaneda to apply—however imperfectly given the unique 

characteristics of the military justice system—we need decide nothing more than 

that Appellant fails to meet the second prong of Castaneda.”  Id.  The appellant 

“proffered allegations that within a one-year period, the convening authority 

detailed all-white panels in four cases.”  Id.   

Appellant could have—given Castaneda, readily available federal precedent, 

and this Court’s clear message in Bess—attached or moved to compel the alpha 

roster or pool of “everyone whom the convening authority could detail to the court-

martial.”  Bess, 80 M.J. at 12.  He could also have attached or moved to compel 

statistics, including the racial makeup of other courts-martial and those available to 

be detailed to other courts-martial, for example, that might have helped 

demonstrate systematic discrimination.  But he did none of these things. 

Instead, Appellant simply relies on the same anecdotal evidence that failed 

to show an equal protection violation in Bess.  Appellant relies on the same 

Czaplak Declaration, about the same four cases, involving the same Convening 

Authority, and over the same one-year period.  Compare Bess, 80 M.J. at 5, n.2, 16 

n.2, with (J.A. 81–83; Appellant’s Br. at 10).   
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This Court should reject Appellant’s claim.  This evidence is insufficient to 

support a finding of discriminatory intent on the basis of systematic exclusion. 

a. Even reviewing Commander Czaplak’s allegations from 
Bess anew, this Court should reject them: he speculated 
about the composition of various panels and his claims 
are not based on personal knowledge. 

The burden is on an appellant “to introduce, or to offer, distinct evidence in 

support of the motion” challenging the selection of the jury panel—rather than 

relying “exclusively [on] counsel’s statements, unsworn and unsupported by any 

proof or offer of proof.”  See Frazier v. United States, 335 U.S. 497, 503 (1948) 

(citation omitted). 

A witness “may testify to a matter only if evidence is introduced sufficient to 

support a finding that the witness has personal knowledge of the matter.”  Mil. R. 

602.  This applies to post-trial submissions, which “have no automatic value as 

evidence where they are . . . not based upon personal knowledge of the declarant.”  

United States v. Bush, 68 M.J. 96, 104 n.9 (C.A.A.F. 2009) (citing Mil. R. Evid. 

602); see also United States v. Dugan, 58 M.J. 253, 259 (C.A.A.F. 2003).  

In Bush, this Court determined an appellant’s post-trial declaration alleging 

he lacked employment opportunities did not constitute evidence of prejudice 

because the appellant lacked personal knowledge as to “the reasons [a] particular 

employer declined to hire him.”  See 68 M.J. at 104 n.9.  There, the Court noted 
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that post-trial submissions did not have “automatic value as evidence” if not based 

on personal knowledge.  Id.   

Like the post-trial submission in Bush, the Czaplak Declaration, offered after 

trial, does not indicate his assertions are based on his own observations or personal 

knowledge.  It provides mere conclusory statements—that Appellant’s panel and 

three others lacked “any African-American members.”  (See J.A. 82–83.)  

Commander Czaplak provides no further detail for these claims. 

Most importantly, with respect to Appellant’s and other cases, the Czaplak 

Declaration provides no basis for concluding he had personal knowledge of the 

race of each of the members on each of the panels he describes.  (J.A. 82–83.)  He 

does not claim to have reviewed members’ questionnaires, discussed race with the 

relevant members, observed voir dire for cases to which he was not detailed, or 

discussed this issue with relevant counsel on any of these cases.  (J.A. 82–83.)  

Commander Czaplak provides no factual basis to support his implicit claim to 

superior knowledge of the racial composition of Appellant’s panel and the other 

panels he references. 

Because the Czaplak Declaration contains no basis for finding he had 

personal knowledge of the racial makeup of the four panels, it is mere speculation 

and insufficient to provide any evidence, let alone satisfy Castaneda’s demand for 

statistics showing substantial underrepresentation. 
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b. Even taking Appellant’s anecdotal, “four cases” claim at 
face value, it fails to show the Convening Authority 
purposefully discriminated by detailing an “all-white” 
panel to his, or any other, court-martial.  

Rather than providing relevant statistics for the pool of everyone available to 

be detailed to Appellant’s court-martial and for the other cases cited in the Czaplak 

Declaration, Appellant merely asserts his is one of “four cases” in which the 

Convening Authority “hand-selected all-white panels” for “African-American 

accused.”  (Appellant’s Br. at 10 (citing Rollins, Bess, and Johnson cases).)   

Once again, Appellant’s claims rely on speculation.  First, he relies on the 

Czaplak Declaration as his sole evidence for the Rollins case.  That Declaration 

provides no basis for that knowledge, and notably the Rollins appellant never 

alleged improper member selection on appeal.  See United States v. Rollins, No. 

201700039, 2018 CCA LEXIS 372, at *1 (N-M. Ct. Crim. App. July 30, 2018). 

Second, the Acting Convening Authority in Appellant’s case did not detail 

members to the Johnson court-martial, and Appellant fails to show if this same 

acting Convening Authority selected members for any of the other cases.  See Jeter 

II, 78 M.J. at 764–65; (J.A. 49, 82–85).   

Third, the Convening Authority, when asked, detailed four minority 

members and a female member to the Johnson court-martial.  (J.A. 82–85); see 

also Loving, 41 M.J. at 286 (rejecting equal protection claim against “all-white, all-

male panel” where convening authority detailed minority members when asked). 
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c. Appellant’s claim fails the second prong of Castaneda: 
he failed to move to compel or attach statistics 
demonstrating substantial underrepresentation. 

In Castaneda, the respondent provided census data to demonstrate the 

“proportion of [Mexican-Americans] in the total population” in his county, and 

eleven years of grand jury data to demonstrate “the proportion [of Mexican-

Americans] called to serve . . . over a significant period of time.”  Castaneda, 430 

U.S. at 486–87.  

In Loving, defense counsel presented demographic data for two military 

installations around the time of the appellant’s court-martial.  Loving, 41 M.J. at 

285–86.  But the Loving court agreed the raw data was “somewhat irrelevant.”  Id. 

at 286.  The data did not (1) reflect who was ineligible for court-martial duty; 

(2) reflect those likely unable to meet the “best qualified” requirement of Article 

25; and (3) account for rotations on and off base of African American officers who 

might be eligible for court-martial duty.  Id. at 286.   

This Court in Bess discussed the statistics that might have been relevant to 

make a claim for improper member selection, despite not changing the result in 

that case: “the pool of individuals eligible and available to serve as court members” 

and “everyone whom the convening authority could detail to the court-martial.”  

Bess, 80 M.J. at 11–12 (citing United States v. Lewis, 46 M.J. 338, 339, 341–42 
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(C.A.A.F. 1997)).  The Bess opinion provided the clearest roadmap to litigants that 

might attempt to prove a Castaneda claim in courts-martial. 

But Appellant made no attempt to develop the facts that the Bess appellant 

failed to develop.  Instead, despite the Bess opinion’s lengthy discussions of the 

evidentiary deficiencies in that case, and unlike the respondent’s efforts in 

Castaneda, Appellant never attempted to obtain or attach: (1) data showing the 

proportion of African Americans in the Convening Authority’s “pool of members”; 

or (2) data showing the proportion of African Americans “called to serve [as 

members] . . . over a significant period of time.”  430 U.S. at 494.   

Appellant provides even less evidence than the Loving Court found 

insufficient.  See 41 M.J. at 283–86.  No statistics show the racial breakdown of the 

“total population,” or the racial breakdown of any other panels—let alone panels 

“over a significant period of time.”  Id. 

Because Appellant fails to provide necessary statistics to conduct the 

Castaneda analysis, his claim fails, and he cannot establish a prima facie case.  

d. Appellant waived any right to materials pertaining to 
persons not selected by the convening authority.  

Copies of “materials pertaining solely to persons who were not selected for 

detail as members need not be provided” unless: (1) a party requests them; and 

(2) the military judge, upon a showing of good cause, directs they be provided.  
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R.C.M. 912(a)(2).  If not raised before a court-martial adjourns, a request for these 

materials is waived.  See R.C.M. 905(e). 

Here, Appellant never requested the Military Judge direct the provision of 

materials related to persons not selected to serve on his court-martial panel.  When 

the Military Judge gave Appellant an opportunity by advising him “it’s your 

motion.  You have ways to attempt to [gather and offer evidence],” Appellant 

declined to do so and “st[oo]d on [his] motion as it [was].”  (J.A. 57–58.)  

Appellant waived any request for evidence related to servicemembers considered, 

but not selected, by the Convening Authority.  See R.C.M. 905(e); R.C.M. 

912(a)(2).  

4. If this Court applies Castaneda to member selection, it should 
not be watered down.  Truncated timelines would be 
inconsistent with equal protection precedent and risk inferring 
purposeful discrimination simply based on the racial 
composition of a single or small number of panels.  Castaneda 
itself suggested two and a half years of evidence may have been 
sufficient, rebutting Appellant’s argument that Castaneda is 
unworkable.  

The Castaneda line of precedent requires an appellant to provide statistics 

showing a group was substantially underrepresented in selections “over a 

significant period of time.”  430 U.S. at 494.  Courts typically consider a period of 

time to be “significant” where it shows the group’s representation over years.  See 

Castaneda, 430 U.S. at 494 (eleven-year period); Ramseur v. Beyer, 983 F.2d 

1215, 1233 (3d Cir. 1992), cert. denied, 508 U.S. 947 (1993) (finding two years 



 38 

insufficient); Bryant v. Wainwright, 686 F.2d 1373, 1377–78 (11th Cir. 1982), cert. 

denied, 461 U.S. 932 (1983) (five-year period sufficient).  This method of proof is 

based on the “rule of exclusion”—the idea that that “[i]f a statistical disparity is 

sufficiently large, then it is unlikely that it is due solely to chance or accident.”  

Castaneda, 430 U.S. at 494 n.13.  The “rule of exclusion” applies even where 

those who select jurors for grand jury service are appointed “at each term of court.”  

See Hernandez, 347 U.S. at 476 n.1, 480; Castaneda, 430 U.S. at 496 n.16 

(comparing judge’s grand jury selections in two-and-a-half year term to substantial 

period of time).   

Appellant argues his burden under Castaneda is “insurmountable” and 

requires a lower burden of merely showing a “pattern” in the military context, but 

he fails to present evidence to support his contentions that Castaneda precedent 

cannot equally apply to the military.  (Appellant’s Br. at 35–39.)  Appellant’s 

demand for truncated timelines in the military is unnecessary and unworkable for 

four reasons.  First, courts have found Appellant’s proposed “four cases in less 

than a year” time period to be insufficient under Castaneda.  See Rose v. Mitchell, 

443 U.S. 545, 566, 570 (1979) (testimony from witnesses covering period of “five 

or six years,” “several years,” and “two years” not significant); see also Beyer, 983 

F.2d at 1233 (two-year period insufficient).  
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Second, the Supreme Court applies Castaneda’s “rule of exclusion” to grand 

jury selection processes even where the persons selecting grand jurors change 

between court terms.  See Hernandez, 347 U.S. at 476 n.1, 480.  Because the 

Castaneda framework is applicable to selection procedures where commissioners 

change with a “term of court,” it can also—as it currently exists—be applied to the 

military’s convening-authority-driven selection process where convening 

authorities change every few years.   

Alternatively, an appellant could try to prove a Castaneda case of systematic 

discrimination by gathering data from multiple command tours for a single 

convening authority.  Indeed, if an armed force is comprised of a knowable 

percentage of underrepresented groups, and one convening authority—or multiple 

convening authorities—never, or in a substantially underrepresented way, selects a 

cognizable group over a significant period of time, then those statistics may be 

relevant to a Castaneda analysis.   

Third, creating a new, “military timeline,” would increase the chance that 

courts will have to weigh and analyze, for the purpose of finding constitutional 

equal protection violations, statistical disparities in panel compositions, based on 

“chance or accident”—which longstanding and developed Castaneda precedent 

seeks to and helps avoid.  See Rose, 443 U.S. at 568–74.  Removing the 

“significant period of time requirement” undermines the justification for inferring 
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purposeful or intentional constitutional discrimination from statistics alone.  This is 

so, because it increases the likelihood of benign statistical anomalies being labeled 

as purposeful discrimination.   

Fourth, the Castaneda Court also noted that the “district judge who 

impaneled the respondent’s grand jury was in charge for only two and one-half 

years of the eleven year period considered in that case.”  430 U.S. at 496 n.16.  

And the Court noted that because the two and one-half year time period itself 

revealed a “significant disparity,” the District Court’s assumption that “shorter 

time period would [not support a] . . . prima facie case of discrimination” was 

unwarranted.  Id.  Therefore, the need to change the Castaneda test is far from 

clear. 

This Court should decline Appellant’s invitation to extend the Castaneda 

inference of intentional discrimination to four anecdotal cases in less than a year 

where Appellant failed to develop necessary facts, and where military rotation time 

periods suggest that—in the right case—facts might be developed that fit well 

within the Court’s own comments about what may work within the Castaneda 

framework.  430 U.S. at 496 n.16. 

Even assuming Castaneda applies to convening authority selection, this 

Court should not depart from the requirement for an appellant to provide statistics 
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“over a significant period of time.”  Whatever that means in the military justice 

system, Appellant fails to prove it here.  

E. Unlike in Avery and Alexander, Appellant fails to show the 
Convening Authority’s selection process was susceptible to abuse 
because he fails to present evidence the Convening Authority knew, 
or could have known, the race of all potential members. 

An appellant’s burden of proof in an Avery or Alexander claim as a default is 

preponderance of the evidence, but the presumption of regularity elevates the 

burden to the “clear evidence” standard.  See R.C.M. 905(c); Bess, 80 M.J. at 10; 

Armstrong, 517 U.S. at 464. 

1. The Supreme Court conducted case-specific factual inquiries in 
Avery and Alexander and found (1) systematic exclusion of 
African Americans in the jury selection process resulting in 
significant underrepresentation on the panel and (2) race-
prominent selection procedures susceptible to abuse.   

In Avery v. Georgia, 345 U.S. 559 (1953), an African American appellant 

made a prima facie case of racial discrimination when his venire of sixty potential 

jurors had zero African Americans, while public registries showed “many [African 

Americans were] available” to serve on the jury, and race featured prominently in 

the selection process.  Id. at 562.  There, after selecting potential jurors from local 

tax returns, jury commissioners placed “white” names on “white tickets” and 

African American names on “yellow tickets” where the only other information on 

the card was the name and address of the potential juror.  Id. at 560.  After a 
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number of tickets were randomly drawn, a clerk “arrange[d]” the tickets for who 

would “serve on the panel.”  Id. at 561. 

In Alexander v. Louisiana, 405 U.S. 625 (1972), each step in the grand jury 

selection process showed statistically significant winnowing of African American 

candidates and left opportunity for abuse because it highlighted the race of 

potential jurors.  Id. 627–28.  Jury commissioners received a pool that had 13.76% 

African Americans.  Id. at 627.  The commissioners then highlighted the race of 

each potential juror by attaching a “card” stating each member’s race to each 

questionnaire.  Id.  The commissioners removed questionnaires on the grounds 

they were “not qualified” or “exempted under state law.”  Id.  Commissioners then 

“random[ly]” selected “400” of the remaining “2,000,” of which 6.75% were 

African American.  Id.  Out of the twenty on appellant’s grand jury venire, one was 

African American, and zero African Americans were among the twelve that 

indicted him.  Id. 

This “striking,” “progressive decimation of potential [African American] 

grand jurors,” coupled with the “[non]racially neutral” selection procedures at “two 

crucial steps in the selection process” that highlighted the race of the potential 

jurors and disparately narrowed the percentage of African American jurors, created 

a prima facie case of racial discrimination.  Id. at 629–30.  See also Whitus v. 

Georgia, 385 U.S. 545, 549 (1967) (grand and petit juries selected using records 
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where black persons designated with “(c)” amounted to race-prominent selection 

procedure susceptible to abuse); Castaneda, 430 U.S. at 484–86, 495 (grand jury 

selection procedure “not racially neutral,” for Latinos because: (1) jury 

commissioners picked names from local population for grand jury list; and (2) 

“Spanish surnames are . . . easily identifiable.”). 

2. Appellant fails to provide any evidence beyond mere 
speculation that the alleged lack of African Americans on his 
panel resulted from systematic exclusion from a system 
susceptible to abuse. 

Unlike in Avery and Alexander, where the Court engaged in fact-intensive 

analysis to find equal protection violations, Appellant fails to show African 

Americans were systematically excluded from his venire through a system 

susceptible to abuse for three reasons.   

First, unlike Avery and Alexander, Appellant never attached or developed 

statistics or data for consideration.  He neither moved to attach nor moved to 

produce the percentage of African Americans available as prospective members for 

his court-martial, the percentage of African Americans aboard Naval Station 

Norfolk, or even the percentage of African Americans in the Navy.   

Without even that numerical or statistical baseline to compare to Appellant’s 

Members, no court—not the trial court, the lower court, or this Court—can 

determine if Appellant’s allegations result from systematic exclusion, or are 

statistically insignificant such that they provide no circumstantial evidence of the 
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intent required for an Equal Protection violation.  Indeed, unlike the more obvious 

cases of systematic exclusion in areas with larger African American populations 

such as Avery—zero African Americans out of sixty members—and Alexander—

one out of twenty—the exclusion of African Americans here could be coincidental 

because there were only nine Members. 

Second, unlike Avery and Alexander, Appellant neither produced nor 

requested through discovery the racial makeup of the prospective members 

provided to the Convening Authority, and he fails show how many of those would 

have been qualified under Article 25 criteria.  He fails to show any data about 

potential members, both available to serve on the panel and senior to Appellant, a 

company grade officer.  See Loving 41 M.J. at 286 (noting failure to show 

“percentages of [potential members] [eligible] for court-martial duty”). 

Third, unlike Avery and Alexander, Appellant fails to show a system 

susceptible to abuse.  There, grand jury selection processes that highlighted 

prospective members’ race provided an “easy opportunity for racial 

discrimination.”  Alexander, 405 U.S. at 630.  Here, Appellant solely relies on the 

question about race that appeared on the Navy-Marine Corps Trial Judiciary’s 

model questionnaire.  (Appellant’s Br. at 19–21.)  But: (1) members were not 

required to answer and “frequently declined to answer” the race question; (2) not 



 45 

all questionnaires included the race identifier question; and (3) the race identifier 

was one of over fifty questions listed in the questionnaire.  (See J.A. 99, 104–131.) 

Moreover, under Avery and Alexander, the mere identification of race in the 

process is not dispositive; instead, those cases support a finding of purposeful 

discrimination where the race prominent procedures have “no conceivable purpose 

or effect other than to enable those so disposed to discriminate . . . on the basis of 

their race.”  Turner v. Fouche, 396 U.S. 346, 355 n.13 (1970).   

But in the military, race identifiers are considered “neutral” because a 

convening authority may “seek[] in good faith to make the panel more 

representative of the accused’s race or gender.”  Riesbeck, 77 M.J. at 163; see also 

infra Section E.3. 

3. Unlike in Avery and Alexander, Appellant fails to show race-
prominent selection procedures.  Nothing requires a convening 
authority to be “race ignorant,” and information about race has 
long been held to be neutral for Article 25 purposes. 

“[A] convening authority is not required to be race-ignorant; he or she is 

only required to be race-neutral.”  United States v. Green, 37 M.J. 380, 384 

(C.M.A. 1993).  Military courts do “not presume improper motives from inclusion 

of racial and gender identifiers on lists of nominees for court-martial duty.”  

Loving, 41 M.J. at 285.  This is so because “[r]ace and gender identifiers are 

neutral; they are capable of being used for proper as well as improper reasons.”  

Id.; see, e.g., Riesbeck, 77 M.J. at 163 (permitted for inclusion). 
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Likewise, a convening authority cannot be presumed to discriminate on race 

if he does not know the racial makeup of the potential members during selection.  

See Bess 80 M.J. at 7 (rejecting argument convening authority discriminated when 

not all questionnaires had racial information).  

Unlike in Avery and Alexander, Appellant fails to present clear evidence of 

race-prominent or even non-race-neutral selection procedures.  (See Appellant’s 

Br. at 25–27.)  This Court already rejected the claim that members’ questionnaires 

with an optional race-identifier question amount to a non-race neutral selection 

process.  See Loving, 41 M.J. at 285; Green, 37 M.J. at 384.   

Even if a single, optional race question somehow amounted to a race-

prominent selection procedure, two of the nine Questionnaires had no racial 

identifier question.  (J.A. 114–131.)  If the Convening Authority sought to 

systematically discriminate by race, it would be a curious choice to select Members 

of unknown races.  See Bess 80 M.J. at 7; (Appellant’s Br. at 22–23, 27).   

Indeed, the Declarations show the Convening Authority did not discriminate 

on the basis of race during selection and screening members by race was “never 

done” and race was “no[t] considered.”  (J.A. 91, 97, 100, 102.)  Furthermore, 

when other accuseds requested minority representation, the Convening Authority 

granted the request, which undercuts any inference of purposeful discrimination.  

(J.A. 82–85.) 
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Appellant fails to show by “clear evidence” or by a preponderance of the 

evidence that his case had systematic exclusion or race-prominent selection 

procedures susceptible to abuse found in Avery or Alexander.  His claim fails.   

F. The narrow Batson framework, which has not been extended to other 
contexts, does not apply to a convening authority’s selection of the 
venire under Article 25. 

1. This Court has not extended Batson to member selection.  

A convening authority’s member selection process is “substantially different 

from civilian jury selection practice.”  United States v. Bertie, 50 M.J. 489, 491 

(C.A.A.F. 1999).  “[T]he Sixth Amendment right to trial by jury with 

accompanying considerations of constitutional means by which juries may be 

selected has no application to the appointment of members of courts-martial.”  

United States v. Dowty, 60 M.J. 163, 169 (C.A.A.F. 2004) (citation omitted).   

“A service member has no right to have a court-martial be a jury of peers, a 

representative cross-section of the community, or randomly chosen.”  Id. (citations 

omitted); see also United States v. Santiago-Davila, 26 M.J. 380, 389 (C.M.A. 

1988) (noting this process “contemplates that a court-martial panel will not be a 

representative cross-section of the military population”). 

There is no constitutional or statutory right for an accused to have members 

of his own race, or any other, included on either a court-martial panel or a civilian 

jury.  See, e.g., Powers v. Ohio, 499 U.S. 400, 404 (1991); Bess 80 M.J. at 7.  The 
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Fifth Amendment nonetheless prohibits excluding members of any “cognizable 

racial group” from court-martial service.  See Santiago-Davila, 26 M.J. at 389–90. 

In Bess, two members of the Court rejected extending Batson to the 

convening authority’s selection of members, and a majority declined to decide if or 

how Batson applied because “the record [did] not establish the factual predicate for 

Appellant’s proposed constitutional test.”  80 M.J. at 14 (Maggs, J., concurring). 

2. Batson applies to peremptory challenges, not member selection. 

In Batson, the Court held an accused could establish a prima facie case of 

purposeful discrimination in the selection of a petit jury based solely on a 

prosecutor’s exercise of peremptory challenges at trial.  476 U.S. at 96.  The 

Batson framework has never been extended beyond peremptory challenges.  See 

Bess, 80 M.J. at 9 n.9; cf. also Flowers v. Mississippi, 139 S. Ct. 2228, 2243 (2019) 

(discussing expansions of Batson to peremptory challenges in other contexts).   

An accused must show: (1) he is a member of a “cognizable racial group,” 

and the prosecutor removed a member of the defendant’s race with a peremptory 

challenge; and (2) the facts and circumstances “raise an inference” the prosecutor 

used the peremptory challenge “on account of [the juror’s] race.”  Batson, 476 U.S. 

at 96.  An accused is “entitled to rely on the fact . . . that peremptory challenges 

constitute a jury selection practice that permits ‘those to discriminate who are of a 

mind to discriminate.’”  Id. (quoting Avery, 345 U.S. at 562).  
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Appellant fails to “cite any precedent that would require extending Batson’s 

holding outside the context of peremptory challenges.”  Bess, 80 M.J. at 8–9 

(plurality); (Appellant’s Br. at 31–33).  “Indeed, the only extensions of Batson 

have been within the peremptory strike context itself.”  Id. at 9 (citing Flowers, 

139 S. Ct. at 2243). 

3. Failing to detail members is not equivalent to using a 
peremptory challenge: Batson’s rationale applies to purposeful 
exclusion, not to lack of inclusion. 

a. The Article 25 framework distinguishes member 
selection from a prosecutor’s unregulated peremptory 
challenges.  Striking members from a limited pool is 
fundamentally unlike including members from hundreds 
or thousands of available servicemembers. 

Convening authorities must select members based on identified statutory 

criteria.  See Art. 25(d)(2), UCMJ, 10 U.S.C. § 825 (2012).  A decision to not 

select a member, using statutory criteria, is legally and substantively distinct from 

using a peremptory challenge—“the component of the jury selection process at 

issue [in Batson].”  Batson, 476 U.S. at 89; see also United States v. Tulloch, 47 

M.J. 283, 287 (C.A.A.F. 1997).   

Peremptory challenges involve striking or removing potential members.  See 

Art. 41(b), UCMJ, 10 U.S.C. § 841(b) (2012).  Conversely, member selection 

under Article 25 involves selecting qualified members based on statutory criteria.  

While a convening authority may not be “precluded by Article 25 from 
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appointing . . . a representative cross-section of the military community,” he or she 

is not required to do so.  United States v. Smith, 27 M.J. 242, 249 (C.M.A. 1988). 

In reviewing grand jury selection—a process more akin to convening 

authority member selection than peremptory challenges—the Supreme Court does 

not view jury commissioners using statutory criteria to select members as 

exercising “the functional equivalent of an unlimited number of peremptory 

challenges.”  (Appellant’s Br. at 31 (quoting United States v. Carter, 25 M.J. 471, 

478 (C.M.A. 1988) (Cox, J., concurring)); see, e.g., Alexander, 405 U.S. at 628–

30; Castaneda, 430 U.S. at 484–88.  This Court should decline to do so as well. 

Appellant’s removal framework is not appropriately tailored to the selection 

of members to courts-martial for four reasons.  (Appellant’s Br. at 31–35.)  First, 

unlike peremptory challenges, which remove members from panels, the failure to 

select a member does not “remove” members of a particular group. 

Second, there is no presumption that the lack of members of a particular 

group resulted from improper consideration.  Bertie, 50 M.J. at 492.2   

Third, this requirement would be unworkable—since a convening authority 

routinely considers a “full roster” of potential members.  See, e.g., Bartee, 76 M.J. 

at 143 (noting convening authority considered “roughly 8,000” potential 

members).  A prosecutor’s requirement to provide a race-neutral explanation for a 

                                                 
2 See supra Section C.2.b. 
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peremptory challenge is limited to that member—Batson would require a 

convening authority to explain his or her rationale for not selecting dozens, 

hundreds, or thousands of potential members.  

Fourth, Batson protects an accused from racially motivated peremptory 

challenges—procedures with little to no statutory or regulatory protections.  See 

R.C.M. 912(g); Batson, 476 U.S. at 89.  But the convening authority selection 

process already includes these protections through operation of Article 25, which 

generally prohibits convening authorities from selecting members on the basis of 

race.  See Riesbeck, 77 M.J. at 162.  

b. A convening authority’s member selection is 
distinguishable from a prosecutor’s peremptory 
challenges.  Batson does not apply. 

Appellant’s claim that convening authorities exercise “an unlimited number 

of peremptory challenges” during member selection is an easy shorthand, but fails 

closer scrutiny of the differences between the two processes.  (Appellant’s Br. at 

31.)  A convening authority, as an Executive Branch decisionmaker, applies the 

statutory, objective criteria of Article 25, outside the courtroom and prior to trial, 

based on paper questionnaires and information provided by staff, sometimes after 

reviewing large alpha rosters of available personnel.  See Art. 25, UCMJ, 10 

U.S.C. § 825 (2012); see, e.g., (J.A. 91–93, 95–96, 98–100); see also Batson, 476 
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U.S. at 86–87 (“Those on the venire must be ‘indifferently chosen.’”  (quoting 

Strauder v. West Virginia, 100 U.S. 303, 308 (1879))). 

By contrast, a trial counsel’s challenges come in the heat of trial 

proceedings, after significant voir dire questioning, observation of individual 

members, and can be made “for any reason at all, as long as that reason is related 

to [counsel’s] view concerning the outcome.”  Batson, 476 U.S. at 89.  The Batson 

test was created to account for exactly these circumstances.   

The convening authority’s selection of members is a detached process of 

inclusion based on discrete statutory criteria, while peremptory challenges are a 

deliberate, subjective process of exclusion.  See Jeter II, 81 M.J. at 796 (“Unlike 

the mechanism utilized in peremptory challenges in which a prosecutor specifically 

excludes a member of the same cognizable racial group, member selection is 

generally a process of inclusion, based on the statutory requirements found in 

Article 25, UCMJ.”).   

Additionally, the sui generis nature of the Batson framework makes it less 

adaptable to process-focused equal protection claims involving convening 

authorities’ member selection.  Unlike Castaneda and Alexander, whose 

frameworks address selection procedures like Article 25 selection, the Batson 

framework applies—not to an official Executive Branch process aided by staff—

but to the subjective, fully discretionary courtroom action of a single prosecutor 
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that, except for Batson, requires no explanation.  See Castaneda, 430 U.S. at 494; 

Alexander, 405 U.S. at 627–28; Batson, 476 U.S. at 96.  Convening authorities’ 

member selection, through applying Article 25, is too different from a prosecutor’s 

exercise of peremptory challenges for Batson to be useful. 

Further, the subjective response called for under Batson is the subject of 

much criticism.  Some, for example, argue the “race neutral response” requirement 

encourages a minimalist response and mendacity.  See, e.g., Peter J. Henning, 

Prosecutorial Misconduct and Constitutional Remedies, 77 Wash. U. L. Q. 713, 

786-796 (Fall 1999).  Too, Batson focuses on any subjective plausible response 

from the prosecutor—or here, would focus on the convening authority.  In contrast, 

Castaneda and general Equal Protection law would encourage full litigation—both 

by placing a burden on the movant to present and explain a clear or preponderance 

of the evidence case, but also by requiring a substantive response concerning the 

selection process.  In any case, shallow litigation of the issues would be 

discouraged.  The Batson framework, with this baggage, should not be further 

extended to convening authority member selection. 

Finally, the Batson test permits shifting of the burden even with narrow 

proof that there may be a “‘pattern’ of strikes against black jurors included in the 

particular venire” of a single case, rather than requiring proof across multiple 

criminal trials as in Castaneda.  476 U.S. at 97.  The Castaneda and broader equal 
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protection “systematic exclusion” framework, as demonstrated above and below, 

are far better suited to providing protection for equal protection violations.  And, 

the statutory unlawful command influence “court stacking” framework, with its 

low burden on the movant and constitutional-type prejudice analysis, has its own 

benefits in protecting accuseds where raised and litigated. 

As the plurality in Bess explained, “[T]he narrow terms of Batson’s holding 

neither compel nor impel [this Court] to extend it to a convening authority’s 

selection of members, the manner of which Article 25, UCMJ, limits and directs, 

even if his supposition about the race of his panel’s members was an established 

fact.”  Bess, 80 M.J. at 8. 

Batson need not and should not be extended to a process already protected 

by Articles 25 and 37, UCMJ, and already protected by standard Equal Protection 

law.  Batson’s framework—never held to apply to Article 25, UCMJ—need not be 

applied to the convening authority’s member-selection process. 

4. The member selection process is not “immune from 
constitutional scrutiny” in the absence of Batson. 

Appellant’s claim that “convening authorities’ discretion to select members 

will remain immune from constitutional scrutiny” if this Court does not apply 

Batson is incorrect.  (Appellant’s Br. at 35.)   

First, the Constitution’s equal protection guarantee already applies to 

convening authority member selection, regardless of whether Batson applies, and it 
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is buttressed by Article 25.  See Bess, 80 M.J. at 7; Art. 25, UCMJ.  Appellant was 

free to gather or request evidence and make a prima facie equal protection claim 

under any of the equal protection frameworks for addressing racial discrimination 

in jury selection he discusses in his brief.  (Appellant’s Br. at 23–25, 35–36); see, 

e.g., Castaneda, 430 U.S. at 494; Alexander, 405 U.S. at 627–28.  But importantly, 

Appellant has chosen time and again not to make a case, at trial or on appeal, to 

gather or request evidence.  He never requested statistical evidence for any courts-

martial, available member pools, or even the racial makeup of the Navy. 

Second, Appellant ignores this Court’s well-established court-stacking 

framework for addressing improper member selection, which provides ample 

protection.  See Riesbeck, 77 M.J. at 165; (Appellant’s Br. at 35).  That framework 

requires that appellant meet the low evidentiary threshold of “some evidence” to 

shift the burden to the government to prove no improper selection beyond a 

reasonable doubt.  See Bartee, 76 M.J. at 143; Riesbeck, 77 M.J. at 165. 

Third, Appellant requests this Court apply a framework used for peremptory 

challenges to member selection, which no court has ever done.  See Bess, 80 M.J. 

at 9 n.9; Flowers, 139 S. Ct. at 2243 (discussing extension Batson framework to 

peremptory challenges in other contexts).   
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The Constitution and Article 25 already provide frameworks to scrutinize 

convening authorities’ member selection procedures.  Appellant’s argument fails 

and Batson need not apply.  

5. Even applying Batson to the member selection context, 
Appellant fails to: (1) overcome the “clear evidence” burden; 
(2) present evidence the convening authority “removed” any 
African American members; or (3) present facts and 
circumstances sufficient to “raise an inference” of a “practice to 
exclude [members] . . . on account of their race.”   

An appellant’s burden of proof in a Batson claim is low.  See Collins, 551 

F.3d at 920.  In any application of Batson’s principles to a convening authority’s 

member selection as a default is preponderance of the evidence, but the 

presumption of regularity elevates the burden to the “clear evidence” standard.  See 

R.C.M. 905(c); Bess, 80 M.J. at 10; Armstrong, 517 U.S. at 464. 

In United States v. Gooch, 69 M.J. 353 (C.A.A.F. 2011), the Court held an 

appellant failed to demonstrate that a court-martial member selection method 

improperly excluded African American members.  Id. at 358–59.  There, evidence 

showed the selection process used “exclude[d] three of the four eligible African 

American members from [the convening authority’s] consideration.”  Id.  Citing 

Batson and Santiago-Davila, this Court found those cases to be “distinguishable” 

because the appellant presented no evidence showing an “improper motive” to 

“exclude members based on race.”  Id. 
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Here, as in Gooch, any purported Batson issue is “distinguishable,” and 

Appellant fails to merit relief under Batson for three reasons.  First, Appellant fails 

to prove African Americans were absent from his panel: although the Military 

Judge observed it “appeared” to be an all-white panel, he made this comment 

based on the questionnaires, prior to the Members entering court, and Appellant 

never asked two of the Members, who did not self-identify, about their race.  See 

Bess, 80 M.J. at 4 (noting lack of clarity about members’ races); see also id. at 14–

15 (Maggs, J., concurring) (same). 

Second, Appellant presents no evidence, let alone clear evidence, 

establishing the Convening Authority had improper motives in the member-

selection process. 

Third, even shifting the burden to the Convening Authority, the Declarations 

provided race-neutral explanations for the Convening Authority’s actions.  The 

Convening Authority and his staff described the selection process in detail and 

how they applied statutory criteria, not race, to select members.  (J.A. 94–97, 100–

02.) 

Thus, even applying Batson to convening authority member selection, 

Appellant’s claim fails. 
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G. If this Court finds Appellant has made a prima facie case of an equal 
protection violation, the Declarations from the Convening Authority 
and his staff rebut Appellant’s claim of racial discrimination. 

All equal protection frameworks, after an appellant first establishes a prima 

facie case, shift the burden and provide the government an opportunity for rebuttal. 

1. The United States can rebut a prima facie case through showing 
potential jurors were selected using a race-neutral selection 
process. 

“With a prima facie case made out, ‘the burden of proof shifts to the State to 

rebut the presumption of unconstitutional action by showing that permissible 

racially neutral selection criteria and procedures have produced the monochromatic 

result.’”  Castaneda, 430 U.S. at 494 (citation omitted); see also Johnson v. 

Puckett, 929 F.2d 1067, 1072 (5th Cir. 1991) (same).  “If the defendant carries this 

burden of production [in rebuttal], the presumption raised by the prima facie case 

is rebutted and drops from the case.”  St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 

502, 507–08 (1993). 

2. The Declarations show the Convening Authority conducted a 
race-neutral member selection. 

In Gooch, an affidavit from a legal clerk detailed the member selection 

process and showed there was no improper motive “to exclude members based on 

race” because the command never advised the clerk to select members based on 

race and “the methodology used was not intended to exclude African Americans.”  

69 M.J. at 359. 
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In Castaneda, the state failed to rebut the petitioner’s prima facie case when 

they did not call the commissioners who selected the grand jury venire to explain 

how they determined which members to include.  430 U.S. at 497.  “[T]he lack of 

rebuttal evidence in the record” was “particularly revealing” as the “grand jury 

commissioners [did not testify] about the method by which they determined [juror 

qualifications]” and the state did not challenge the accused’s provided statistics.  

Id. at 498–99; see also Alexander, 405 U.S. at 632 (finding affirmations of good 

faith in making individual selections are insufficient to dispel a prima facie case of 

systematic exclusion). 

In Woodfox v. Cain, 772 F.3d 358 (5th Cir. 2014), the testimony of one of 

two judges in rebuttal evidence constituted “more than affirmations of good faith 

that discrimination did not occur” because it described the selection criteria and 

process they used to select grand jury forepersons.  Id. at 381–83.  The judge 

testified to seeking “facts about the person . . . including character, communication 

skills, patience, independence, reputation and education” and “actively tried to be 

inclusive, and appointed women and African-American forepersons.”  Id. at 381.  

The court found the one judge employed race-neutral selection criteria, but the 

state failed to provide adequate rebuttal evidence as to the other judge, who was 

deceased, and could not account for his selections.  Id. at 383. 
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Here, as in Gooch, this Court can look to the Declarations from the 

Convening Authority and his staff to rebut Appellant’s claim.  See 69 M.J. 388–89.  

Unlike the lack of evidence in Castaneda and more akin to the judge’s race-neutral 

criteria in Woodfox, the Convening Authority and his staff provided more than 

mere affirmations of good faith.  (Appellant’s Br. at 29–30, 35.)  In detailing their 

selection procedures, the Acting Convening Authority explained selections were 

made based on “best-qualified attributes [including] experience, length of service, 

and judicial temperament.”  (J.A. 95.)   

The Convening Authority explained he would first review the questionnaires 

to ensure they aligned with Article 25, (J.A. 91, 100), and then the Staff Judge 

Advocate would create a list of potential members in line with Article 25 criteria 

for his review and signature.  (J.A. 91, 95–96, 98–99.)   

In describing the process, the Convening Authority and his staff declared: 

(1) they did not make “any effort to screen potential members based on race”; 

(2) “race never entered any discussion of potential members for any court-martial”; 

and (3) they never “considered [the Appellant’s] race as a criteria for detailing 

potential eligible members for this court-martial.”  (J.A. 94, 97, 99.) 

Thus, because the Declarations provided details about what criteria the 

Convening Authority used and how he conducted the selection process without any 

discriminatory intent, the Declarations sufficiently rebut Appellant’s claim.   
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H. If this Court finds the Declarations insufficient to rebut the prima 
facie case, the United States should be given the opportunity to rebut 
Appellant’s prima facie case. 

The government is generally provided an opportunity to present rebuttal 

evidence after an appellant has made a prima facie case.  See Castaneda, 430 U.S. 

at 497; see also United States v. Esquivel, 88 F.3d 722, 727 (9th Cir. 1996) 

(rebutting prima facie case under Castaneda). 

This Court can reject Appellant’s requested remedy of “dismiss[ing] the 

findings and specifications,” because the United States has not been provided an 

opportunity to present rebuttal evidence.  (Appellant’s Br. at 17, 29, 41.)   

Although the lower court, without explanation, ordered Declarations to 

answer specific questions, the United States never had the opportunity—or 

motivation, not knowing any equal protection burden had shifted—to present 

evidence or request a DuBay in rebuttal, as seemingly neither the trial court nor the 

lower court found a prima facie equal protection case to shift the burden.  See (J.A. 

63); Jeter I, 81 M.J. at 797–98 (post-hoc explanation for ordering Declarations 

citing Articles 25, 37, and “some evidence” of non-purposeful exclusion); Jeter II, 

78 M.J. at 767. 

Moreover, Avery and Alexander do not support Appellant’s claim his prima 

facie case went “unrebutted.”  (Appellant’s Br. at 17, 29.)  Both Avery and 

Alexander involved cases where the state had the opportunity to rebut and used it 
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to present evidence before reaching the Supreme Court.  See Avery, 345 U.S. at 

561–62; Alexander, 405 U.S. at 632.  The Court decided those cases on the 

evidence the state had already presented.  But that is not this case. 

If this Court finds Appellant has shown a prima facie case, the United States 

should be given an opportunity to present rebuttal evidence. 

Conclusion 

The United States respectfully requests this Court affirm the lower court’s 

decision. 
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Argument 

A. The Government asks this Court to disregard Supreme Court precedent.  
Insurmountable burdens cannot be placed on accused raising equal 
protection claims. 

“[R]equiring a defendant to ‘investigate, over a number of cases, the race of 

persons tried in the particular jurisdiction, the racial composition of the venire and 

petit jury, and the manner in which both parties exercised their peremptory 

challenges’ pose[s] an ‘insurmountable’ burden.”1  The Government’s position 

creates the exact burden that the Supreme Court condemned.2 

Throughout its answer, the Government argues that LTJG Jeter should have 

investigated and attached statistics on the percentage of African Americans available 

for trial, the amount of African Americans stationed in Norfolk, the amount of 

African Americans in the Navy at large, and the amount of African Americans in the 

Navy throughout history.3  Effectively, the Government expects military accused to 

“investigate, over a number of cases, the race of persons tried in the particular 

jurisdiction, [and] the racial composition of the venire[.]”4  The Supreme Court 

                                           
1 Flowers v. Mississippi, 139 S. Ct. 2228, 2241 (2019) (quoting Batson v. Kentucky, 
476 U.S. 79, 92, n.17 (1986)). 
2 Flowers, 139 S. Ct. at 2241; see Alexander v. Louisiana, 405 U.S. 625, 631-32 
(1972); Whitus v. Georgia, 385 U.S. 545, 551 (1967); Avery v. Georgia, 345 U.S. 
559, 562 (1953). 
3 Answer at 5-6, 8-9, 13, 16, 31, 34, 36-37, 40, 43-44, 55, 57. 
4 Flowers, 139 S. Ct. at 2241 (internal quotations omitted); Answer at 5-6, 8-9, 13, 
16, 36-37, 43-44, 55, 57. 
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explicitly held that, once a prima facie case is established, such burden is on the 

Government—not the accused.5 

The Supreme Court in Alexander v. Louisiana emphasized that while 

statistical data was useful, their decision was based on the fact that a non-race-neutral 

selection process was employed and the resulting panel was monochromatic.6  Such 

is the case here.  Lieutenant Junior Grade Jeter objected to the Convening Authority 

employing a non-race-neutral member selection process to create an all-white panel.  

Lieutenant Junior Grade Jeter preserved the members’ race on the Record when he 

objected to the selection process, when the military judge found as fact that the panel 

was all-white, and when he renewed his objection after the members entered the 

courtroom.  Under Avery v. Georgia and Alexander v. Louisiana, LTJG Jeter’s 

objections were sufficient.  And, after considering the surrounding facts and 

circumstances (to include that the Convening Authority followed the same pattern 

in three other cases that year), a prima facie case was also established under Batson 

v. Kentucky and Castaneda v. Partida.  The additional fact-finding and investigation 

the Government expects the Defense to have conducted was the Government’s 

burden. 

                                           
5 Compare Answer at 5-6, 8-9, 13, 16, 36-37, 43-44, 55, 57 with Flowers, 139 S. Ct. 
at 2241. 
6 Alexander, 405 U.S. at 630. 
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B. Contrary to the Government’s assertion, the Defense moved to compel 
evidence about the selection process. 

The Government argues that LTJG Jeter never moved to attach or produce 

evidence about the selection process of his panel.7  But the trial defense counsel 

asked the military judge to “compel[] the convening authority to show that there was 

no improper criteria considered[.]”8  And he later renewed his motion and explained 

that the “questionnaire shows that the Convening Authority was soliciting this 

[racial] information and considering it, and that combined with the makeup that we 

have should be sufficient to at least require the government to show that there was 

no improper consideration[.]”9   

Thus, the Defense did indeed move to compel evidence about the selection 

process of LTJG Jeter’s panel.   

C. The Record does not support the assertion that the military judge found no 
systematic exclusion occurred.  Rather, the military judge made factual 
findings sufficient to establish a prima facie case of discrimination. 

The Government argues that “The Military Judge correctly found ‘no 

systematic, purposeful exclusion,’” but the Record does not support this assertion.10  

While the military judge believed there was no evidence in front of him of systematic 

                                           
7 Answer at 5-6. 
8 J.A. 57. 
9 J.A. 61. 
10 Compare Answer at 21, 27 with J.A. 56, 58, 63. 
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exclusion or discriminatory intent, this is hardly the same as finding that systematic 

exclusion never occurred.11  The military judge never made such a finding. 

The military judge held that the Convening Authority solicited members using 

questionnaires that included racial identifiers and that the resulting panel was all-

white.12  These findings of fact were sufficient to establish a prima facie case and 

shift the burden to the Government.13  

D. The Government misunderstands LTJG Jeter’s equal protection claim. 

The Government writes that LTJG Jeter’s claim fails because “under Avery 

and Alexander, the mere identification of race in the process is not dispositive.”14  

But LTJG Jeter’s equal protection rights were not violated merely because race was 

identified in the selection process.  Identification of race in the process of selecting 

members—a non-race-neutral process—is evidence of only one of three elements 

required to raise a prima facie case of discrimination under Avery and Alexander.15  

                                           
11 J.A. 56, 58, 63. 
12 J.A. 54-56. 
13 Avery, 345 U.S. at 560-63. 
14 Answer at 45. 
15 Avery, 345 U.S. at 560-63.  The three elements to establish a prima facie case of 
discrimination under Avery and Alexander are (1) the accused is a member of a 
cognizable racial group; (2) the member panel was selected using non-race-neutral 
processes; and (3) members of the accused’s race were either absent from, or 
statistically underrepresented on, his panel.  Alexander, 405 U.S. at 626-31; Avery, 
345 U.S. at 560-63. 
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The Government makes several arguments that highlight its confusion.  It 

attempts to distinguish this case from Avery and Alexander because in this case 

“members were not required to answer and ‘frequently declined to answer’ the race 

question[.]”16  But this is incorrect and irrelevant.  None of the members declined to 

answer the race question.  And the Convening Authority solicited and received 

information regarding the majority of the members’ race.  Thus, the selection process 

was non-race-neutral.   

The Government argues that this case is distinguishable because “not all 

questionnaires included the race identifier question.”17  But the majority of 

questionnaires solicited race—indicating that the process was non-race-neutral, and 

satisfying one of the three elements under Avery and Alexander.18   

The Government argues that “the race identifier was one of over fifty 

questions listed in the questionnaire,” but this is also irrelevant.19  Does it really 

matter if the Convening Authority solicited forty-nine questions in addition to the 

race-soliciting question?  The Supreme Court never held that racial identifiers can 

be tempered by the amount of information solicited from potential jurors. 

                                           
16 Answer at 44. 
17 Answer at 44-45. 
18 Avery, 345 U.S. at 560-63. 
19 Answer at 45. 
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E. Despite attempting to distinguish this case from Alexander, the Government 
demonstrates how Alexander is comparable. 

In its discussion of Alexander, the Government argues that the jury 

commissioner process in that case is distinguishable from the member selection 

process here.20  But when discussing Batson, the Government provides the opposite.  

In the latter argument, the Government argues that the jury commissioner process in 

Alexander demonstrates Batson’s inapplicability to the selection process in this 

case.21   

Thus, the Government is having it both ways.  It treats the selection process 

in Alexander as distinguishable, but separately treats it as a comparable and 

analogous precedent.  These contradictory analyses cannot both be correct.  The 

selection process in Alexander mirrors the selection process in this case and this 

Court should reach a similar conclusion here. 

F. Contrary to the Government’s assertions, a Convening Authority’s 
selection process is subjective, inclusive, and exclusive.  Batson applies to a 
Convening Authority’s member selection process. 

The Government attempts to distinguish the Convening Authority’s member 

selection process from a prosecutor’s peremptory challenges by arguing that the 

                                           
20 Answer at 44. 
21 Specifically, the Government writes “the Supreme Court does not view jury 
commissioners using statutory criteria to select members as exercising ‘the 
functional equivalent of an unlimited number of peremptory challenges’” and it cites 
Alexander in making this argument.  Answer at 50 (citing Alexander, 405 U.S. at 
628–30).  
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former is an objective process of inclusion whereas the latter is a subjective process 

of exclusion.22  This argument has three problems.   

First, the subjective versus objective argument is legally unsupported: Article 

25, UCMJ, directs Convening Authorities to select members who “in his opinion, 

are best qualified[.]”23  Because Article 25 requires Convening Authorities to make 

decisions based on their opinions, the selection process is inherently subjective.  

Thus, Article 25 does not protect servicemembers from racist decisions.  A 

Convening Authority can exercise their member selection authority while being 

influenced by racist opinions and without violating their Article 25 powers. 

For example, consider a racist Convening Authority who believes that a 

potential member has the right age, education, training, experience, and length of 

service to properly serve as a member.  This hypothetical racist Convening Authority 

happens to believe that African American people do not have the judicial 

temperament to properly serve as members and, for that reason, the racist Convening 

Authority removes potential black members from his list of members.  In this 

example, there is no violation of Article 25, UCMJ—the racist Convening Authority 

limited their decision purely to the factors contained in Article 25 and, as directed 

by Article 25, did so based on his or her own opinion.24  However, the subjective 

                                           
22 Answer at 52. 
23 10 U.S.C. § 825(e)(2) (2016) (emphasis added). 
24 Id. 
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nature of this selection process is precisely why equal protection frameworks must 

protect military accused from racist opinions. 

Second, the Government argues that Batson does not apply because 

Convening Authorities include, rather than exclude, members from panels.25  But 

whether Convening Authorities include or exclude potential members is a question 

of semantics.  Convening Authorities, in selecting members, take a list of potential 

members, review their questionnaires, and exclude those who do not have the 

requisite age, education, training, experience, length of service, or judicial 

temperament.26  Whenever they include members, they also exclude members.  A 

servicemember’s equal protection rights cannot hinge on the academic and 

unrealistic distinction between whether a Convening Authority chooses the venire 

by affirmatively selecting members from a list or by whittling down that list through 

process of elimination.   

Third, even if this Court does not consider inclusion versus exclusion to be 

mere semantics, consider the facts of this case.  There were two black members on 

the original convening order, but the Convening Authority removed them.  The 

lower court, applying its Article 66 fact-finding powers, found that these two 

                                           
25 Answer at 52. 
26 10 U.S.C. § 825(e)(2) (2016). 
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removed members were indeed African American.27  How can their removal be 

anything other than the exclusion of potential members? 

G. The Record does not support the Government’s assertions regarding the 
Convening Authorities’ statements. 

The Government makes four assertions regarding the Convening Authorities 

that are not supported by the Record.  First, the Government quotes the Convening 

Authority’s affidavit when it writes that the Convening Authority “did not make ‘any 

effort to screen potential members based on race[.]’”28  However, the full quote 

reads: “I am not aware of any effort to screen potential members based on race.”29  

Redacting the words “I am not aware of” and adding “did not make” before quoting 

this sentence completely changes its meaning.30  The Convening Authority never 

provided that he made no effort to screen members by race—he just said he is not 

sure if he did.31 

Second, the Government quotes the lower court and writes, “the Convening 

Authority and his staff ‘were not aware of the race of the members detailed in either 

                                           
27 United States v. Jeter, 81 M.J. 791, 797 (N-M. Ct. Crim. App. 2021). 
28 Answer at 60.  The Government also wrote that “the Convening Authority made 
no ‘effort to screen potential members based on race.’”  Answer at 12. 
29 J.A. 94. 
30 Compare Answer at 12, 60 with J.A. 94. 
31 J.A. 94. 
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the standing convening order or the amended convening orders[.]’”32 But the Record 

does not support this assertion.   

The Convening Authority stated: 

 “I may have been aware of the race of some of the prospective 
members[.]”33  

  “I do not recall being aware of, or otherwise being able to infer, the 
race of the members selected.”34 

 “I do not recall if there were any African American members 
detailed[.]”35 

 “I do not know if he [the Acting Convening Authority] was aware of, 
or able to infer the race of the members detailed.  Additionally, I do not 
recall being aware of, or being able to infer the race of the members 
detailed[.]”36 

 “I do not recall being aware of, or otherwise able to infer, the race of 
the member detailed by GCMCO lB-17.”37 

The Acting Convening Authority similarly provided, “I do not recall the 

availability or use of racial information to detail members[.]”38  Not remembering if 

one knew the members’ race is hardly the same as not knowing their race.  The 

Government’s assertion is thus unsupported: at no point did the Convening 

Authority or Acting Convening Authority ever state that they did not know the 

                                           
32 Answer at 14, 28. 
33 J.A. 93 (emphasis added). 
34 J.A. 91 (emphasis added). 
35 J.A. 91 (emphasis added). 
36 J.A. 92 (emphasis added). 
37 J.A. 92 (emphasis added). 
38 J.A. 96 (emphasis added). 



11 

members’ race.  Quite the opposite—the Convening Authority admitted that he may 

have known their race.39   

Third, the Government quotes the lower court and asserts that both Convening 

Authorities “never discussed the accused’s or the member’s race.”40  But the Record 

also does not support this assertion.  The Convening Authority provided “I do not 

recall any specific discussion on the diversity make-up of the court-martial 

panels[.]”41  The Acting Convening Authority similarly wrote, “I do not recall the 

availability or use of race as a criteria for screening potential eligible members.”42 

And while the Staff Judge Advocate provided that he never discussed race, the 

Convening Authorities never made this assertion.43  Both Convening Authorities 

merely provided that they could not remember discussing race or using it as a 

criteria—an odd assertion given that they did not simply deny considering race.  

Regardless, the Government’s assertion that they never discussed race is 

unsupported.  

Fourth, and finally, the Government quotes the Staff Judge Advocate and 

asserts that “Neither the Convening Authority nor the Acting Convening Authority 

were provided, nor did they ever ask for, ‘information about the racial makeup of 

                                           
39 J.A. 93. 
40 Answer at 14, 28. 
41 J.A. 93 (emphasis added). 
42 J.A. 96 (emphasis added). 
43 J.A. 99. 
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any court-martial venire.’”44  But this is unsupported by the Record as well.  The 

Convening Authorities were clearly provided information about the racial makeup 

of members because they solicited that information through the questionnaires that 

they reviewed. 

H. Given the Convening Authorities’ actual statements, there is no need for 
additional affidavits or a DuBay hearing. 

The Government argues that, if this Court finds that a prima facie case was 

established, the United States should be able to present rebuttal evidence.45  But the 

Government contradicts itself. At the lower court on remand, it argued that 

additional fact-finding in this case was unnecessary.46  It asserted that Appellant’s 

case could be decided “even if his factual claims are true.”47   

Since then, and upon being ordered by the lower court, the Government 

produced declarations from the Convening Authority, Acting Convening Authority, 

and their Staff Judge Advocate.48 The Government was thus already given an 

opportunity to present rebuttal evidence. Nothing indicates that the Convening 

Authorities or their Staff Judge Advocate will change their answers.  And regardless, 

no further information is needed to decide this case. 

                                           
44 Answer at 12. 
45 Answer at 61. 
46 Answer at the lower court on remand (“Jeter II Answer”) at 30-31. 
47 Jeter II Answer at 31. 
48 Appellee’s response to the lower court order to produce declarations on remand. 
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United States v. Riesbeck demonstrates why this Court does not need 

additional information to decide this case.49  In Riesbeck, this Court considered 

whether a Convening Authority intentionally stacked a members’ panel with 

women.50  The lower court had ordered a DuBay hearing to receive evidence 

regarding the panel’s composition.51  The hearing received stipulations of expected 

testimony from four Admirals who served as Convening Authorities, and it received 

evidence from their Staff Judge Advocate.52  Such evidence was sufficient for this 

Court to find that the Convening Authority stacked the panel and for this Court to 

dismiss the charges and specifications with prejudice.53 

The same type of information obtained through a DuBay hearing in Riesbeck 

is already in front of this Court. This Court has affidavits of both Convening 

Authorities and their Staff Judge Advocate.  This Court thus has all the information 

it needs to rule on this issue.  Moreover, this Court has previously denied requests 

for additional fact-finding after a lower court used its Article 66, UCMJ, fact-finding 

powers to gather affidavits.54  This Court should do the same here.  Further 

information is unnecessary. 

                                           
49 United States v. Riesbeck, 77 M.J. 154, 160 (C.A.A.F. 2018). 
50 Id. 
51 Id. 
52 Id. at 168-76. 
53 Id. at 167. 
54 United States v. Ginn, 47 M.J. 236, 241 (C.A.A.F. 1997). 
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I. The presumption of regularity does not apply.  However, even if it does 
apply, it does not elevate the burden of proof and has been rebutted. 

1. The presumption of regularity does not apply because Article 25, 
UCMJ, is a race-neutral statute. 

The Government argues that the presumption of regularity requires finding 

that there was no equal protection violation.55  But this argument fails for two 

reasons.  First, as previously discussed, Article 25, UCMJ, is a race-neutral statute.  

A Convening Authority can discharge their duties in accordance with Article 25 

while inserting racial discrimination into their subjective selection process.  Thus, 

the presumption of regularity has no bearing on this equal protection analysis. 

Second, while the Government argues that United States v. Bess and United 

States v. Armstrong demonstrate that the presumption of regularity applies, these 

cases do not support their assertion.56  This Court in Bess discussed the presumption 

of regularity in the Castaneda context, but Bess did not explain how Article 25—a 

race-neutral statute—imposes a duty on Convening Authorities to avoid racial 

considerations when selecting members.57  In Armstrong, the Supreme Court did not 

discuss the Avery, Alexander, or Castaneda frameworks, and it explicitly provided 

that the presumption of regularity does not apply to Batson challenges.58  The 

                                           
55 Answer at 20, 41. 
56 Answer at 20, 41 (citing United States v. Armstrong, 517 U.S. 456, 464 (1996); 
United States v. Bess, 80 M.J. 1, 10 (C.A.A.F. 2020)). 
57 Bess, 80 M.J. at 10. 
58 Id. at 467-68. 



15 

Supreme Court in Avery, Alexander, Batson, and Castaneda did not consider the 

presumption of regularity, and neither should this Court.59  

2. Even if the presumption of regularity applies, it does not elevate the 
burden of proof to establish a prima facie showing of discrimination.   

The Government argues that Bess and Armstrong demonstrate that the 

presumption of regularity raises LTJG Jeter’s burden of proof to establish a prima 

facie case from a preponderance of the evidence standard to the “clear evidence” 

standard.60  But neither case supports the Government’s position.  Bess does not 

discuss requisite burdens of proof and does not demonstrate that LTJG Jeter’s burden 

should be raised.61  And the Government misapplies Armstrong. 

In Armstrong, the Supreme Court examined a selective prosecution equal 

protection claim.62  The Court held that “clear evidence” needed to be shown in order 

to overcome the presumption of regularity that prosecutors properly discharged their 

duties.63 But this burden of proof applied to overcoming the presumption of 

regularity—not to establishing a prima facie case of discrimination itself. 64  Indeed, 

                                           
59 See Batson, 476 U.S. at 79, Castaneda v. Partida, 480 U.S. 482 (1976); Alexander, 
405 U.S. at 625; Avery, 345 U.S. at 562; see generally Parke v. Raley, 506 U.S. 20, 
25 (1992) (applying the presumption of regularity to state governments and thereby 
demonstrating that the Supreme Court could have applied this presumption in Avery 
or Alexander). 
60 Answer at 20, 41 (citing Armstrong, 517 U.S. at 464; Bess, 80 M.J. at 10). 
61 Bess, 80 M.J. at 10. 
62 Armstrong, 517 U.S. at 464. 
63 Id. 
64 Id. at 464-65. 
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the Armstrong Court explained that, after rebutting the presumption of regularity 

with clear evidence to the contrary, a claimant must then establish the requisite 

showing in order to make a prima facie case of selective prosecution in violation of 

equal protection.65   

Thus, the Government misapplies Armstrong by attempting to graft the burden 

of proof to overcome the presumption of regularity onto the requirements for a prima 

facie claim itself.  If this Court were to adopt the Government’s interpretation of 

Armstrong, and expect military accused to show “clear evidence” of discrimination 

in order to establish a prima facie case, then this Court would effectively nullify the 

ability to establish prima facie cases of discrimination altogether.  If such prima 

facie showings required “clear evidence,” then they would not be prima facie at all 

and there would be no point in shifting the burden to the Government.  Requiring 

military accused to have to prove “clear evidence” of discrimination would place the 

“insurmountable burden” on the Defense that the Supreme Court prohibited.66 

                                           
65 Id. at 465 (providing that, after overcoming the presumption of regularity, a 
claimant raising a selective prosecution equal protection claim must show that the 
prosecutorial policy had a discriminatory effect, that it was motivated by a 
discriminatory purpose, and that similarly situated individuals of a different race 
were not prosecuted). 
66 Flowers, 139 S. Ct. at 2241; see Alexander, 405 U.S. at 631-32; Whitus, 385 U.S. 
at 551; Avery, 345 U.S. at 562. 
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3. Even if the presumption of regularity applies, it has been rebutted.  A 
non-race-neutral selection procedure was employed, but the resulting 
panel was devoid of diversity.   

Citing Riesbeck, the Government argues that the presumption of regularity 

requires presuming that racial identifiers were in place for a valid purpose.67  The 

Government writes that in the military “[r]ace and gender identifiers are neutral; they 

are capable of being used for proper as well as improper reasons” and “a convening 

authority may ‘seek[] in good faith to make the panel more representative of the 

accused’s race or gender.’”68 

The Government makes a critical point.  If the Convening Authority used 

racial identifiers in soliciting members to properly ensure that the panel would be 

more representative, then there would be no issue.  But that is not the case.  The 

Convening Authority used racial identifiers, yet the resulting panel was not 

diverse—it was all-white.  As the Government highlights: racial identifiers can be 

used for proper or improper purposes.69  Here, the racial identifiers were not used 

for a proper purpose because the resulting panel was entirely composed of white 

men.  If the racial identifiers were not used for a proper purpose, then what does that 

leave?  And if the Convening Authority (who admitted that he likely knew LTJG 

                                           
67 Answer at 45 (citing Riesbeck, 77 M.J. at 163). 
68 Answer at 45 (quoting Riesbeck, 77 M.J. at 163); see also United States v. Loving, 
41 M.J. 213, 285 (C.A.A.F. 1994). 
69 See also Loving, 41 M.J. at 285 (providing that racial identifiers “are capable of 
being used for proper as well as improper reasons”). 
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Jeter’s race) acted with regularity, then why did he solicit potential members’ races 

only to ultimately select an all-white panel? 

These facts show that the presumption of regularity has been rebutted.  The 

Convening Authority solicited the members’ race yet, rather than use that 

information to create a diverse veneer, the resulting monochromatic panel was 

guaranteed to ensure that LTJG Jeter’s racial group was underrepresented.  Under 

Avery and Alexander, this was enough.  A prima facie case of racial discrimination 

was established.  
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Synopsis 
Background: Accused was convicted by general 
court-martial, Colleen Glaser-Allen and Douglas P. 
Barber Jr., JJ., of attempting to commit indecent acts and 
committing indecent acts. The United States 
Navy–Marine Corps Court of Criminal Appeals, 2014 
WL 5449625, affirmed. Review was granted. The Court 
of Appeals for the Armed Forces, 75 M.J. 70, reversed. 
Following new general court-martial, Heather Partridge, 
J., accused was convicted of indecent conduct and 
sentenced to reduced grade of E-3, confinement for one 
year, and a reprimand. The United States Navy–Marine 
Corps Court of Criminal Appeals, 2018 WL 4784569, 
affirmed. Review was granted. 
  

Holdings: The United States Court of Appeals for the 
Armed Forces, Ryan, J., held that: 
  
[1] convening authority’s failure to include African 
American members on general court-martial panel did not 
violate accused’s Fifth Amendment equal protection 
rights; 
  
[2] convening authority’s selection of allegedly all-white 
members for accused’s general court-martial panel did not 
constitute unlawful command influence; 
  
[3] military judge was within her discretion in denying 
accused’s discovery request seeking statistical racial 
breakdown of convening authority’s command; and 
  
[4] accused was not entitled to DuBay hearing to seek 
evidence of racial makeup of potential members for his 
general court-martial panel. 

  

Affirmed. 
  
Maggs, J., filed opinion concurring in part and concurring 
in the judgment. 
  
Ohlson, J., filed dissenting opinion, in which Sparks, J., 
joined. 
  
Sparks, J., filed dissenting opinion, in which Ohlson, J., 
joined. 
  
 
 

West Headnotes (23) 
 
 
[1] 
 

Military Justice Questions of fact 
 

 When the findings of a Court of Criminal 
Appeals are neither clearly erroneous nor 
unsupported by the record, the Court of Appeals 
for the Armed Forces defers to those factual 
findings. 

 
 

 
 
[2] 
 

Military Justice Preservation of Grounds of 
Review;  Waiver;  Plain Error 
Military Justice Scope of review in general 
 

 Accused adequately preserved his claim on 
appeal that systematic exclusion of racial group 
from his general court-martial panel violated his 
Fifth Amendment equal protection rights, and, 
thus, his claim was subject to de novo review, 
rather than plain error review, where, at trial, he 
cited Batson and referred to possible pattern of 
discrimination in recent cases. U.S. Const. 
Amend. 5. 

 
 

 
 
[3] 
 

Military Justice Scope of review in general 
 

 The Court of Appeals for the Armed Forces 
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reviews de novo the selection of court-martial 
members. 

 
 

 
 
[4] 
 

Constitutional Law War and national 
security 
Military Justice Classification and 
composition in general 
 

 Convening authority’s failure to include African 
American members on general court-martial 
panel did not violate accused’s Fifth 
Amendment equal protection rights; members’ 
questionnaires did not have race information, 
accused had no right to have members of his 
own race included on his court-martial panel, 
under Fifth Amendment and military code’s 
member selection criteria and prohibition on 
unlawfully influencing a court-martial, and there 
was no evidence that convening authority knew 
or had reason to know race of members detailed 
to court-martial or excluded persons of any 
racial group. U.S. Const. Amend. 5; UCMJ, 
Arts. 25, 37, 10 U.S.C.A. §§ 825, 837. 

2 Cases that cite this headnote 
 

 
 
[5] 
 

Constitutional Law Juries 
Military Justice Equal protection 
 

 What the Fifth Amendment’s Equal Protection 
Clause provides is not a promise to include, but 
rather protection against intentional racial 
discrimination through exclusion in the jury 
selection process. U.S. Const. Amend. 5. 

 
 

 
 
[6] 
 

Military Justice Classification and 
composition in general 
 

 Neither in civilian courts nor in a court-martial 
does the Fifth Amendment guarantee an accused 
jurors or members who are of the same race. 

U.S. Const. Amend. 5. 

1 Cases that cite this headnote 
 

 
 
[7] 
 

Military Justice Classification and 
composition in general 
 

 An accused has an absolute right to a fair and 
impartial panel, guaranteed by the Fifth 
Amendment’s Equal Protection Clause and 
effectuated by the military code’s member 
selection criteria and prohibition on unlawfully 
influencing a court-martial. U.S. Const. Amend. 
5; UCMJ, Arts. 25, 37, 10 U.S.C.A. §§ 825, 837. 

 
 

 
 
[8] 
 

Military Justice Classification and 
composition in general 
 

 The military code’s member selection criteria 
and prohibition on unlawfully influencing a 
court-martial do not require affirmative 
inclusion of a particular racial group in a 
court-martial panel. 

 
 

 
 
[9] 
 

Constitutional Law War and national 
security 
Military Justice Classification and 
composition in general 
 

 If a convening authority, in selecting the 
members to detail to a court-martial, 
intentionally excluded potential members on the 
basis of race, the convening authority’s actions 
would be unconstitutional under the Fifth 
Amendment’s Equal Protection Clause. U.S. 
Const. Amend. 5. 

2 Cases that cite this headnote 
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[10] 
 

Constitutional Law War and national 
security 
Military Justice Classification and 
composition in general 
 

 Alleged absence of African American members 
on general court-martial panel did not establish 
prima facie case of exclusion based on race, as 
would violate accused’s Fifth Amendment equal 
protection rights, even though convening 
authority allegedly detailed all-white panels in 
four cases within one-year period, where one 
year was not significant period of time, and, 
without pattern of discrimination by excluding 
minority members in prior panels, or any 
indication of impropriety by convening 
authority, convening authority’s actions were 
entitled to presumption of regularity. U.S. 
Const. Amend. 5. 

2 Cases that cite this headnote 
 

 
 
[11] 
 

Military Justice Scope of review in general 
 

 The Court of Appeals for the Armed Forces 
reviews de novo claims of unlawful command 
influence in a court-martial. UCMJ, Art. 37(a), 
10 U.S.C.A. § 837(a). 

 
 

 
 
[12] 
 

Military Justice Command influence 
 

 Court stacking is a form of unlawful command 
influence in a court-martial. UCMJ, Art. 37(a), 
10 U.S.C.A. § 837(a). 

 
 

 
 
[13] 
 

Military Justice Command influence 
 

 To establish unlawful command influence in a 
court-martial, the accused must show beyond 
mere speculation: (1) facts, that if true, 

constitute unlawful command influence; (2) the 
prior proceedings were unfair; (3) the unlawful 
command influence caused the unfairness. 
UCMJ, Art. 37(a), 10 U.S.C.A. § 837(a). 

 
 

 
 
[14] 
 

Military Justice Command influence 
 

 Convening authority’s selection of allegedly 
all-white members for accused’s general 
court-martial panel did not constitute unlawful 
command influence, where convening authority 
neither knew nor had reason to know races of 
nine of ten members whom he detailed to panel; 
mere absence of African Americans on 
accused’s panel did not itself raise reasonable 
doubt as to procedure used to select his panel, 
and, given that convening authority only knew 
one member’s race and was amenable to 
including diverse members when asked to do so, 
objective, disinterested observer, fully informed 
of all facts and circumstances, would not harbor 
significant doubt about fairness of proceeding. 
UCMJ, Art. 37(a), 10 U.S.C.A. § 837(a). 

 
 

 
 
[15] 
 

Military Justice Command influence 
 

 Apparent unlawful command influence in a 
court-martial can be shown through evidence 
that an objective, disinterested observer, fully 
informed of all the facts and circumstances, 
would harbor a significant doubt about the 
fairness of the proceeding. UCMJ, Art. 37(a), 10 
U.S.C.A. § 837(a). 

 
 

 
 
[16] 
 

Military Justice Discretion of military judge 
 

 The Court of Appeals for the Armed Forces 
reviews a military judge’s ruling on a request for 
production of evidence for an abuse of 
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discretion. 

5 Cases that cite this headnote 
 

 
 
[17] 
 

Military Justice Discretion of military judge 
Military Justice Questions of fact 
 

 A military judge abuses her discretion in ruling 
on a request for production of evidence when 
her findings of fact are clearly erroneous or her 
ruling is influenced by an erroneous view of the 
law. 

2 Cases that cite this headnote 
 

 
 
[18] 
 

Military Justice Discretion of military judge 
 

 A military judge abuses her discretion in ruling 
on a request for production of evidence when a 
decision is outside the range of choices 
reasonably arising from the applicable facts and 
the law. 

 
 

 
 
[19] 
 

Military Justice Discovery 
 

 Military judge was within her discretion in 
denying accused’s discovery request at general 
court-martial on two specifications of indecent 
conduct, seeking statistical racial breakdown of 
convening authority’s command, where 
information sought was irrelevant because it had 
little to do with available pool of members, and 
it would have done nothing to add to legal force 
of accused’s observation at trial that he was 
African American and it appeared members of 
his court-martial panel were not. R.C.M. 
703(f)(1).; Article 120, Uniform Code of 
Military Justice (UCMJ), 10 U.S.C. § 920 
(2012). 

 
 

 
 
[20] 
 

Military Justice Remand;  rehearing 
 

 Accused was not entitled to DuBay hearing to 
seek evidence of racial makeup of potential 
members for his general court-martial panel, in 
connection with his claims that convening 
authority’s failure to include African American 
members on panel violated his Fifth 
Amendment equal protection rights and 
constituted unlawful command influence, where 
there was not scintilla of evidence on appeal that 
convening authority even knew race of more 
than one person detailed to panel or had any bad 
intent in exercising his duty under military 
code’s member selection criteria, and military 
judge did not deny accused opportunity to 
develop his equal protection and unlawful 
command influence claims. U.S. Const. Amend. 
5; UCMJ, Arts. 25, 37(a), 10 U.S.C.A. §§ 
825.37(a), 837(a). 

1 Cases that cite this headnote 
 

 
 
[21] 
 

Military Justice Trial 
 

 A creature of judicial fiat rather than statute, a 
DuBay hearing permits an accused to gather 
additional evidence and resolve conflicting 
evidence when: (1) an issue was discovered after 
trial, or (2) a request made at trial was 
improperly denied. 

 
 

 
 
[22] 
 

Military Justice Remand;  rehearing 
 

 The goal in a DuBay hearing is to develop a 
record so that the appellate court can resolve the 
issues presented, but a DuBay hearing is neither 
necessary nor warranted when there was no 
effort made at trial to develop a record on any 
relevant facts, and the claims on appeal rest on 
pure speculation. 

1 Cases that cite this headnote 
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[23] 
 

Military Justice Trial 
 

 The threshold triggering further inquiry in a 
DuBay hearing should be low, but it must be 
more than a bare allegation or mere speculation. 

 
 

 
 

*3 Military Judge: Heather Partridge 
For Appellant: Lieutenant Clifton E. Morgan III, JAGC, 
USN (argued); Lieutenant Commander William L. 
Geraty, JAGC, USN, and Lieutenant Commander Jacob 
E. Meusch, JAGC, USN (on brief). 

For Appellee: Lieutenant Kurt W. Siegal, JAGC, USN 
(argued); Colonel Mark K. Jamison, USMC, Captain 
Brian L. Farrell, USMC, and Brian K. Keller, Esq. (on 
brief); Lieutenant Joshua C. Fiveson, JAGC, USN. 

Amicus Curiae for Appellant: Daniel S. Harawa, Esq., 
Sherrilyn A. Ifill, Esq., Kerrel Murray, Esq., Janai S. 
Nelson, Esq., and Samuel Spital, Esq., for the NAACP 
Legal Defense and Educational Fund, Inc. (on brief). 

Judge RYAN delivered the opinion of the Court, in which 
Chief Judge STUCKY joined, and Judge MAGGS joined, 
except as to Part II.B.1. Judge MAGGS filed a separate 
opinion, concurring in part and concurring in the 
judgment. Judge OHLSON filed a dissenting opinion, in 
which Judge SPARKS joined. Judge SPARKS filed a 
dissenting opinion, in which Judge OHLSON joined. 

Judge RYAN delivered the opinion of the Court. 

 
*4 Appellant’s original conviction was set aside for legal 
error, and a rehearing was authorized. United States v. 
Bess, 75 M.J. 70, 77 (C.A.A.F. 2016). The convening 
authority then referred charges to a new general 
court-martial. A panel of three officer and two enlisted 
members, convicted Appellant, an X-ray technician, 
contrary to his pleas, of two specifications of indecent 
conduct in violation of Article 120, Uniform Code of 
Military Justice (UCMJ), 10 U.S.C. § 920 (2012),1 for his 
wrongful requirement that two women undress during 
their respective X-ray examinations. The court-martial 
sentenced Appellant to be reduced to the grade of E-3, to 
be confined for one year, and to be reprimanded. The 

convening authority approved the adjudged sentence, and 
the United States Navy-Marine Corps Court of Criminal 
Appeals (NMCCA) affirmed the findings and sentence. 
United States v. Bess, No. NMCCA 201300311, 2018 
CCA LEXIS 476 *33, 2018 WL 4784569, *12 (N-M. Ct. 
Crim. App. Oct. 4, 2018). 
  
On appeal, Appellant alleges racial discrimination and 
unlawful influence in the convening authority’s selection 
of members. We granted review to consider three issues: 

I. Whether the convening authority’s selection of 
members violated the equal protection requirements of 
the Fifth Amendment. 
II. Whether the convening authority’s selection of 
members constituted unlawful command influence. 
III. Whether the lower court erred in affirming the 
military judge’s denial of Appellant’s motion to 
produce evidence of the racial makeup of potential 
members. 

We answer all three questions in the negative. While 
racial discrimination is clearly unconstitutional, absent 
intentional racial discrimination or an improper motive or 
criteria in the selection of members, the mere fact a 
court-martial panel fails to include minority 
representation violates neither the Fifth Amendment nor 
Article 37, UCMJ, 10 U.S.C. § 837 (2012)’s prohibition 
against unlawful command influence. Additionally, 
Appellant’s oral discovery request sought irrelevant 
information, thus the military judge did not abuse her 
discretion by denying it. 
  
 

 

I. Background 
In November 2016, immediately prior to individual voir 
dire, while the members were not present, Appellant’s 
individual military counsel stated to the military judge: 
“The defense has noticed that the panel is all white. ... 
[O]ur client is African-American, and there’s no 
African-American representation on the panel.” Upon 
further discussion, counsel refined his observation, 
stating: “I may have misspoke and said that [the 
members] were all Caucasian, and that might not be true. 
I am fairly confident that there is no African-American on 
the panel ....” The military judge responded: 

I can’t speak to the racial makeup of our panel. I agree 
with you that I don’t see anyone who I think is 
obviously of the same race as your client, but then 
again, I would not have known, frankly, that he is of 
the race he is, absent reviewing materials of the 
previous case and how his identification was made. 

  
Trial defense counsel did not inquire about the members’ 
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races during individual voir dire. Following individual 
voir dire, the military judge excused five members at 
defense counsel’s request—three of which requests the 
Government joined—leaving five members on the panel. 
  
In response to trial counsel’s request that he explain the 
basis for his objection to the composition of the panel, 
individual military counsel explained: “[I]t’s ... basically a 
combination of an Article 25 challenge and, I guess, it’s 
almost like a preventative Batson challenge. If you don’t 
put any African-Americans on the panel from the get-go, 
then you can’t get a Batson challenge because nobody is 
getting eliminated based on their race.” The military 
judge rejected this challenge because of the “absen[ce] 
[of] any evidence of *5 anything inappropriate being done 
by the convening authority in assembling the panel.” 
  
Individual military counsel then made an oral discovery 
request for a “statistical breakdown of the population as 
far as race with respect to the convening authority’s 
command.” The military judge denied the request on the 
grounds the members’ questionnaires noted their races 
and had been available for a week, the request was 
untimely, acquiring the data would be impracticable, and 
the resultant statistics were not relevant absent evidence 
of impropriety or a pattern of discrimination in other 
panels, which she had not seen. 
  
Responding to the first reason given by the military judge, 
individual military counsel countered: “If you look at the 
questionnaires, only some of them have racial information 
listed upon the questionnaire.” The military judge noted 
this response but did not change her ruling. In addition, 
apparently responding to the military judge’s statement 
that she had not seen any pattern of discrimination, 
individual military counsel said: 

Can I just make a quick record with the last members 
panel that [the trial counsel], myself, and you were on? 
We had a different African-American client, and also it 
was an all-white panel. So, this is the second time in a 
row that we’ve been on a case where the same issue has 
occurred. 

The military judge replied that she did not believe that 
two examples evidenced a pattern.2 Appellant never 
moved to stay the proceedings under Rule for 
Courts-Martial (R.C.M.) 912(b) “on the ground that 
members were improperly selected.” 
  
[1]The record demonstrates that the convening authority 
had reason to know that Appellant was African American, 
as that information was included in a report that 
summarized testimony from the complaining witnesses. 
The record, however, contains no evidence that the 
convening authority either actually knew or had reason to 

know the races of the members when he detailed them to 
Appellant’s court-martial.3 As discussed infra Part II.C., 
none of the members selected were from his command, 
and all members confirmed during voir dire they neither 
personally knew nor worked with the convening 
authority. Moreover, only one member’s questionnaire 
asked for the member’s race. That member checked a box 
for “Caucasian.” The other members were not asked, and 
did not provide, any information about their races. 
Though he received the trial questionnaires a week before 
trial, trial defense counsel neither objected to the 
questionnaires nor requested supplemental *6 
questionnaires.4 
  
After the trial, Appellant’s counsel submitted a request for 
clemency to the convening authority, asserting that 
“[b]ased on Batson principles, the military judge should 
have required the Convening Authority to articulate the 
non-race based reason for excluding all 
African-Americans, but [the military judge] did not. This 
was prejudicial error.”5 The convening authority denied 
relief, approving the findings and sentence. The NMCCA 
affirmed. 2018 CCA LEXIS 476 at *33, 2018 WL 
4784569, at *12. 
  
The NMCCA found the military judge erred in declaring 
that the defense objection was untimely and that she was 
mistaken about the content of the questionnaires, but 
concluded she did not abuse her discretion. The NMCCA 
found that the requested data was “irrelevant” because 
trial defense counsel had asked for the racial makeup of 
the convening authority’s “command” instead of the 
convening authority’s “pool of available members,” and 
no members were selected from the convening authority’s 
command. 2018 CCA LEXIS 476 at *22, 2018 WL 
4784569, at *8. The NMCCA also rejected the claim of 
unlawful command influence, citing a lack of evidence 
concerning the convening authority’s knowledge of the 
races of members detailed to the court-martial. 2018 CCA 
LEXIS 476, at *25–27, 2018 WL 4784569, at *9–10. 
Additionally, the NMCCA found no precedent to extend 
Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 
L.Ed.2d 69 (1986), to the convening authority’s selection 
of members and held the mere absence of African 
Americans on the panel did not demonstrate systematic 
exclusion. 2018 CCA LEXIS 476, at *23–24, 2018 WL 
4784569, at *9. 
  
 

 

II. Discussion 
The issues in this case are relatively straightforward. 
Appellant’s complaint at trial rested on his supposition 
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that the court-martial didn’t include members of his race; 
his complaints on appeal allege violations of the Due 
Process Clause of the Fifth Amendment and Article 37, 
UCMJ, because he objected to the panel composition and 
no action was taken. Moreover, Appellant appears to 
believe that the fact a court-martial panel doesn’t include 
members of an accused’s race remedies deficient requests 
for irrelevant discovery at trial, or otherwise entitles an *7 
accused on appeal to further factfinding at a DuBay6 
hearing. His arguments—both at trial and now—have no 
support in the law for the reasons set forth below. 
  
 

 

A. The Fifth Amendment 
[2] [3]Appellant argues that the convening authority’s 
selection of members violated the Fifth Amendment’s 
implicit guarantee of equal protection of the laws. We 
review this question of law de novo. See United States v. 
Riesbeck, 77 M.J. 154, 162 (C.A.A.F. 2018).7 
  
[4]The sole basis for Appellant asserting a constitutional 
violation at trial was his claim that there were no African 
American members included on his court-martial panel 
and one other. There are several logical flaws with this. 
First, because the questionnaires did not have this 
information, and because Appellant declined to inquire 
into the races during voir dire, we don’t know with 
certainty what race any member save one identifies as. 
Second, there is no constitutional or statutory right to 
have members of your own race (or any other) included 
on either a court-martial panel or a civilian jury. See 
Powers v. Ohio, 499 U.S. 400, 404, 111 S.Ct. 1364, 113 
L.Ed.2d 411 (1991). And third, there is precisely zero 
evidence that this convening authority knew or had reason 
to know the race of the persons he detailed to the 
court-martial or engaged in any impropriety. 
  
[5]What the Fifth Amendment provides is not a promise to 
include, but rather protection against intentional racial 
discrimination through exclusion. Cf. Flowers v. 
Mississippi, ––– U.S. ––––, 139 S. Ct. 2228, 2242, 204 
L.Ed.2d 638 (2019) (“Equal justice under law requires a 
criminal trial free of racial discrimination in the jury 
selection process.”); Batson, 476 U.S. at 93, 106 S.Ct. 
1712 (“As in any equal protection case, the burden is, of 
course, on the defendant who alleges discriminatory 
selection of the venire to prove the existence of 
purposeful discrimination.” (internal quotation marks 
omitted) (citation omitted)); United States v. 
Santiago-Davila, 26 M.J. 380, 390 (C.M.A. 1988) (Fifth 
Amendment equal protection includes the “right to be 
tried by a jury from which no ‘cognizable racial group’ 

has been excluded.” (quoting Batson, 476 U.S. at 96, 106 
S.Ct. 1712)). 
  
[6]Neither in civilian courts nor in a court-martial does the 
Fifth Amendment guarantee an accused jurors or 
members who are of the same race. See, e.g., Powers, 499 
U.S. at 404, 111 S.Ct. 1364; Batson, 476 U.S. at 85, 106 
S.Ct. 1712; Taylor v. Louisiana, 419 U.S. 522, 538, 95 
S.Ct. 692, 42 L.Ed.2d 690 (1975); Virginia v. Rives, 100 
U.S. 313, 323, 25 L.Ed. 667 (1879); United States v. 
Adkinson, 916 F.3d 605, 609 (7th Cir. 2019); Sanchez v. 
Roden, 753 F.3d 279, 290 (1st Cir. 2014); United States v. 
Mitchell, 502 F.3d 931, 952 (9th Cir. 2007); Lowery v. 
Cummings, 255 F. App’x 409, 420 (11th Cir. 2007); 
United States v. Brooks, 161 F.3d 1240, 1246 (10th Cir. 
1998); United States v. Steen, 55 F.3d 1022, 1030 (5th 
Cir. 1995). 
  
[7] [8]An accused has an absolute right to a fair and 
impartial panel, guaranteed by the Constitution and 
effectuated by Article 25, UCMJ’s member selection 
criteria and Article 37, UCMJ’s prohibition on unlawfully 
influencing a court-martial. See also Riesbeck, 77 M.J. at 
163. Neither of those articles requires affirmative 
inclusion. Rather, Article 25(d)(2), UCMJ, provides in 
relevant part: “When convening a court-martial, the 
convening authority shall detail as members thereof such 
members of the armed forces as, in his opinion, are best 
qualified for the duty by reason of age, education, 
training, experience, length of service, and judicial 
temperament.” Race is not one of the criteria.8 And by its 
terms, Article 37(a), UCMJ, *8 expressly prohibits the 
convening authority from selecting members in an 
attempt to influence the outcome of the court-martial, on 
the basis of race or otherwise. See infra Part II.C. 
  
[9]Of course, if a convening authority, in selecting the 
members to detail to a court-martial, intentionally 
excluded potential members on the basis of race, the 
convening authority’s actions would be unconstitutional. 
But that is entirely different than a mere failure to include, 
which is what Appellant complained of at trial, and which 
many courts, see supra, including our Court in United 
States v. Loving, found insufficient to support a Fifth 
Amendment claim. 41 M.J. 213, 285 (C.A.A.F. 1994) (“A 
prima facie case of systematic exclusion is not established 
by the absence of minorities on a single panel.”). 
  
 

 

B. Request to Extend Batson and Apply Castaneda 
Nevertheless, on appeal Appellant now urges us to apply 
the frameworks of either Batson or Castaneda to find that 
the absence of African Americans on his panel constitutes 
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an equal protection violation. We decline this invitation. 
  
 

 

1. 
Batson held that, under the Equal Protection Clause, 
peremptory strikes of an African American from the jury 
venire may establish a prima facie case of purposeful 
discrimination, and once that prima facie case is 
established, the burden shifts to the government to 
provide a race-neutral explanation for the strike. 476 U.S. 
at 96–97, 106 S.Ct. 1712. 

Just as the Equal Protection Clause forbids the States to 
exclude black persons from the venire on the 
assumption that blacks as a group are unqualified to 
serve as jurors, so it forbids the States to strike black 
veniremen on the assumption that they will be biased in 
a particular case simply because the defendant is black. 
The core guarantee of equal protection, ensuring 
citizens that their State will not discriminate on account 
of race, would be meaningless were we to approve the 
exclusion of jurors on the basis of such assumptions, 
which arise solely from the jurors’ race. 

Id. at 97–98. The Court’s holding further took into 
account the fact that peremptory strikes may “permit 
those to discriminate who are of a mind to discriminate,” 
id. at 96, 106 S.Ct. 1712 (internal quotation marks 
omitted) (citation omitted), and previous cases imposed 
too high a bar by requiring proof of repeated racial strikes 
outside of the defendant’s particular case, id. at 92–93, 
106 S.Ct. 1712. Recognizing the truism that “the 
Constitution prohibits all forms of purposeful racial 
discrimination in selection of jurors,” id. at 88, 106 S.Ct. 
1712, the Court distilled from its broad discussion of 
equal protection principles the narrow conclusion that “a 
defendant may establish a prima facie case of purposeful 
discrimination in selection of the petit jury solely on 
evidence concerning the prosecutor’s exercise of 
peremptory challenges at the defendant’s trial.” Id. at 96, 
106 S.Ct. 1712. 
  
Batson procedures do apply in the military justice system 
when a party makes a peremptory challenge, 
Santiago-Davila, 26 M.J. at 389–90, but the narrow terms 
of Batson’s holding neither compel nor impel us to extend 
it to a convening authority’s selection of members, the 
manner of which Article 25, UCMJ, limits and directs, 
even if his supposition about the race of his panel’s 
members was an established fact. Nor does Appellant cite 
any precedent that would require extending *9 Batson’s 
holding outside the context of peremptory challenges. 
Indeed, the only extensions of Batson have been within 
the peremptory strike context itself. See Flowers, 139 S. 

Ct. at 2243 (recognizing application to gender 
discrimination, criminal defendant’s peremptory strikes, 
and civil cases).9 
  
 

 

2. 
Castaneda is not so limited in scope. Nevertheless, even 
if Castaneda’s framework for addressing systematic 
discrimination in the selection of grand jurors could be 
extended to a convening authority’s selection of 
court-martial members, it would not change the outcome 
in this case. There, in evaluating a prisoner’s claim 
alleging systematic discrimination against Mexican 
Americans in the selection of members of the grand jury 
that indicted him, 430 U.S. at 485–86, 97 S.Ct. 1272, the 
Supreme Court held that there is a three-step process for 
making a prima facie showing that a procedure employed 
for selecting grand jurors violates the Equal Protection 
Clause. Id. at 494, 97 S.Ct. 1272. The Supreme Court 
explained: 

The first step is to establish that the group is one that is 
a recognizable, distinct class, singled out for different 
treatment under the laws, as written or as applied. 
Hernandez v. Texas, 347 U.S. [475, 478–479, 74 S.Ct. 
667, 98 L.Ed. 866 (1954)]. Next, the degree of 
underrepresentation must be proved, by comparing the 
proportion of the group in the total population to the 
proportion called to serve as grand jurors, over a 
significant period of time. Id. at 480 [74 S.Ct. 667].... 
Finally, ... a selection procedure that is susceptible of 
abuse or is not racially neutral supports the 
presumption of discrimination raised by the statistical 
showing. Washington v. Davis, 426 U.S. [229, 241, 96 
S.Ct. 2040, 48 L.Ed.2d 597 (1976)]; Alexander v. 
Louisiana, 405 U.S. [625, 630, 92 S.Ct. 1221, 31 
L.Ed.2d 536 (1972)]. 

Id.10 
  
We have not determined whether and how Castaneda 
applies in the military justice system where specific 
criteria for selecting members exist, see Article 25, 
UCMJ, none of which are race, and where deployments 
and other factors would likely skew a straight percentage 
comparison. Yet, in Loving, we ruled that the absence of 
minorities on a single court-martial panel does not make 
out a prima facie case of systematic exclusion. 41 M.J. at 
285. To support this rule, we noted that a prima facie case 
of underrepresentation was established in Castaneda “by 
comparing [the] population ‘to the proportion called to 
serve ... over a significant period of time.’ ” Id. (internal 
quotation marks omitted) (quoting Castaneda, 430 U.S. at 
494, 97 S.Ct. 1272). In particular, that prisoner presented 
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statistics, which the government did not contest, showing 
that 79.1% of his county’s population was Mexican 
American, but that over an eleven-year period, only 39% 
of grand jurors in the county were (or appeared to be) 
Mexican American. Castaneda, 430 U.S. at 486–87, 97 
S.Ct. 1272. 
  
[10]Were Castaneda to apply—however imperfectly given 
the unique characteristics of the military justice 
system—we need decide nothing more than that 
Appellant fails to meet the second prong of Castaneda. 
Appellant and the amicus NAACP have proffered 
allegations that within a one-year period, the convening 
authority detailed all-white panels in four cases. Even if 
mere allegations constitute competent evidence (and we 
do not believe they do), one year is not a “significant 
period of time” and would not establish a prima facie case 
under the Castaneda framework. See, e.g., Hobby v. 
United States, 468 U.S. 339, 341, 104 S.Ct. 3093, 82 
L.Ed.2d 260 (1984) (seven years was significant period); 
Castaneda, 430 U.S. at 487, 97 S.Ct. 1272 * 10 (eleven 
years was significant period); United States v. Quinones, 
No. 93 10751, 1995 U.S. App. LEXIS 1635, at *30–31, 
1995 WL 29500, at *10–11 (9th Jan. 25, 1995) 
(unpublished) (one year of data insufficient); Ramseur v. 
Beyer, 983 F.2d 1215, 1233 (3d Cir. 1992) (two years was 
not significant period); Bryant v. Wainwright, 686 F.2d 
1373, 1377–78 (11th Cir. 1982) (minor statistical 
variations over five-year period insufficient).11 What we 
said in Loving—that the absence of minorities on a single 
panel does not make out a prima facie case of systematic 
exclusion—is likewise true if there are allegations 
concerning several panels over a short period of time. See 
Bryant, 686 F.2d at 1379 (for grand jury foreperson 
selection, “ten selections from a brief three and one-half 
year period simply is not sufficiently large to allow a 
meaningful statistical comparison”); cf. Truesdale v. 
Moore, 142 F.3d 749, 756 (4th Cir. 1998) (“[A]llegations 
of statistical disparity will not suffice to show a violation 
of the Fourteenth Amendment where no discriminatory 
purpose was afoot.”). 
  
The case law makes clear that even if no African 
American members were included in Appellant’s case, a 
fact that is unknown, even when combined with other 
anecdotal allegations raised by the trial defense counsel 
and now amici and the appellate defense counsel, it does 
not establish a prima facie case of exclusion based on 
race. Rather, we cleave to the ordinary rule that without 
contrary indication, “the presumption of regularity 
requires us to presume that [the convening authority] 
carried out the duties imposed upon him by the Code and 
the Manual.” United States v. Wise, 6 U.S.C.M.A. 472, 
478, 20 C.M.R. 188, 194 (1955); see also United States v. 

Scott, 66 M.J. 1, 4 (C.A.A.F. 2008) (applying a 
“presumption of regularity” to the convening authority’s 
actions (internal quotation marks omitted) (citation 
omitted)). We thus presume the convening authority acted 
in accordance with Articles 25 and 37, UCMJ, here. The 
military judge stated that she had “not seen any indication 
of any pattern of discrimination by excluding minority 
members” in prior panels, or any indication of 
impropriety by the convening authority. Based on our 
review of the record and the pertinent case law, we agree 
with the military judge.12 
  
 

 

C. Unlawful Influence 
[11] [12] [13]Appellant also fails to show unlawful command 
influence. We review such claims de novo. United States 
v. Salyer, 72 M.J. 415, 423 (C.A.A.F. 2013). Article 
37(a), UCMJ, provides in relevant part: “No person 
subject to this chapter may attempt to coerce or, by any 
unauthorized means, influence the action of a 
court-martial or any other military tribunal or any member 
thereof, in reaching the findings or sentence in any case.” 
Court stacking is a form of unlawful command influence. 
Riesbeck, 77 M.J. at 165. For actual unlawful command 
influence, the accused must show beyond “mere ... 
speculation”: (1) facts, that if true, constitute unlawful 
command influence; (2) the prior proceedings were 
unfair; (3) the unlawful command influence caused the 
unfairness. United States v. Biagase, 50 M.J. 143, 150 
(C.A.A.F. 1999). 
  
On one end of the spectrum are cases like Riesbeck, 
where we found unlawful court stacking because, inter 
alia, the record “paint[ed] a clear picture of court stacking 
based on gender in an atmosphere of external pressure to 
achieve specific results in sexual assault cases,” the panel 
was “seventy percent female, most of whom [were] 
victim advocates,” the enlisted pool “was only thirteen 
*11 percent female,” and the impaneling authorities 
thought it “ ‘very important’ to have a ‘large number of 
women’ ” decide the case, 77 M.J. at 164, 166. 
  
On the other end of the spectrum are cases like United 
States v. Lewis, where we found no improper motive 
when presented with a statistically high and anomalous 
number of women on the panel given the comparatively 
low number of women on panels over the preceding three 
years at the same air force base. 46 M.J. 338, 339, 341–42 
(C.A.A.F. 1997); see also id. (bare numbers in unit 
strength report showing total officers and enlisted 
members as well as how many were women “d[id] not 
adequately reflect the pool of individuals eligible and 
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available to serve as court members,” so did not evidence 
improper selection). The paucity of evidence here is even 
greater than that found to be deficient in Lewis. 
  
[14]The record shows the convening authority neither knew 
nor had reason to know the races of nine of the ten 
members whom he detailed to Appellant’s court-martial; 
it does not reveal with certainty the actual racial makeup 
of Appellant’s panel; it contains no findings of fact by the 
NMCCA with respect to allegations regarding the races of 
members in other courts-martial, and at most Appellant 
presents a potential anomaly with a few cases within a 
short period of time, with no evidence whatsoever of 
intentional discrimination. Appellant fails to carry his 
burden to show unlawful command influence by more 
than mere speculation. With due respect to the dissents, 
United States v. Bess, 80 M.J. 1, 17, 21 (C.A.A.F. 2020) 
(Ohlson, J., with whom Sparks, J., joined, dissenting); id. 
at 22 (Sparks, J., with whom Ohlson, J., joined, 
dissenting), the mere absence of African Americans on 
Appellant’s panel does not itself raise reasonable doubt as 
to the procedure used to select his panel. See supra Part 
II.A. 
  
[15]Nor does Appellant show apparent unlawful command 
influence—that “an objective, disinterested observer, 
fully informed of all the facts and circumstances, would 
harbor a significant doubt about the fairness of the 
proceeding.” United States v. Boyce, 76 M.J. 242, 249 
(C.A.A.F. 2017) (internal quotation marks omitted) 
(citation omitted). A fully informed observer would know 
the convening authority only knew one member’s race, 
that no member knew or worked with the convening 
authority, and—taking the declaration at face value—the 
convening authority was amenable to including diverse 
members when asked to do so, which Appellant failed to 
do prior to trial. Appellant presents no reasonable grounds 
for “an objective, disinterested observer, fully informed of 
all the facts and circumstances”—to include the legal fact 
that no one is entitled to members of the same race in 
either a military or civilian court—to “harbor a significant 
doubt about the fairness of the proceedings.” Id. (internal 
quotation marks omitted) (citation omitted). 
  
 

 

D. Appellant’s Discovery Request 
[16] [17] [18]The third assigned issue is whether the NMCCA 
erred in affirming the military judge’s denial of the oral 
discovery request that Appellant made at trial. We review 
a military judge’s ruling on a request for production of 
evidence for an abuse of discretion. United States v. 
Rodriguez, 60 M.J. 239, 246 (C.A.A.F. 2004). A military 

judge abuses her discretion when her findings of fact are 
clearly erroneous or her ruling is influenced by an 
erroneous view of the law. United States v. Freeman, 65 
M.J. 451, 453 (C.A.A.F. 2008). A military judge also 
abuses her discretion when a “decision ... is outside the 
range of choices reasonably arising from the applicable 
facts and the law.” United States v. Criswell, 78 M.J. 136, 
141 (C.A.A.F. 2018) (internal quotation marks omitted) 
(quoting United States v. Irizarry, 72 M.J. 100, 103 
(C.A.A.F. 2013)). 
  
[19]An accused is entitled to production of “relevant and 
necessary” evidence. R.C.M. 703(f)(1). Appellant 
requested “a statistical breakdown of the population as far 
as race with respect to the convening authority’s 
command.” The military judge denied the request on three 
grounds, and as noted supra Part I, the NMCCA 
disagreed with her in part but upheld the denial for a 
different reason, which is permissible. See *12 Murr v. 
Wisconsin, ––– U.S. ––––, 137 S. Ct. 1933, 1949, 198 
L.Ed.2d 497 (2017) (explaining that a “judgment below ... 
may be affirmed on any ground permitted by the law and 
record”); United States v. Robinson, 58 M.J. 429, 433 
(C.A.A.F. 2003) (affirming a military judge’s denial of a 
motion to suppress evidence where “the military judge 
reached the correct result, albeit for the wrong reason”). 
  
We agree with the NMCCA that the information sought 
by Appellant was irrelevant because, in fact, the 
information requested had little to do with the available 
pool of members. We further conclude that the 
information requested is not relevant because it would do 
nothing to add to the legal force of his observation at trial 
that he was African American and it appeared the 
members were not. Just as the bare population statistics in 
the unit strength report in Lewis did “not adequately 
reflect the pool of individuals eligible and available to 
serve as court members,” 46 M.J. at 341–42, so too would 
Appellant’s request here not produce relevant 
information. In Lewis: 

[w]ith respect to the officer members, [the evidence 
did] not reflect how many officers were ineligible or 
disqualified because of their involvement in law 
enforcement or the investigation of this case, and it 
[did] not reflect how many were unavailable because of 
absence from the command or operational duties. With 
respect to the enlisted members, the defense evidence 
lack[ed] the same information. In addition, it fail[ed] to 
identify how many enlisted airmen were presumptively 
unqualified because they lacked the experience and 
maturity contemplated by Article 25, UCMJ, 10 U.S.C. 
§ 825. 

Id. Appellant’s request for a racial breakdown of the 
convening authority’s command suffers the same 
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shortcomings. First, the request covered only the 
convening authority’s command, which is only a subset of 
the total eligible pool of members. Second, a racial 
breakdown alone does not reveal enough detail to discern 
who would be eligible to serve on a panel. As Lewis 
describes, far more factors bear on that determination, see 
id., and that is the legally relevant question. 
  
Appellant’s argument is that although trial defense 
counsel specifically asked for statistical information 
concerning the convening authority’s command, this was 
clearly meant to include everyone whom the convening 
authority could detail to the court-martial. Appellant 
asserts that trial defense counsel’s broad meaning is 
discernible from the military judge’s response that the 
discovery request was impracticable. 
  
We agree that the wording of any motion must be 
understood in the context in which it was made, especially 
an oral motion in the middle of a trial. See R.C.M. 905(a). 
But in this case, Appellant’s argument about what the 
context shows is unpersuasive. Looking at the entire 
exchange, the most reasonable understanding of 
Appellant’s request was that he was seeking only the 
information that he asked for. Moreover, even if he had 
received what he now says he wanted, it would still do 
nothing to change the legal landscape.13 The military 
judge did not abuse her discretion in denying Appellant’s 
oral discovery request. 
  
 

 

E. Appellant is Not Entitled to a DuBay Hearing 
[20] [21] [22]Finally, Appellant argues that, in the alternative, 
he is entitled to a DuBay hearing. A creature of judicial 
fiat rather than statute, see United States v. Ginn, 47 M.J. 
236, 243 (C.A.A.F. 1997); United States v. Ingham, 42 
M.J. 218, 224 (C.A.A.F. 1995), the DuBay hearing was 
created to permit an accused to gather additional evidence 
and resolve conflicting evidence where (1) an issue, such 
as ineffective assistance of counsel, was discovered after 
trial, see Ginn, 47 M.J. at 244, or (2) a request made at 
trial was improperly denied, see United States v. 
Riesbeck, No. 1374, slip op. at 1 (C.G. Ct. Crim. App. 
Jan. 20, 2015). The goal in either case is *13 to develop a 
record so that the appellate court can resolve the issues 
presented. United States v. Flint, 1 M.J. 428, 429 (C.M.A. 
1976). But it is decidedly not the case that a DuBay 
hearing is either necessary or warranted in an instance, 
such as this case, where there was no effort made at trial 
to develop a record on any relevant facts, and the claims 
on appeal rest on pure speculation. Cf. Ingham, 42 M.J. at 
224. 

  
[23]We have long held that where a post-trial claim is 
inadequate on its face, or facially adequate yet 
conclusively refuted by the record, such a hearing is 
unnecessary. United States v. Campbell, 57 M.J. 134, 138 
(C.A.A.F. 2002). “[T]he threshold triggering further 
inquiry should be low, but it must be more than a bare 
allegation or mere speculation.” United States v. 
Johnston, 39 M.J. 242, 244 (C.M.A. 1994). Because the 
appellant in Johnston showed “not a scintilla of evidence” 
of unlawful command influence, the Court declined to 
order a hearing. Id. at 244–45. And that’s what we face in 
this case: “not a scintilla of evidence” the convening 
authority even knew the race of more than one person 
detailed to the panel or had any malintent in exercising his 
duty under Article 25, UCMJ. Moreover, the population 
statistics Appellant now seeks would, as in Lewis, prove 
nothing. 
  
This case differs from Riesbeck. There, defense counsel at 
trial produced evidence that, inter alia, the member 
questionnaires indicated each member’s gender; the 
convening order was amended multiple times to add 
women; the final panel had seven women, five of whom 
were victim’s advocates; and defense counsel produced 
the rosters of potential members. United States v. 
Riesbeck, No. 1374, 2014 CCA LEXIS 946, at *7–11 
(C.G. Ct. Crim. App. Aug. 5, 2014) (unpublished). It 
similarly differs from cases like United States v. Sales, 
where “there [was] a reasonable probability that there 
would have been a different result if the factual conflicts 
among the affidavits were resolved in appellant’s favor” 
regarding his ineffective assistance of counsel claim. 56 
M.J. 255, 258 (C.A.A.F. 2002). These cases presented a 
dispute of material fact or otherwise raised a reasonable 
possibility of a colorable claim that could be developed 
through a DuBay hearing. The record here does neither: 
only one questionnaire indicated race; there is zero 
evidence that the convening order was amended to add or 
remove racially representative members for this particular 
case;14 the record does not reflect with certainty the actual 
racial composition of Appellant’s panel. Appellant’s 
speculative assertions do not merit a DuBay hearing. 
  
And the military judge did not erroneously deny 
Appellant’s opportunity to develop the equal protection 
and unlawful command influence claims—fully 
articulated only on appeal—which were grounded in truth 
on nothing more than suppositions about the racial 
composition of his panel. First, the military judge 
properly denied his mid-voir dire oral discovery request. 
See supra Part II.D. Second, while Appellant did include 
a broader request for panel selection information in an 
initial discovery request and the record does not show 
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what—beyond the member questionnaires—he received 
in return, this appeared not to concern Appellant at the 
time. See supra note 4. 
  
Appellant’s supplemental discovery request did not 
reiterate the request for panel selection information; 
Appellant’s subsequent motion to compel did not ask for 
the information; the military judge thus made no ruling 
with respect to the request for panel selection information 
in that June 2016 request; and Appellant did not assign 
any errors at this Court or the NMCCA regarding that 
June 2016 discovery request, see supra Part I; Bess, 2018 
CCA LEXIS 476, at *2–3, 2018 WL 4784569, at *1. Nor 
did Appellant move to stay the proceedings on the ground 
that improper selection criteria were used by the 
convening authority. See R.C.M. 912(b)(1). 
  
To the extent Appellant now seeks information that was 
available yet neither requested nor pursued at trial, 
Appellant has waived any right to further exploration in a 
DuBay hearing. See United States v. Curtis, 44 M.J. 106, 
133 (C.A.A.F. 1996) (“If the *14 defense wanted to 
explore the convening authority’s role and knowledge [in 
appointing members], they could have raised this issue at 
trial. Because it was not raised at trial, we hold that this 
issue was waived.”). 
  
 

 

III. Conclusion 
The decision of the United States Navy-Marine Corps 
Court of Criminal Appeals is affirmed. 
  
 
Judge MAGGS, concurring in part and concurring in the 
judgment. 
 
I concur in the judgment affirming the U.S. Navy-Marine 
Corps Court of Criminal Appeals, and I join all of the 
Court’s opinion except for Part II.B.1. In Part II.B.1., 
Judge Ryan, joined by Chief Judge Stucky, concludes that 
Appellant’s argument based on Batson v. Kentucky, 476 
U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986), lacks 
merit. I agree that Appellant’s argument lacks merit but, 
as I explain below, my reasoning is different. 
  
 

 

I. Analysis 

Appellant makes two arguments advancing his claim 
under the Fifth Amendment. One argument is based on 
Castaneda v. Partida, 430 U.S. 482, 97 S.Ct. 1272, 51 
L.Ed.2d 498 (1977), a decision concerning the selection 
of grand jurors. Appellant acknowledges that “Castaneda 
is not a perfect fit as precedent” given the differences 
between court-martial panel selection and grand jury 
selection. But Appellant argues that we should adapt 
Castaneda’s analysis for deciding when court-martial 
member selection violates the equal protection guarantee 
implicit in the Fifth Amendment. He asserts that, under 
Castaneda as it should be adapted to the military justice 
system, he has established a prima facie equal protection 
violation by showing (1) that he is African American, (2) 
that “African-Americans were not only excluded from 
(and underrepresented on) the panel in [his] case, but in a 
series of cases,” and (3) that “the selection process set out 
in Article 25, UCMJ, is susceptible to abuse due to the 
inherent subjectivity involved.” 
  
In addressing Appellant’s argument, the Court recognizes 
that “[w]e have not determined whether and how 
Castaneda applies in the military justice system.” The 
Court then decides that resolving these constitutional 
issues is unnecessary because the record does not 
establish one of the factual predicates of Appellant’s 
argument. The Court explains: “Were Castaneda to 
apply—however imperfectly given the unique 
characteristics of the military justice system—we need 
decide nothing more than that Appellant fails to meet the 
second prong of Castaneda.” Put simply, for reasons the 
Court demonstrates, the record does not establish that 
African Americans in fact have been excluded from 
panels for a significant period. I agree with the Court’s 
restrained approach. There is no need to decide how 
Castaneda might apply in the military justice system 
when the facts do not present the issue. See City of W. 
Covina v. Perkins, 525 U.S. 234, 244, 119 S.Ct. 678, 142 
L.Ed.2d 636 (1999) (reasoning that when the record 
“undermines the factual predicate for [an] ... argument ... 
we need not discuss it further”). 
  
Appellant’s other argument advancing his Fifth 
Amendment claim is based on Batson, a case concerning 
peremptory challenges to members of the venire. 
Appellant recognizes that the Batson precedent is also 
“not a perfect fit” in a case involving a convening 
authority’s selection of panel members, but he argues that 
the Court can use Batson as a “guidepost.” Appellant 
contends that if (1) “the defense identifies that the panel 
does not include any members from the same cognizable 
racial group as the accused” and (2) “raises the issue with 
the military judge before the members are empaneled,” 
then the equal protection principle in Batson requires the 
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convening authority either to “detail[ ] additional 
members on the basis of race for the purpose of inclusion 
or provide[ ] a race-neutral reason for declining to do so.” 
  
In my view, the Court ought to address Appellant’s 
Batson argument in the same restrained manner that it 
addresses Appellant’s Castaneda argument. Specifically, 
we need decide nothing more than that the record does not 
establish the factual predicate for Appellant’s proposed 
constitutional test. For the reasons thoroughly explained 
by the Court, the record in this case does not establish that 
the “panel [did] not include any *15 members from the 
same cognizable racial group as the accused.”1 
Accordingly, we do not need and have no reason to 
decide the important and difficult issues of whether or 
how Batson hypothetically might apply to member 
selection by the convening authority. For this reason, I do 
not join Part II.B.1. of the Court’s opinion. 
  
The conclusion that Appellant has not established the 
factual predicate necessary for his Batson argument raises 
the question whether we should order a hearing pursuant 
to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 
411 (1967), to allow Appellant to discover the race of 
each of the members at his court-martial. Our decision in 
United States v. Curtis, 44 M.J. 106 (C.A.A.F. 1996), on 
reconsideration, 46 M.J. 129 (C.A.A.F. 1997), answers 
this question. In Curtis, the appellant requested a DuBay 
hearing to determine whether the convening authority 
knew that he could have appointed a panel of all enlisted 
members under Article 25, UCMJ, 10 U.S.C. § 825. 44 
M.J. at 132. We rejected the request for the DuBay 
hearing, explaining: “If the defense wanted to explore the 
convening authority’s role and knowledge, they could 
have raised this issue at trial. Because it was not raised at 
trial, we hold that this issue was waived.” Id. at 133. 
  
The same conclusion follows here. The inadequate record 
regarding the members’ races in this case was not 
inevitable. Appellant could have insisted, through a 
motion to compel, that all of the questionnaires submitted 
to the members asked the members to identify their races. 
See Rule for Courts-Martial 912(a)(1)(C) (expressly 
requiring questionnaires to include this question upon the 
request of defense counsel). Appellant, however, made no 
such motion. Although Appellant timely requested that 
trial defense counsel submit questionnaires to each of the 
members the convening authority detailed to his panel, he 
did not move to compel that all the questionnaires include 
a question regarding the member’s race. And even after 
Appellant had seen the members detailed to his 
court-martial, and had raised an issue about the 
composition of the panel, he gave up a second opportunity 
to inquire about their races. Both sides agreed at oral 

argument that trial defense counsel could have asked the 
members during individual voir dire to identify their 
races, but trial defense counsel did not do so. Because 
Appellant did not avail himself of either of these 
opportunities to determine the races of the members of his 
panel, he has waived any right to further discovery 
regarding the members’ races in a DuBay hearing. 
  
 

 

II. Conclusion 

For these reasons, I agree with the conclusion in Part 
II.B.1. that Appellant’s Batson argument lacks merit. But 
I would not resolve the legal questions of whether or how 
Batson principles might apply to member selection by the 
convening authority because those questions are not 
presented by the facts. Given that there is no majority 
view on those issues in this case, they remain open for 
decision if the record in a case ever properly presents 
them. 
  
 

Judge OHLSON, with whom Judge SPARKS joins, 
dissenting. 
 
The record before this Court unquestionably compels the 
remand of this case for an evidentiary hearing in order to 
ensure that Appellant’s court-martial was not subject to 
the pernicious effects of unlawful command influence, 
and to ensure that Appellant’s constitutional right to equal 
protection under the Fifth Amendment was not violated 
by the impermissible exclusion of panel members on the 
basis of race. Because the majority holds to the contrary, I 
must respectfully dissent. 
  
 

 

I. Unlawful Command Influence 

Issue II in this case reads as follows: “Whether the 
convening authority’s selection of members constituted 
unlawful command influence.” United States v. Bess, 79 
M.J. 46 (C.A.A.F. 2019) (order granting review). As *16 
we recently held in United States v. Boyce, 76 M.J. 242, 
248 (C.A.A.F. 2017), “[T]he appearance of unlawful 
command influence [exists] where an objective, 
disinterested observer, fully informed of all the facts and 
circumstances, would harbor a significant doubt about the 
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fairness of the proceedings.” Thus, it is necessary to begin 
an analysis of this case by reviewing “all the facts and 
circumstances” relevant to the issues before us. 
  
The filings and the joint appendix reflect the following: 

• Appellant was an African American male who was 
charged with sex-related offenses. His accusers were 
white females. 
• Appellant’s defense was mistaken identity caused 
by difficulties with cross-racial identification. 
Specifically, Appellant argued that his white 
accusers confused him with a different but 
similar-looking African American male who also 
worked as an x-ray technician at the hospital where 
the offenses occurred. Brief for Appellant at 12–20, 
United States v. Bess, No. 19-0086 (C.A.A.F. June 
19, 2019). 
• As in all criminal cases in the military, the 
commander who convened Appellant’s court-martial 
personally selected the venire panel. That is, he 
selected the pool of personnel from which the 
court-martial panel members (i.e., the jurors) 
ultimately would be chosen. Thus, it is essential to 
note that there was nothing random about the 
selection of the venire panel in this case. See Articles 
22 and 23, Uniform Code of Military Justice 
(UCMJ), 10 U.S.C. §§ 822, 823 (2012). 
• As soon as the members of the venire panel walked 
into the courtroom, Appellant observed that each and 
every one of them appeared to be white.1 
• During voir dire, trial defense counsel challenged 
the racial composition of the panel. He pointed out to 
the military judge that all of the panel members 
appeared to be white, and he also noted that this was 
the second court-martial in a row where the accused 
was African American but all of the panel members 
appointed by this particular convening authority 
appeared to be white.2 Trial defense counsel 
characterized his motion “almost like a preventative 
*17 Batson challenge.”3 
• In furtherance of his motion, trial defense counsel 
specifically asked the military judge to give him the 
opportunity to discover the “statistical breakdown of 
the population as far as race with respect to the 
convening authority’s command.” The military judge 
denied the defense motion. 
• Appellant was subsequently convicted by the panel 
members and sentenced to prison. 

  
Based on these facts, would “an objective, disinterested 
observer ... harbor a significant doubt about the fairness of 
the proceedings”? Boyce, 76 M.J. at 248. In light of the 
current state of the record, the answer is an unequivocal 
and emphatic, “Yes.” 

  
Because of the grave and broad implications of this 
matter, however, it is important that this Court not 
prematurely reach any conclusions—or cast any 
aspersions—regarding precisely what happened in this, 
and similarly situated, cases. Simply stated, we need more 
information. Accordingly, at this juncture I merely seek to 
remand this case for a DuBay hearing so that additional 
facts can be developed and included in the record.4 
DuBay, 17 U.S.C.M.A. at 147, 37 C.M.R. at 411. 
  
Indeed, that is exactly what occurred in the recent case of 
United States v. Riesbeck, 77 M.J. 154 (C.A.A.F. 2018), 
which also involved the issue of unlawful command 
influence resulting from a convening authority’s selection 
of court-martial members. Specifically, in that case there 
were allegations of “court stacking” because of the 
disproportionately large number of females selected to 
serve on the court-martial panel of a servicemember 
charged with rape, and the court below “ordered a 
post-trial hearing in accordance with DuBay ... to receive 
testimony and evidence regarding the composition of 
Appellant’s court-martial panel.” Id. at 159–60, 163. 
Surely a DuBay hearing is similarly reasonable, 
appropriate, and prudent in the instant case.5 And yet, the 
majority inexplicably has chosen to foreclose this basic 
and necessary avenue of inquiry. 
  
In concluding that no DuBay hearing is necessary, the 
majority assumes—and rests *18 its holding on the 
conclusion that—“[t]he record shows the convening 
authority neither knew nor had reason to know the races 
of nine of the ten members whom he detailed to 
Appellant’s court-martial.” But the record reveals no such 
thing. In actuality, the record is devoid of any information 
regarding what the convening authority knew about the 
race of the members he selected or how he selected those 
members for Appellant’s court-martial panel. 
  
 

 

II. The Defense Discovery Motion 

The majority’s decision to affirm the Navy-Marine Corps 
Court of Criminal Appeals is particularly surprising 
because even if we were to remove our analysis of this 
case from an unlawful command influence context and 
instead analyze it simply as a mundane discovery motion, 
a remand for a DuBay hearing still would be clearly 
warranted.6 This conclusion is supported by the following 
points. 
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In essence, trial defense counsel was making an oral 
discovery motion when he asked the military judge to 
give him the opportunity to discover the “statistical 
breakdown of the population as far as race with respect to 
the convening authority’s command.” The standard we 
use in reviewing a military judge’s discovery ruling is an 
abuse of discretion. United States v. Rodriguez, 60 M.J. 
239, 246 (C.A.A.F. 2004) (citing United States v. 
Breeding, 44 M.J. 345, 349 (C.A.A.F. 1996)). By 
definition, the military judge in this case abused her 
discretion because her ruling on the motion was grounded 
in her misunderstanding of both the law and the facts. See 
United States v. Graner, 69 M.J. 104 (C.A.A.F. 2010). 
  
First, the military judge concluded that Appellant’s 
discovery motion was untimely. Specifically, she stated: 

[W]e’ve all had the members’ questionnaires for a 
week, and the race that each member most strongly 
identifies with is noted on the questionnaires. If this 
was an issue that you wanted to raise prior to now, 
when we are in individual voir dire, that would have 
been a more appropriate time. 

(Emphasis added.) Her reasoning, however, was 
faulty—both factually and legally. The factual assertion 
that the race of each member was noted on the 
questionnaires was inaccurate. For unexplained reasons, 
only one of the questionnaires listed race. Moreover, as 
we noted in Riesbeck, Rule for Courts-Martial (R.C.M.) 
912(b)(3) “provides an exception to the requirement that a 
timely motion be made where an objection is based on an 
allegation that the convening authority selected members 
for reasons other than those listed in Article 25, UCMJ.”7 
77 M.J. at 160 (emphasis added). Thus, the military judge 
was wrong when she ruled that Appellant’s discovery 
motion was untimely when he raised it during voir dire. 
  
Second, the military judge erred in basing her ruling on 
her unsubstantiated belief that obtaining statistical 
information about Navy personnel would be a difficult 
“feat,” stating that she had “no idea how the command 
would go about accomplishing” this task. There was no 
evidence adduced at the court-martial which supported 
this contention that it would be difficult to obtain the 
requested information, and in fact, intuitively the opposite 
is true; the military is very adept at tabulating data about 
its personnel and that information is readily available.8 
Therefore, the military judge’s purported finding of fact 
was not supported by the record and is an abuse of 
discretion. See United States v. Gore, 60 M.J. 178, 185 
(C.A.A.F. 2004). 
  
Third, the military judge erred both factually and legally 
when she ruled that the information sought by trial 
defense counsel *19 was irrelevant to his claim that the 

convening authority had improperly excluded African 
American servicemembers from the court-martial panel. 
Specifically, the military judge averred: 

I don’t see, frankly, how it is relevant, absent any 
evidence of impropriety. I have sat on numerous panels 
and observed members of other panels while here, and I 
have not seen any indication of any pattern of 
discrimination by excluding minority members. 

  
To begin with, the military judge herself had previously 
acknowledged that trial defense counsel’s argument 
would be “slightly stronger” if he “knew more 
information about the racial and statistical makeup of the 
pool of members for that particular convening authority.” 
Thus, she conceded that the information was relevant. But 
then when trial defense counsel requested that type of 
information in order to support his argument, the military 
judge executed an about-face and denied his request. 
  
Further, in ruling on the discovery motion, the military 
judge claimed she could not determine the race of the 
members of the panel based on her personal 
observations. However, at virtually the same time she 
claimed that based on her personal observations of other 
panels, she could determine there was no pattern of 
discrimination based on the race of the members. To put it 
charitably, these claims are in tension with one another. 
Moreover, in making these claims the military judge used 
her personal observations—rather than in-court 
evidence—to find the defense discovery request was not 
relevant. Again, this constituted an abuse of discretion. 
See Gore, 60 M.J. at 185. 
  
It is evident that relevant statistical information regarding 
the convening authority’s command would have been 
instrumental in supporting—or refuting—Appellant’s 
claim that there had been an improper exclusion of 
members from the court-martial panel on the basis of 
race. And yet, the majority asserts that Appellant’s claim 
must fail because the discovery motion at trial “covered 
only the convening authority’s command, which is only a 
subset of the total eligible pool of members.” The 
majority’s concern is misplaced. In United States v. Datz, 
61 M.J. 37, 42 (C.A.A.F. 2005), this Court properly noted 
that an oral motion or objection made during a 
court-martial must be considered in context to determine 
if the basis for the motion was sufficiently clear to the 
military judge. Here, it was clear to everyone at the 
court-martial exactly what the defense was 
seeking—information that would help to determine 
whether there was an improper exclusion of members 
from the venire panel on the basis of race. 
  
In light of the fact that trial defense counsel already had 
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noted that this was the second case in which an African 
American servicemember accused of a sex-related offense 
was tried by a hand-selected panel that appeared to be all 
white, the military judge’s blanket refusal to let trial 
defense counsel simply “peer behind the curtain” at how 
the convening authority had selected these panel members 
was an abuse of discretion. Thus, contrary to the military 
judge’s ruling, trial defense counsel should have been 
permitted to obtain such information. Because the military 
judge abused her discretion in deciding this matter, the 
instant case should be remanded for a DuBay hearing so 
that the information may now be obtained. 
  
 

 

III. Appellant’s Constitutional Right to Equal 
Protection Under the Fifth Amendment 

Even standing alone, the two issues cited above—i.e., 
Appellant’s unlawful command influence claim and the 
military judge’s abuse of discretion in resolving 
Appellant’s discovery motion—provide compelling and 
conclusive reasons mandating the remand of this case for 
a DuBay hearing. And that is before I even have had the 
opportunity to address Issue I, which serves as the very 
core of Appellant’s claim; namely, whether the convening 
authority’s selection of members violated his 
constitutional right to equal protection under the Fifth 
Amendment.9 
  
*20 In Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 
90 L.Ed.2d 69 (1986), the Supreme Court made the 
following observation: 

More than a century ago, the Court decided that the 
State denies a black defendant equal protection of the 
laws when it puts him on trial before a jury from which 
members of his race have been purposely excluded. 
Strauder v. West Virginia, 100 U.S. 303, 25 L.Ed. 664 
(1880). That decision laid the foundation for the 
Court’s unceasing efforts to eradicate racial 
discrimination in the procedures used to select the 
venire from which individual jurors are drawn. 

Id. at 85, 106 S.Ct. 1712 (emphasis added). 
  
Consistent with this line of jurisprudence, the Supreme 
Court has unequivocally held that “the systematic 
exclusion of [African Americans in the jury selection 
process] is ... an ‘unequal application of the law.’ ” 
Castaneda v. Partida, 430 U.S. 482, 493, 97 S.Ct. 1272, 
51 L.Ed.2d 498 (1977) (quoting Washington v. Davis, 426 
U.S. 229, 241, 96 S.Ct. 2040, 48 L.Ed.2d 597 (1976)). 
Similarly, the Supreme Court has held that the equal 

protection component of the Due Process Clause of the 
Fifth Amendment prohibits the United States from 
engaging in governmental action that “invidiously 
discriminat[es] between individuals or groups.” 
Washington, 426 U.S. at 239, 96 S.Ct. 2040. In United 
States v. Santiago-Davila, this Court made clear that this 
equal protection component of the Fifth Amendment 
applies to the military, holding that the “equal-protection 
right to be tried by a jury from which no ‘cognizable 
racial group’ has been excluded” applies to courts-martial 
panels with the same force as it applies to civilian juries. 
26 M.J. 380, 390 (C.M.A. 1988) (quoting Batson, 476 
U.S. at 96, 106 S.Ct. 1712). 
  
Although Batson holds that the Equal Protection Clause 
“forbids the prosecutor to challenge potential jurors 
solely on account of their race,” the constitutional scope 
of that opinion—if not its literal holding—extends beyond 
the context of peremptory challenges during voir dire. 
Batson, 476 U.S. at 89, 106 S.Ct. 1712 (emphasis added). 
First, in Batson the Supreme Court specifically noted that 
“the Constitution prohibits all forms of purposeful racial 
discrimination in selection of jurors.” Id. at 88, 106 S.Ct. 
1712 (emphasis added). Second, as noted earlier, the 
Supreme Court in Batson tellingly referred to the need “to 
eradicate racial discrimination in the procedures used to 
select the venire from which individual jurors are drawn.” 
Id. at 85, 106 S.Ct. 1712 (emphasis added). And third, it 
simply cannot be the state of the law that the shield of the 
Fifth Amendment is strong enough to protect an African 
American defendant from the impermissible exclusion of 
panel members on the basis of race during voir dire, but is 
impotent in similarly protecting those servicemembers 
during the selection of the venire panel in the first 
instance. Id. at 86, 106 S.Ct. 1712. 
  
The uniqueness of the role of the convening authority in 
the military justice system underscores the importance of 
this point. Unlike in the civilian jury system, venire pools 
in the military are not chosen at random from, for 
example, voter registration rolls or Department of Motor 
Vehicles databases. Rather, a convening authority has 
significant and broad discretion to detail to the 
court-martial panel anyone who, “in his opinion, [is] best 
qualified for the duty.” Article 25(e)(2), UCMJ. 
Accordingly, the convening authority “has the functional 
equivalent of an unlimited number of peremptory 
challenges.” United States v. Carter, 25 M.J. 471, 478 
(C.M.A. 1988) (Cox, J., concurring) (emphasis added). 
Thus, the fundamental equal protection principles 
espoused in Batson must apply broadly to the entire 
jury-selection process—to specifically include the 
convening authority’s selection of the venire panel—to 
ensure that the constitutional rights of accused 
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servicemembers are protected.10 
  
*21 In the instant case, Appellant properly and timely 
sought to avail himself of his constitutional rights by 
challenging the composition of the venire panel during 
voir dire.11 And yet, the military judge thwarted his efforts 
by improperly denying his discovery motion. This Court 
must now remedy this error, and can begin doing so by 
simply remanding this case for an evidentiary hearing so 
that the facts can be gathered that will either expose and 
rectify an invidious pattern of racial discrimination in the 
member-selection process, or reveal Appellant’s 
court-martial to be a mere “anomaly ... with no evidence 
whatsoever of intentional discrimination.” Bess, 80 M.J. 
at 11 (C.A.A.F. 2020). Only then can we be assured that 
Appellant’s constitutional rights have been protected. 
  
 

 

IV. Conclusion 

When a member of our Armed Forces makes a prima 
facie showing of a violation of his constitutional right to 
equal protection under the Fifth Amendment based on the 
intentional and impermissible exclusion of African 
Americans from a court-martial panel hand-selected by a 
convening authority, a remand for an evidentiary hearing 
is mandated. Indeed, as we recently and unanimously 
stated, “[I]t is incumbent upon this Court to scrutinize 
carefully any deviations from the protections designed to 
provide [the] accused servicemember with a properly 
constituted panel. ... [E]ven reasonable doubt concerning 
the use of impermissible selection criteria for members 
cannot be tolerated.” Riesbeck, 77 M.J. at 163 (emphasis 
added) (internal quotation marks omitted) (citations 
omitted). 
  
And yet, despite the clear-cut mandate of Riesbeck and 
despite the compelling and highly disturbing facts in the 
instant case, the majority has chosen to ignore this 
precedent, our attendant responsibilities, and the 
fundamental principles underlying a number of relevant 
Supreme Court cases by denying Appellant a simple 
DuBay hearing so that he may seek to vindicate his legal 
and constitutional rights. This decision by the majority is 
wrong—fundamentally and egregiously—and has grave 
implications for all future courts-martial involving 
African American servicemembers. Therefore, I 
respectfully dissent. 
  
 

Judge SPARKS, with whom Judge Ohlson joins, 
dissenting. 
 
I agree with Judge Ohlson that the military judge abused 
her discretion and I join his dissent. The military judge’s 
somewhat cursory treatment of the issues and her desire 
to move on demonstrated her frustration with the timing 
of defense counsel’s request. *22 Nonetheless, given the 
significance of the issue, the military judge should have at 
least ordered a brief recess to allow the parties time to 
investigate whether a compromise could be reached to 
resolve the issue. Indeed, there is some indication in this 
record that the convening authority might have obviated 
the issue all together. True, it is just as possible that an 
effort seeking such a compromise might not have been 
successful, but in my view an attempt would have been 
worthwhile. 
  
I especially agree with Judge Ohlson that even if Batson 
v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 
(1986), itself does not explicitly apply to the convening 
authority, “the fundamental equal protection principles 
espoused in Batson must apply broadly to the entire 
jury-selection process.” United States v. Bess, 80 M.J. 1, 
20 (C.A.A.F. 2020) (Ohlson, J., with whom Sparks, J., 
joined, dissenting). That includes subordinate authorities 
tasked with providing candidates for the convening 
authority’s consideration. I also agree that the state of this 
record does not allow a proper resolution of Issues I and 
III. I believe Appellant presented enough evidence of 
inconsistencies in and questions about the member 
selection process that this Court should order a post-trial 
hearing in accordance with United States v. DuBay, 17 
U.S.C.M.A. 147, 37 C.M.R. 411 (1967), to gather further 
information. 
  
As articulated in United States v. Campbell, the bar for 
ordering further collection of evidence through a DuBay 
hearing is not high: 

A [DuBay] hearing need not be ordered if an appellate 
court can conclude that the motion and the files and 
records of the case...conclusively show that [an 
appellant] is entitled to no relief .... [A] hearing is 
unnecessary when the post-trial claim (1) is inadequate 
on its face, or (2) although facially adequate is 
conclusively refuted as to the alleged facts by the files 
and records of the case, i.e., they state conclusions 
instead of facts, contradict the record, or are inherently 
incredible. 

57 M.J. 134, 138 (C.A.A.F. 2002) (alterations in original) 
(internal quotation marks omitted) (quoting United States 
v. Ginn, 47 M.J. 236, 244 (C.A.A.F. 1997)). 
  
Here, Appellant introduced enough uncertainty about 
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racial disparities in the member selection process in his 
and other cases that his claim was neither inherently 
incredible nor conclusively refuted. As the record 
currently stands, we do not know if or why all-white 
panels may have been assigned to cases involving African 
American defendants accused of sexual offenses. The 
letter and signed affidavit from Commander Czaplak, the 
Executive Officer of the Defense Service Office 
Southeast, raises questions about a possible pattern of 
improper selection that this Court should investigate 
further, especially given the Supreme Court’s recent 
reliance on “historical evidence” to identify patterns in 
jury selection in Flowers v. Mississippi. ––– U.S. ––––, 
139 S. Ct 2228, 2245, 204 L.Ed.2d 638 (2019).1 
Therefore, I believe a DuBay hearing is merited. 
  
This Court has acknowledged that the military justice 
system’s member selection process, though not bound by 
the strictures of the Sixth Amendment jury trial 
requirements, merits vigilance and careful scrutiny to 
ensure that protections afforded a military accused are not 
violated. United States v. Riesbeck, 77 M.J. 154, 162–63 
(C.A.A.F. 2018). We have also recognized that the 
convening authority has “significant discretion” to select 
panel members as he or she sees fit consistent with Article 
25, Uniform Code of Military Justice (UCMJ), 10 U.S.C. 
§ 825. Id. at 163. Therefore, it is vitally important that our 
military justice system take seriously any claim that the 
member selection process in a particular court-martial 
may have improperly disadvantaged the accused in any 
way. 
  
In my view, a remand for a DuBay hearing would be in 
the convening authority’s interest. From a good order and 

discipline standpoint, the convening authority, like any 
commander, would want to be informed and *23 to take 
measures to tamp down any perception, even an 
erroneous one, that racial animus might have found its 
way into the court-martial process. Commanders, unlike 
judges and lawyers, are uniquely positioned to understand 
how easily perception can transform into fact in the minds 
of some members of the command. 
  
The current record leaves a number of unanswered 
questions surrounding the concerns raised by Appellant. 
The prudent step at this point in the proceedings would be 
for the Court to authorize a DuBay hearing to shed further 
light on the panel selection process including the actual 
racial composition of Appellant’s panel, the information 
available to the convening authority and how he or any 
subordinate commanders might have gone about selecting 
prospective members for this court-martial, and relevant 
racial statistics of the member pool. We might all agree 
that trial defense counsel could have done better in 
presenting and following up on his claim. However, 
defense counsel’s actions notwithstanding, given the 
serious nature of the issues—and that they potentially 
impact other African American accuseds under this 
convening authority—it is this Court’s responsibility to 
gather a complete enough record that we may fully assess 
whether any impropriety has occurred. Importantly, such 
an inquiry does not, in and of itself, suggest anything 
improper. 
  
For these reasons, I respectfully dissent. 
  
 

Footnotes 
 
1 
 

The members acquitted Appellant of one specification of indecent conduct and one specification of attempted indecent 
conduct. 

 

2 
 

Appellant and amicus NAACP now claim the same convening authority detailed all-white panels in three other 
courts-martial in which the accused was African American. Appellant first introduced this allegation at the NMCCA—not 
at the court-martial—through a declaration by the Executive Officer of Defense Service Office Southeast. The 
declaration averred the author sent a letter to the convening authority concerning the racial diversity of members 
detailed in three recent cases (described without further detail as “United States v. LTJG Johnson,” “United States v. 
MMC Rollins,” and “United States v. LTJG Jeter”). Without providing a foundation, the letter asserted that in each of 
those courts-martial, the accused was African American and all of the members were Caucasian. He did not claim the 
convening authority knew the race of any member detailed to those cases or intentionally excluded any person 
because of race. Rather, he requested minority representation in his client’s case. While it granted the motion to attach 
the declaration, the NMCCA made no finding of fact as to the truth of any matter alleged therein or the race of any 
panel member. The declaration further avers that upon receiving the letter, the convening authority amended the 
court-martial convening order in LTJG Johnson’s case to include “one African-American, one Hispanic-American, one 
Asian-American, one Native-American and one Caucasian female member.” 
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3 
 

The NMCCA found that, excepting the one member whose questionnaire indicated race, there was “no evidence that 
the CA knew the race of any of the ... members detailed to the court-martial” and “no reason to suspect that the CA 
personally knew [the members] and would therefore have known their race.” 2018 CCA LEXIS 476 at *25, 2018 WL 
4784569, at *10. The Courts of Criminal Appeals have factfinding authority under Article 66, UCMJ, 10 U.S.C. § 866 
(2012); under Article 67, UCMJ, 10 U.S.C. § 867 (2012), we do not. See, e.g., United States v. Piolunek, 74 M.J. 107, 
110 (C.A.A.F. 2015). Where, as here, a CCA’s findings are neither clearly erroneous nor unsupported by the record, 
this Court defers to those factual findings. United States v. Tollinchi, 54 M.J. 80, 82 (C.A.A.F. 2000). 

 

4 
 

In his initial written discovery request, Appellant requested the Government produce “Panel Selection” information, 
including court-martial member questionnaires responsive to the items listed in R.C.M. 912(a)(1), which includes race, 
“all written matters provided to the convening authority concerning selection of the members detailed to the 
court-martial” under R.C.M. 912(a)(2), and “all information known to the government as to the identities of potential 
alternate and/or additional panel members.” Appellant never followed up on these requests, despite filing a 
supplemental discovery request “highlight[ing] material discovery yet to be delivered” and, later, a motion to compel 
“discovery which is material to the preparation of the defense.” The only material in the record responsive to discovery 
requests regarding the panel is the member questionnaires, but the defense never presented the other requests to the 
military judge as R.C.M. 912 permits. 

 

5 
 

Appellant also raised this argument to the military judge, and the NMCCA. 2018 CCA LEXIS 476, at *23–24, 2018 WL 
4784569, at *9. In his briefing to this Court, Appellant urges a “workable process” outside of Article 25, UCMJ, 10 
U.S.C. § 825 (2012), wherein: 

First, the defense identifies that the panel does not include any members from the same cognizable racial group as 
the accused and raises the issue with the military judge before the members are empaneled, requesting to have the 
convening authority detail additional members of the same race as the accused. The military judge, after 
appropriately inquiring into the matter, then adjourns the voir dire proceedings so that the convening authority can be 
notified. Finally, upon notification, the convening authority ... either details additional members on the basis of race 
for the purpose of inclusion or provides a race-neutral reason for declining to do so. 

Reply Brief for Appellant at 6–7, United States v. Bess, No. 19-0086 (C.A.A.F. July 29, 2019) (emphasis added). There 
is no procedure to ensure a particular racial composition in any court in the United States, and, as discussed infra Part 
II.A., the legal precedent is to the contrary. While the process is both different than its civilian counterpart and the 
subject of numerous appeals, if what Appellant seeks is an extraconstitutional and radical overhaul of Article 25, 
UCMJ, and the member selection system in the military—a system that has been in place for a very long time—his 
suggestions are better addressed to Congress. No one has challenged the constitutionality or soundness of Article 25, 
UCMJ, and we decline to judicially craft a rule encroaching on Congress’s legislative province. 

 

6 
 

United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967). 

 

7 
 

The Government asserts that we should review the Fifth Amendment issue for plain error because Appellant at trial did 
not specifically argue that a racial group was systematically excluded from his court-martial panel in violation of the 
standards set forth in Castaneda v. Partida, 430 U.S. 482, 97 S.Ct. 1272, 51 L.Ed.2d 498 (1977). We conclude that 
Appellant’s citation of Batson, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69, and reference to a possible pattern of 
discrimination in recent cases adequately preserved his Fifth Amendment arguments. 

 

8 
 

This Court has held, however, that the convening authority may consider race in detailing members if that 
consideration serves “deliberately to include qualified persons,” rather than to exclude members based on race. United 
States v. Crawford, 15 U.S.C.M.A. 31, 41, 35 C.M.R. 3, 13 (1964); see also Riesbeck, 77 M.J. at 163 (Crawford allows 
a convening authority to “seek[ ] in good faith to make the panel more representative of the accused’s race or gender”). 
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Even these decisions are constitutionally problematic in some sense, given that they seemingly stem from some notion 
that an accused “has a better chance of winning if more members of his race are on the jury. But that thinking relies on 
the very assumption that Batson rejects: that jurors might be partial to the defendant because of their shared race.” 
Flowers, 139 S. Ct. at 2270 (Thomas, J., dissenting) (internal quotation marks omitted) (citation omitted); see also 
Castaneda, 430 U.S. at 499, 97 S.Ct. 1272 (“Because of the many facets of human motivation, it would be unwise to 
presume as a matter of law that human beings of one definable group will not discriminate against other members of 
their group.”). In any event, “may” does not equate to “must.” 
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Other federal and state courts have held that Batson should not be extended to other contexts. See, e.g., United States 
v. Elliott, 89 F.3d 1360, 1364–65 (8th Cir. 1996) (“Batson applies only to peremptory strikes. We know of no case that 
has extrapolated the Batson framework to for-cause strikes.”); State v. Gould, 322 Conn. 519, 142 A.3d 253, 261 
(2016) (“[T]he Batson framework has been limited to peremptory challenges.”). 
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Though Castaneda itself dealt with grand jurors, its framework applies to petit jury venires as well. See Batson, 476 
U.S. at 94, 106 S.Ct. 1712. 

 

11 
 

Of note, Castaneda itself involved a process wherein the authority selecting grand jurors turned over periodically: 
under the “key man” system, the state district judge would appoint three to five jury commissioners, those 
commissioners would then select the pool of grand jurors, and the judge would then test their qualifications. 430 U.S. 
at 484, 97 S.Ct. 1272. The district judge who impaneled the respondent’s grand jury was in charge for only two and 
one-half years of the eleven-year period considered in that case. Id. at 495–96, 97 S.Ct. 1272. 
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We reject Appellant’s suggestion that the military judge’s denial of his discovery request “compound[ed] the prejudice” 
by preventing him from producing evidence to support his equal protection claim. As discussed below in Part II.D., the 
military judge properly denied the request because it sought irrelevant information and the request would not have 
furthered Appellant’s equal protection or unlawful command influence claims. 
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The Castaneda framework and the unlawful influence framework require a proffer of something more than statistical 
disparity. As explained above, Appellant still fails the Castaneda requirement of a comparison of the statistics over a 
significant period of time, and the unlawful influence framework requires some evidence of improper motive. In sum, 
the mere racial composition of a court-martial, without more, does not make discovery into the detailing process 
relevant and necessary. 
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The single change to the convening order appears to be only in response to Appellant’s request for enlisted 
representation. 

 

1 
 

I see no reason to question the good faith of Appellant and his counsel in assuming that none of the panel members at 
his court-martial was African American based on outward appearances. But this Court cannot rely on this assumption 
in deciding this case because nothing in the record provides a basis for concluding that the assumption is correct. The 
military judge made no finding as to the members’ races and explained that she was uncertain of their races based on 
their appearances. She properly refused to infer their races based on stereotypes. 
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In a request for clemency after Appellant’s conviction, trial defense counsel described the scene in the courtroom as 
follows: 
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At the beginning of the trial, a white military judge, asked a white bailiff, to call in the all-white military venire panel. As 
the white defense attorneys and the white prosecutors stood at attention as the panel members filed in, it was difficult 
to reassure HM2 Bess as he leaned over to ask, “Why aren’t there any black people?” This all-white panel would hear 
evidence from the four complaining witnesses in the case—each of them white. 

 

2 
 

In a sworn declaration written after Appellant’s court-martial but included in the Joint Appendix to this case, 
Commander Christopher W. Czaplak, JAGC, USN, the Executive Officer of Defense Service Office Southeast, cited a 
letter he sent to the Commander, Navy Region Mid-Atlantic, which stated in relevant part: 

There is an appearance in the Central Judicial Circuit that race is being improperly considered when selecting 
members for General Court-Martial Convening Orders. In a number of cases, most recently United States v. HM2 
Bess, United States v. MMC Rollins, and United States v. LTJG Jeter where defense counsel have raised this 
issue, African-Americans were convicted in the Central Judicial Circuit by all-white panels. All of the members 
detailed [by the convening authority] to the courts-martial of these accused were Caucasian. By contrast, minority 
members have been detailed to cases involving Caucasian accused facing court-martial for sexual assault .... 

Further, an amicus brief submitted to this Court by the NAACP Legal Defense & Educational Fund, Inc., states that 
during the course of one year this particular convening authority “detailed four all-white panels for four Black 
defendants charged with sex-related offenses.” Brief of Amicus Curiae NAACP Legal Defense & Education Fund, Inc., 
in Support of Appellant at 11, United States v. Bess, No. 19-0086/ (C.A.A.F. June 28, 2019) (emphasis added) 
[hereinafter Brief of Amicus NAACP]. Only eighteen general courts-martial went to trial over that same period. Id. 
(citing U.S. Navy Judge Advocate Gen.’s Corps, Results of Trial, https://www.jag.navy.mil/news/ROT_2016.htm (last 
visited June 14, 2019); U.S. Navy Judge Advocate Gen.’s Corps, Results of Trial, 
https://www.jag.navy.mil/news/ROT_2017.htm (last visited June 14, 2019)). 
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Trial defense counsel explained to the military judge what he meant by a “preventative Batson challenge”: 

If you don’t put any African-Americans on the panel from the get-go, then you can’t get a Batson challenge because 
nobody is getting eliminated based on their race. It is almost as though [the] command is preventing [African 
Americans] from representation on the panel so that [the prosecution] can avoid a Batson challenge. ... 

.... 

... With respect to the evidence and the burden, with a Batson challenge, the burden would be on the attorney 
challenging that member to show evidence why they are challenging that member but for the[ir] race, so we would 
argue that, by avoiding a Batson challenge, by not putting ... African-Americans on the panel, the same burden should 
apply to the people [i.e., the convening authority and those acting on behalf of the convening authority] that didn’t put 
any African-Americans on the panel. 
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Ordering a factfinding “DuBay hearing” is an often-used practice in the military when information relevant to deciding 
an issue before the Court is not “apparent on the face of the record.” United States v. DuBay, 17 U.S.C.M.A. 147, 149, 
37 C.M.R. 411, 413 (1967). 
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The types of questions that could be answered in the course of a DuBay hearing are self-evident: Were there any 
African Americans on the panel at Appellant’s court-martial? What was the racial composition of the pool of potential 
panel members from which the convening authority could have selected? Was the convening authority aware of the 
race of the members he detailed, either through personal knowledge or through documents or other information 
presented to him? What was the process the convening authority used in selecting members for Appellant’s 
court-martial? Did the convening authority’s subordinate commanders or the staff judge advocate (or other staff 
members) screen potential panel members based on race, thereby effectively excluding African Americans from the 
convening authority’s consideration? How did the convening authority know how to identify minority members to be 
added to a later court-martial when that African American defendant similarly objected to the original all-white panel? 
See United States v. Bess, 80 M.J. 1, 5 (C.A.A.F. 2020). In how many instances did the same convening authority 
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convene an all-white venire panel when the accused was a member of a racial minority, and in how many instances 
were these members of a racial minority accused of sex-related offenses? If the answers responsive to the questions 
above are supportive of Appellant’s position, can the convening authority identify race-neutral reasons why he 
appointed all-white panels in several cases where an African American was accused of sex-related offenses? 
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Issue III in this case reads as follows: “Whether the lower court erred in affirming the military judge’s denial of 
Appellant’s motion to produce evidence of the racial makeup of potential members.” Bess, 79 M.J. at 47. 
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Article 25(e)(2), UCMJ, states in relevant part: “When convening a court-martial, the convening authority shall detail as 
members thereof such members of the armed forces as, in his opinion, are best qualified for the duty by reason of age, 
education, training, experience, length of service, and judicial temperament.” 10 U.S.C. § 825(e)(2). 
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See, e.g., U.S. Navy Demographic Data, https://www.navy.mil/strategic/Navy_Demographics_Report.pdf (last visited 
on May 8, 2020). 
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The majority characterizes Appellant’s Fifth Amendment claim as one seeking “to have members of [his] own race ... 
included on ... [his] court-martial panel.” Although trial defense counsel’s initial objection stated, “[O]ur client is 
African-American, and there’s no African-American representation on the panel,” he later clarified that the basis for his 
objection was a “preventative Batson challenge.” In doing so, trial defense counsel explained, “If you don’t put any 
African-Americans on the panel from the get-go, then you can’t get a Batson challenge because nobody is getting 
eliminated based on their race.” Thus, contrary to the majority’s portrayal, Appellant’s claim is rooted not in a failure to 
include African Americans on the panel, but in the possible intentional exclusion of potential members on the basis of 
race. 
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In Castaneda, a case relied upon by the Batson court, the Supreme Court outlined the process by which an accused 
could make a prima facie showing of an equal protection violation in the context of grand jury selection. 430 U.S. at 
494–95, 97 S.Ct. 1272. The second step of the analysis requires an accused to prove the underrepresentation of a 
cognizable racial group in the pool of those called to serve as grand jurors “over a significant period of time.” Id. at 494, 
97 S.Ct. 1272. The majority implies that Castaneda requires an accused to produce data covering a lengthy number of 
years before a court could intervene to halt pernicious racial discrimination. However, the majority fails to explain how 
their expansive time frame fits within the unique features of the military justice system. Convening authorities serve in 
their roles for a finite period of time, often for a few years or less. In the instant case, for example, the convening 
authority served from March 10, 2016, to July 20, 2018, for a total of just twenty-seven months. Brief of Amicus 
NAACP, supra note 2, at 20. Thus, under the majority’s view of Castaneda, the constitutional right to equal protection 
would be essentially unenforceable in the military where a convening authority serves in that particular role for less 
than a lengthy number of years—as happened in Appellant’s case. 
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The majority faults Appellant for failing to ask the convening authority to “includ[e] diverse members [on his 
court-martial panel] ... prior to trial.” However, Appellant did not raise his Fifth Amendment claim prior to trial because 
only one of the ten deficient member questionnaires created by the Government listed race, and thus Appellant was 
not aware of the suspicious nature of his all-white panel until he saw the members for the first time in court during voir 
dire. As soon as Appellant learned the racial composition of his panel, he raised his preventative Batson objection. 
Further, to be clear, an accused has no right to a member panel “composed in whole or in part of persons of [his] own 
race.” Powers v. Ohio, 499 U.S. 400, 404, 111 S.Ct. 1364, 113 L.Ed.2d 411 (1991) (emphasis added) (internal 
quotation marks omitted) (quoting Strauder, 100 U.S. at 305). But, an accused such as this Appellant “does have the 
right to be tried by a jury whose members are selected by nondiscriminatory criteria,” and it is this constitutional right of 
which Appellant sought to avail himself at trial. Id. (emphasis added). 
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In Flowers, the Supreme Court reiterated a defendant’s right to cast a wide net in gathering relevant historical evidence 
pertaining to the government’s discriminatory jury selection process (in the case of Flowers), a pattern of preemptive 
strikes of black jurors in direct violation of Batson, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69. 139 S. Ct. at 2245. To 
paraphrase that opinion, we cannot take the history out of the case. Id. at 2246. 
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counsel and has been informed of the right to make the election of the applicable sentencing rules under 

subsection (c). 

(ggg) R.C.M. 1001 is amended as follows: 

(a) In general.  

(1) Procedure. After findings of guilty have been announced, and the accused has had the opportunity to 

make a sentencing forum election under R.C.M. 1002(b), the prosecution and defense may present matters 

pursuant to this rule to aid the court-martial in determining an appropriate sentence. Such matters shall 

ordinarily be presented in the following sequence— 

(A) Presentation by trial counsel of: 

(i) service data relating to the accused taken from the charge sheet; 

(ii) personal data relating to the accused and of the character of the accused’s prior service as reflected 

in the personnel records of the accused; 

(iii) evidence of prior convictions, military or civilian; 

(iv) evidence of aggravation; and 

(v) evidence of rehabilitative potential. 

(B) Crime victim’s right to be reasonably heard. 

(C) Presentation by the defense of evidence in extenuation or mitigation or both. 

(D) Rebuttal. 

(E) Argument by trial counsel on sentence. 

(F) Argument by defense counsel on sentence. 

(G) Rebuttal arguments in the discretion of the military judge. 

(2) Adjudging sentence. A sentence shall be adjudged in all cases without unreasonable delay. 

(3) Advice and inquiry. 
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(A) Crime victim. At the beginning of the presentencing proceeding, the military judge shall announce 

that any crime victim who is present at the presentencing proceeding has the right to be reasonably heard, 

including the right to make a sworn statement, unsworn statement, or both. Prior to the conclusion of the 

presentencing proceeding, the military judge shall ensure that any such crime victim was afforded the 

opportunity to be reasonably heard. 

(B) Accused. The military judge shall personally inform the accused of the right to present matters in 

extenuation and mitigation, including the right to make a sworn or unsworn statement or to remain silent, 

and shall ask whether the accused chooses to exercise those rights. 

(b) Matters to be presented by the prosecution. 

(1) Service data from the charge sheet. Trial counsel shall inform the court-martial of the data on the 

charge sheet relating to the pay and service of the accused and the duration and nature of any pretrial 

restraint. In the discretion of the military judge, this may be done by reading the material from the charge 

sheet or by giving the court-martial a written statement of such matter. If the defense objects to the data as 

being materially inaccurate or incomplete, or containing specified objectionable matter, the military judge 

shall determine the issue. Objections not asserted are forfeited. 

(2) Personal data and character of prior service of the accused. Under regulations of the Secretary 

concerned, trial counsel may obtain and introduce from the personnel records of the accused evidence of 

the accused’s marital status; number of dependents, if any; and character of prior service. Such evidence 

includes copies of reports reflecting the past military efficiency, conduct, performance, and history of the 

accused and evidence of any disciplinary actions including punishments under Article 15 and summary 

courts-martial after review has been completed pursuant to Article 64. “Personnel records of the accused” 

includes any records made or maintained in accordance with departmental regulations that reflect the past 

military efficiency, conduct, performance, and history of the accused. If the accused objects to a particular 

document as inaccurate or incomplete in a specified respect, or as containing matter that is not admissible 
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under the Military Rules of Evidence, the matter shall be determined by the military judge. Objections not 

asserted are forfeited. 

(3) Evidence of prior convictions of the accused. 

(A) In general. Trial counsel may introduce evidence of prior military or civilian convictions of the 

accused. For purposes of this rule, there is a “conviction” in a court-martial case when a sentence has been 

adjudged. In a civilian case, a “conviction” includes any disposition following an initial judicial 

determination or assumption of guilt, such as when guilt has been established by guilty plea, trial, or plea 

of nolo contendere, regardless of the subsequent disposition, sentencing procedure, or final judgment. A 

“conviction” does not include a diversion from the judicial process without a finding or admission of guilt; 

expunged convictions; juvenile adjudications; minor traffic violations; foreign convictions; tribal court 

convictions; or convictions reversed, vacated, invalidated, or pardoned. 

(B) Pendency of appeal. The pendency of an appeal therefrom does not render evidence of a conviction 

inadmissible except that a finding of guilty by summary court-martial may not be used for purposes of this 

rule until review has been completed pursuant to Article 64. Evidence of the pendency of an appeal is 

admissible. 

(C) Method of proof. Previous convictions may be proved by any evidence admissible under the 

Military Rules of Evidence. 

(4) Evidence in aggravation. Trial counsel may present evidence as to any aggravating circumstances 

directly relating to or resulting from the offenses of which the accused has been found guilty. Evidence in 

aggravation includes, but is not limited to, evidence of financial, social, psychological, and medical impact 

on or cost to any person or entity who was the victim of an offense committed by the accused and evidence 

of significant adverse impact on the mission, discipline, or efficiency of the command directly and 

immediately resulting from the accused’s offense. In addition, evidence in aggravation may include 

evidence that the accused intentionally selected any victim or any property as the object of the offense 

because of the actual or perceived race, color, religion, national origin, ethnicity, sex (including pregnancy), 
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gender (including gender identity), disability, or sexual orientation of any person. Except in capital cases a 

written or oral deposition taken in accordance with R.C.M. 702 is admissible in aggravation. 

(5) Evidence of rehabilitative potential. “Rehabilitative potential” refers to the accused’s potential to be 

restored, through vocational, correctional, or therapeutic training or other corrective measures to a useful 

and constructive place in society. 

(A) In general. Trial counsel may present, by testimony or oral deposition in accordance with R.C.M. 

702(g)(1), evidence in the form of opinions concerning the accused’s previous performance as a service 

member and potential for rehabilitation. 

(B) Foundation for opinion. The witness or deponent providing opinion evidence regarding the 

accused’s rehabilitative potential must possess sufficient information and knowledge about the accused to 

offer a rationally-based opinion that is helpful to the sentencing authority. Relevant information and 

knowledge include, but are not limited to, information and knowledge about the accused’s character, 

performance of duty, moral fiber, determination to be rehabilitated, and nature and severity of the offense 

or offenses. 

(C) Bases for opinion. An opinion regarding the accused’s rehabilitative potential must be based upon 

relevant information and knowledge possessed by the witness or deponent, and must relate to the accused’s 

personal circumstances. The opinion of the witness or deponent regarding the severity or nature of the 

accused’s offense or offenses may not serve as the principal basis for an opinion of the accused’s 

rehabilitative potential. 

(D) Scope of opinion. An opinion offered under this rule is limited to whether the accused has 

rehabilitative potential and to the magnitude or quality of any such potential. A witness may not offer an 

opinion regarding the appropriateness of a punitive discharge or whether the accused should be returned to 

the accused’s unit. 

(E) Cross-examination. On cross-examination, inquiry is permitted into relevant and specific instances 
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of conduct. 

(F) Redirect. Notwithstanding any other provision in this rule, the scope of opinion testimony permitted 

on redirect may be expanded, depending upon the nature and scope of the cross-examination. 

(c) Crime victim’s right to be reasonably heard. 

(1) In general. After presentation by trial counsel, a crime victim of an offense of which the accused has 

been found guilty has the right to be reasonably heard at the presentencing proceeding relating to that 

offense. A crime victim who makes an unsworn statement under subsection (c)(5) is not considered a 

witness for the purposes of Article 42(b). If the crime victim exercises the right to be reasonably heard, the 

crime victim shall be called by the court-martial. The exercise of the right is independent of whether the 

crime victim testified during findings or is called to testify by the gGovernment or defense under this rule. 

(2) Definitions. 

(A) Crime victim. For purposes of this subsection, a crime victim is an individual who has suffered 

direct physical, emotional, or pecuniary harm as a result of the commission of an offense of which the 

accused was found guilty or the individual’s lawful representative or designee appointed by the military 

judge under these rules. 

(B) Victim impact. For purposes of this subsection, victim impact includes any financial, social, 

psychological, or medical impact on the crime victim directly relating to or arising from the offense of 

which the accused has been found guilty. 

(C) Mitigation. For the purposes of this subsection, mitigation includes any matter that may lessen the 

punishment to be adjudged by the court-martial or furnish grounds for a recommendation of clemency.  

(D) Right to be reasonably heard.  

(i) Capital cases. In capital cases, for purposes of this subsection, the “right to be reasonably heard” 

means the right to make a sworn statement. The statement may not include a recommendation of a specific 

sentence. 
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(ii) Noncapital cases. In noncapital cases, for purposes of this subsection, the “right to be reasonably 

heard” means the right to make a sworn statement, an unsworn statement, or both. This right includes the 

right to be heard on any objection to any unsworn statement. 

(3) Contents of statement. The content of statements made under paragraphs (4) and (5) may only include 

victim impact and matters in mitigation. The statement may not include a recommendation of a specific 

sentence.  

(4) Sworn statement. The crime victim may make a sworn statement and shall be subject to cross-

examination concerning it by trial counsel and defense counsel or examination on it by the court-martial.  

(5) Unsworn statement. 

(A) In general. The crime victim may make an unsworn statement and may not be cross-examined by 

trial counsel or defense counsel, or examined upon it by the court-martial. The prosecution or defense may, 

however, rebut any statements of fact therein. The unsworn statement may be oral, written, or both, and 

may be made by the crime victim, by counsel representing the crime victim, or both. 

(B) Procedure. After the announcement of findings, a crime victim who elects to present an unsworn 

statement shall provide a written proffer of the matters that will be addressed in the statement to trial counsel 

and defense counsel. The military judge may waive this requirement for good cause shown. Upon good 

cause shown, the military judge may permit the crime victim’s counsel, if any, to deliver all or part of the 

crime victim’s unsworn statement. 

(C) New factual matters in unsworn statement. If during the presentencing proceeding a crime victim 

makes an unsworn statement containing factual matters not previously disclosed under subparagraph (5)(B), 

the military judge shall take appropriate action within the military judge’s discretion. 

(d) Matter to be presented by the defense. 

(1) In general. The defense may present matters in rebuttal of any material presented by the prosecution 

and the crime victim, if any, and may present matters in extenuation and mitigation regardless whether the 
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defense offered evidence before findings. 

(A) Matter in extenuation. Matter in extenuation of an offense serves to explain the circumstances 

surrounding the commission of an offense, including those reasons for committing the offense which do 

not constitute a legal justification or excuse. 

(B) Matter in mitigation. Matter in mitigation of an offense is introduced to lessen the punishment to 

be adjudged by the court-martial, or to furnish grounds for a recommendation of clemency. It includes the 

fact that nonjudicial punishment under Article 15 has been imposed for an offense growing out of the same 

act or omission that constitutes the offense of which the accused has been found guilty, particular acts of 

good conduct or bravery and evidence of the reputation or record of the accused in the service for efficiency, 

fidelity, subordination, temperance, courage, or any other trait that is desirable in a service member. 

(2) Statement by the accused. 

(A) In general. The accused may testify, make an unsworn statement, or both in extenuation, in 

mitigation, to rebut matters presented by the prosecution, or to rebut statements of fact contained in any 

crime victim’s sworn or unsworn statement, whether or not the accused testified prior to findings. The 

accused may limit such testimony or statement to any one or more of the specifications of which the accused 

has been found guilty. The accused may make a request for a specific sentence. This subsection does not 

permit the filing of an affidavit of the accused. 

(B) Testimony of the accused. The accused may give sworn oral testimony and shall be subject to cross-

examination concerning it by trial counsel or examination on it by the court-martial, or both. 

(C) Unsworn statement. The accused may make an unsworn statement and may not be cross-examined 

by trial counsel upon it or examined upon it by the court-martial. The prosecution may, however, rebut any 

statements of facts therein. The unsworn statement may be oral, written, or both, and may be made by the 

accused, by counsel, or both. 

(3) Rules of evidence relaxed. The military judge may, with respect to matters in extenuation or mitigation 
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or both, relax the rules of evidence. This may include admitting letters, affidavits, certificates of military 

and civil officers, and other writings of similar authenticity and reliability. 

(e) Rebuttal and surrebuttal. The prosecution may rebut matters presented by the defense. The defense in 

surrebuttal may then rebut any rebuttal offered by the prosecution. Rebuttal and surrebuttal may continue, 

in the discretion of the military judge. If the Military Rules of Evidence were relaxed under paragraph (d)(3) 

of this rule, they may be relaxed during rebuttal and surrebuttal to the same degree. 

(f) Production of witnesses. 

(1) In general. During the presentencing proceedings, there shall be much greater latitude than on the 

merits to receive information by means other than testimony presented through the personal appearance of 

witnesses. During presentencing proceedings, a dispute as to the production of a witness at Government 

expense Whether a witness shall be produced to testify during presentencing proceedings is a matter within 

the discretion of the military judge to resolve subject to the limitations in paragraph (2). 

(2) Limitations. A witness may be produced to testify during presentencing proceedings through a 

subpoena or travel orders at Government expense only if— 

(A) the testimony of the witness is necessary for consideration of a matter of substantial significance to 

a determination of an appropriate sentence; 

(B) the weight or credibility of the testimony is of substantial significance to the determination of an 

appropriate sentence; 

(C) the other party refuses to enter into a stipulation of fact containing the matters to which the witness 

is expected to testify, except in an extraordinary case when such a stipulation of fact would be an insufficient 

substitute for the testimony; 

(D) other forms of evidence, such as oral depositions, written interrogatories, former testimony, or 

testimony by remote means would not be sufficient to meet the needs of the court-martial in the 

determination of an appropriate sentence; and 



 

163 
 

(E) the significance of the personal appearance of the witness to the determination of an appropriate 

sentence, when balanced against the practical difficulties of producing the witness, favors production of the 

witness. Factors to be considered include the costs of producing the witness, the timing of the request for 

production of the witness, the potential delay in the presentencing proceeding that may be caused by the 

production of the witness, and the likelihood of significant interference with military operational 

deployment, mission accomplishment, or essential training. 

(g) Additional matters to be considered. In addition to matters introduced under this rule, the court-martial 

may consider— 

(1) That a plea of guilty is a mitigating factor; and 

(2) Any evidence properly introduced on the merits before findings, including: 

(A) Evidence of other offenses or acts of misconduct even if introduced for a limited purpose; and 

(B) Evidence relating to any mental impairment or deficiency of the accused. 

(h) Argument. After introduction of matters relating to sentence under this rule, counsel for the prosecution 

and defense may argue for an appropriate sentence. Trial counsel may not in argument purport to speak for 

the convening authority or any other higher authority, or refer to the views of such authorities or any policy 

directive relative to punishment or to any punishment or quantum of punishment greater than the court-

martial may adjudge. Trial counsel may, however, recommend a specific lawful sentence and may also 

refer to the sentencing considerations set forth in R.C.M. 1002(f). Failure to object to improper argument 

before the military judge begins deliberations, or before the military judge instructs the members on 

sentencing, shall constitute forfeiture of the objection. 

(hhh) R.C.M. 1002 is amended as follows: 

(a) Generally. Subject to limitations in this Manual, the sentence to be adjudged is a matter within the 

discretion of the court-martial. A court-martial may adjudge any punishment authorized in this Manual in 

order to achieve the purposes of sentencing under subsection (f)(d), including the maximum punishment or 
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DAC-IPAD Policy Subcommittee Summary 
Victim Impact Statements at Sentencing 

 
This summary contains the following sections: 
 
I. Introduction 
II. Legal Basis for Victim Impact Statements 
III. FY21 Courts-Martial Case Review 
IV. Stakeholder Input Regarding Victim Impact Statements 
V. Federal and Select State Law Regarding Victim Impact Statements 
VI. Joint Service Committee Proposed Changes to R.C.M. 1001(c) 
 
I. Introduction. 
 
Congress, in the Joint Explanatory Statement (JES) of the Fiscal Year 2020 National Defense 
Authorization Act (NDAA), requested the DAC-IPAD study the issue of victim impact 
statements at sentencing. The JES provision reads as follows— 
 
“…[T]he conferees recognize the importance of providing survivors of sexual assault an 
opportunity to provide a full and complete description of the impact of the assault on the survivor 
during court-martial sentencing hearings related to the offense. The conferees are concerned by 
reports that some military judges have interpreted Rule for Courts-Martial (RCM) 1001 (c) too 
narrowly, limiting what survivors are permitted to say during sentencing hearings in ways that do 
not fully inform the court of the impact of the crime on the survivor.” 
 
“On a one-time basis, or more frequently, as appropriate, and adjunct to its review of court-
martial cases completed in any particular year, the DAC-IPAD assess whether military judges 
are according appropriate deference to victims of crimes who exercise their right to be heard 
under RCM 1001 (c) at sentencing hearings, and appropriately permitting other witnesses to 
testify about the impact of the crime under RCM 1001." 
 
Pending Change to Courts-Martial Sentencing 
 
In the FY22 NDAA, Congress enacted a provision that will require that military judges serve as 
the sentencing authority in all special and general courts-martial, with the exception of capital 
cases.1 This provision will take effect for cases in which the charged offenses were committed 
after December 27, 2023.2 
 

  

                                                 
1 National Defense Authorization Act for Fiscal Year 2022 [FY22 NDAA], Pub. L. No. 117-81, §539E, 135 Stat. 
1541 (2021). 
2 FY22 NDAA, §539C. 
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II. Legal Basis for Victim Impact Statements 
 
A. Uniform Code of Military Justice and Rules for Court-Martial 
 
Article 6b, UCMJ. Congress enacted Article 6b in the FY14 NDAA.3 Article 6b codifies the 
rights of crime victims and incorporates many of the provisions of the federal Crime Victims’ 
Rights Act.4 Article 6b, among other rights, provides that a victim of an offense has the right to 
be reasonably heard at a sentencing hearing relating to the offense.5 A provision in the FY15 
NDAA provides that when a victim of a sexual offense has the right to be heard, the victim may 
exercise that right through counsel, including a special victims’ counsel (SVC) or victims’ legal 
counsel (VLC).6 
 
Rule for Courts-Martial 1001(c). The Article 6b right for a victim to be heard at sentencing was 
initially implemented through Rule for Courts-Martial (R.C.M.) 1001A, effective June 17, 2015, 
which was subsequently incorporated into R.C.M. 1001(c).7  
 
R.C.M. 1001(c) lays out the parameters for victim impact statements and provides specific 
limitations. The discussion to R.C.M. 1001(c) also provides that a military judge may limit the 
form of the statement if there are numerous victims.8 A crime victim’s right to be heard is 
independent of whether the victim testifies during findings or sentencing. The victim may make 
a sworn or unsworn statement, or both, and the statement may be oral, in writing, or both.9 
 
The Rule defines a crime victim as “an individual who has suffered direct physical, emotional, or 
pecuniary harm as a result of the commission of an offense of which the accused was found 
guilty or the individual’s lawful representative or designee appointed by the military judge under 
these rules.” Victim impact is defined as including “any financial, social, psychological, or 
medical impact on the crime  victim directly relating to or arising from the offense of which the 
accused has been found guilty.”10 [emphasis added] 
 
In determining whether someone is a victim for purposes of R.C.M. 1001(c), a court must look 
not just at the type of offense the accused was convicted of, but must further determine “whether 
that offense is the source of the harm discussed by the victim.”11  

                                                 
3 FY14 NDAA § 1701, as amended in the FY15 NDAA § 531(f). 
4 18 U.S.C. § 3771. 
5 10 U.S.C. § 806b (2021) (Art. 6b, UCMJ). 
6 FY 15 NDAA § 534(c); Special victims’ counsel is the designation used by the Army and Air Force, while 
victims’ legal counsel is the designation used by the Navy, Marine Corps, and Coast Guard. 
7 MANUAL FOR COURTS-MARTIAL, UNITED STATES (2019 ed.) [2019 MCM], Rule for Courts-Martial [R.C.M.] 
1001(c). 
8 2019 MCM, R.C.M. 1001(c)(1) discussion. 
9 The victim is limited to a sworn statement in capital cases. 
10 2019 MCM, R.C.M. 1001(c)(2)(A)&(B). 
11 In re A.J.W., 80 M.J. 737 (N-M. Ct. Crim. App. 2021). 

chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/jscmj.dod.afpims.mil/Portals/99/Documents/A-2%20UCMJ%20(20210121).pdf?ver=XJKyJUEZ_Gh45xsMqecJzA%3d%3d
https://www.govinfo.gov/content/pkg/USCODE-2018-title18/pdf/USCODE-2018-title18-partII-chap237-sec3771.pdf
https://www.govinfo.gov/content/pkg/USCODE-2018-title18/pdf/USCODE-2018-title18-partII-chap237-sec3771.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/jsc.defense.gov/Portals/99/Documents/2019%20MCM%20(Final)%20(20190108).pdf?ver=2019-01-11-115724-610
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.jag.navy.mil/courts/documents/archive/2021/IN%20RE%20AJW_202000084_PUB.pdf
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If the victim makes an unsworn statement, they may not be cross-examined; however, the 
prosecution or defense may rebut any factual statements. A military judge may permit the 
victim’s counsel to deliver the victim impact statement “upon good cause shown.”12 
 
The discussion to the Rule further states— 
 

A victim’s statement should not exceed what is permitted under R.C.M. 1001(c)(3). 
A crime victim may also testify as a witness during presentencing proceedings in 
order to present evidence admissible under a rule other than R.C.M. 1001(c)(3). 
Upon objection by either party or sua sponte, a military judge may stop or interrupt 
a victim’s statement that includes matters outside the scope of R.C.M. 1001(c)(3).13 

 
B. Uses of and Limitations on Victim Impact Statements 
 
1. Use of unsworn statements. In United States v. Tyler, the Court of Appeals for the Armed Forces 
(CAAF) clarified that victim impact statements not made under oath (unsworn statements) are not 
evidence and thus not subject to the Military Rules of Evidence.14 The Court further stated, however, 
that the military judge has an obligation to ensure the contents of a victim impact statement comports 
with the definition of victim impact in R.C.M. 1001(c).15 In the case of United States v. Hamilton, 
CAAF cautioned military judges, particularly in cases in which the sentencing authority is a panel of 
members, to “be mindful of information that is not attributable to the offenses for which an accused 
is being sentenced.”16 
 
For a court-martial with a panel of members as sentencing authority, the military judge provides 
the following standardized instruction regarding unsworn victim impact statements— 
 

The weight and significance to be attached to an unsworn statement rests within 
the sound discretion of each court member. You may consider that the statement 
is not under oath, its inherent probability or improbability, whether it is supported 
or contradicted by evidence in the case, as well as any other matter that may have 
a bearing upon its credibility. In weighing an unsworn statement, you are 
expected to use your common sense and your knowledge of human nature and the 
ways of the world.17 

 
2. Scope of victim impact statements. R.C.M. 1001(c) provides that victim impact must relate to or 
arise from an offense of which the accused has been found guilty.18  

                                                 
12 R.C.M. 1001(c). 
13 2019 MCM, R.C.M. 1001(c)(5) discussion. 
14 United States v. Tyler, 81 M.J. 108 (C.A.A.F. 2021). 
15 Id. 
16 United States v. Hamilton, 78 M.J. 335, 340 n. 6 (C.A.A.F. 2019). 
17 Id., Instr. 2-5-23 at 90. 
18 2019 MCM, R.C.M. 1001(c)(2)(B). 

chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.armfor.uscourts.gov/newcaaf/opinions/2020OctTerm/200252.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.armfor.uscourts.gov/newcaaf/opinions/2018OctTerm/180135.pdf
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In the case of United States v. Hamilton, CAAF cautioned military judges, particularly in cases in 
which the sentencing authority is a panel of members, to “be mindful of information that is not 
attributable to the offenses for which an accused is being sentenced.”19 The Service Courts of 
Criminal Appeals have further elaborated that the scope of victim impact must relate to or arise from 
the offenses for which the accused has been convicted. 20 
 
Additionally, if the victim impact statement can be interpreted more broadly than the rules allow, the 
judge must either limit the statement or instruct the members how the statement should be interpreted 
in order to ensure the accused is not sentenced for a crime for which he was not found guilty.21  
 
3. Sentence recommendation. R.C.M. 1001(c)(2)(D)(3) specifically provides that a victim impact 
statement may not include a recommendation for a specific sentence.22 
 
4. Form of the victim impact statement. In United States v. Edwards, the CAAF found that 
R.C.M. 1001 requires that unsworn statements be either oral, written, or both, and “a video 
including acoustic music and pictures is neither oral nor written and thus violates the rule.”23 
Further, since the trial counsel produced the video, it should not have been admissible at 
sentencing. The CAAF clarified that “the right to make an unsworn statement solely belongs to 
the victim or the victim’s designee and cannot be transferred to trial counsel.”24  

  

                                                 
19 United States v. Hamilton, 78 M.J. 335, 340 n. 6 (C.A.A.F. 2019). 
20 In determining the scope of proper victim impact, “the victim is not necessarily bound by the facts the accused 
admitted to during providency or in the stipulation of fact.” However, victim impact statements are not unfettered 
and must be within the scope of “victim impact” as defined under R.C.M. 1001(c). In re A.J.W., 80 M.J. 737, 743 
(N-M. Ct. Crim. App. 2021); United States v. Hamilton, 77 M.J. 579, 585-86 (A. F. Ct. Crim. App. 2017), aff’d, 78 
M.J. 335 (C.A.A.F. 2019); The right to be reasonably heard does not “transform the sentencing hearing into an open 
forum to express statements that are not otherwise permissible under R.C.M. 1001.” United States v. Roblero, 2017 
CCA LEXIS 168 at *18 (A.F. Ct. Crim. App. Feb. 17, 2017) (unpublished); United States v. DaSilva, 2020 CCA 
LEXIS 213 (A.F. Ct. Crim. App. June 25, 2020) (unpublished). A victim impact statement that was “well-focused 
on [the victim’s] own general lack of trust in others as a result of appellant’s maltreatment” was not outside the 
scope of victim impact though the accused was acquitted of the sexual assault specifications involving the victim. 
United States v. Stanley, 2020 CCA LEXIS 264, 269 (A.C.C.A. 2020). A statement that shows a victim’s “state of 
mind…upon learning of the offense that Appellant committed” did not qualify as victim impact, as it “did not 
include direct ‘financial, social, psychological, or medical impact’ that [the victim] suffered and was therefore 
improper for consideration….” United States v. McInnis, 2020 CCA LEXIS 194 (A.F.C.C.A. 2020). 
21 In re A.J.W. at 744. 
22 2019 MCM, R.C.M. 1001(c)(3). The NMCCA held that it was error for a military judge to allow a victim to state 
the accused “needs a significant amount of jail time” in her impact statement as it constituted a recommendation for 
a specific sentence. United States v. Mellette, 81 M.J. 681, 700 (N-M. Ct. Crim. App. 2021), rev’d on other grounds, 
United States v. Mellette, 2022 CAAF LEXIS 544 (C.A.A.F. 2022). 
23 See United States v. Edwards, 82 M.J. 239, 241 (C.A.A.F. 2021). 
24 Id. at 241, citing United States v. Hamilton, 78 M.J. 335, 342 (C.A.A.F. 2019); United States v. Barker, 77 M.J. 
377, 378 (C.A.A.F. 2018). 

chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.armfor.uscourts.gov/newcaaf/opinions/2018OctTerm/180135.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.jag.navy.mil/courts/documents/archive/2021/IN%20RE%20AJW_202000084_PUB.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/afcca.law.af.mil/afcca_opinions/cp/hamilton_-_39085.pub_en_banc_corrected_copy.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/afcca.law.af.mil/afcca_opinions/cp/roblero-38874.u.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/afcca.law.af.mil/afcca_opinions/cp/da_silva_-_39599.u.pdf
https://www.jagcnet.army.mil/ACCALibrary/cases/opinions/MO
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/afcca.law.af.mil/afcca_opinions/cp/mcinnis_-_39576.u.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.jag.navy.mil/courts/documents/archive/2021/MELLETTE_20210430_PUB.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.armfor.uscourts.gov/opinions/2021OctTerm/210245.pdf
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III. FY21 Courts-Martial Case Review 
 
A. Methodology 
 
For cases that were tried to verdict in FY21, the staff reviewed cases resulting in a guilty verdict 
for one of the following offenses— 
 

• Article 120: rape, sexual assault, aggravated sexual contact, abusive sexual contact, or 
attempts to commit one of these offenses 

• Article 120b: rape, sexual assault, or sexual abuse of a child under 16, or attempts to 
commit one of these offenses [note that we did not include cases in which the offense 
involved attempted conduct in which a real child was not involved, e.g. law enforcement 
“sting” operations] 

• Article 120c: indecent viewing, visual recording, or broadcasting; forcible pandering; 
indecent exposure; or attempts to commit one of these offenses 

• Article 93: sexual harassment offenses 
• Article 93a: abuse of training leadership position or recruiter position involving sexual 

activity with a trainee or recruit 
• Article 117a: wrongful broadcast or distribution of intimate visual images 
• Article 128: assault, only in cases in which there was a referred specification of an Article 

120, 120b, or 120c offense and the accused was either found not guilty of the Article 120, 
120b, or 120c offense or this offense was dismissed as part of a pretrial agreement. 

 
The staff reviewed the records of trial for these cases to determine whether one or more victims 
provided a victim impact statement under R.C.M. 1001(c) during presentencing. For those cases 
involving a victim impact statement, the staff collected data regarding whether the sentencing 
authority was a military judge or panel of members, whether the military judge limited the victim 
impact statement in some way, and whether the victim, special victims’ counsel / victims’ legal 
counsel (SVC/VLC), or someone else delivered the victim impact statement, if read aloud.25 
 
For cases in which the military judge limited the victim impact statement in some way, members 
of the DAC-IPAD reviewed relevant portions of the record of trial to determine whether the 
military judges in these cases acted in accordance with R.C.M. 1001(c) in limiting the 
statements. [results of member review] 
 
The following data tables reflect FY21 victim impact statement case review information. 

  

                                                 
25 In reviewing these cases, the staff noted instances in which trial counsel, defense counsel, or the SVC/VLC noted 
that they had agreed to a proposed redaction of the victim impact statement. Because these agreements occurred 
outside of court and are not reflected in the transcript, the staff could not determine how frequently this occurred. 
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B. FY21 Courts-Martial Data 
 
1. Cases with a victim impact statement (VIS) 

 
 Army Navy Marine 

Corps 
Air Force Coast 

Guard 
Total 

Total 140 27 19 51 4 241 
VIS 96 18 15 40 4 173 
No VIS 44 9 4 11 0 6826 

 
2. Form and delivery of victim impact statements 

 
 Army Navy Marine 

Corps 
Air Force Coast 

Guard 
Total 

Total 96 18 15 40 4 173 
Written 5 4 2 8 1 20 
Oral or Both 91 14 13 32 3 153 
     Victim      74      12      11      30      2     129 
   SVC/VLC      13      1      2      2      1     19 
     Other        4      1      0      0      0     5 

 
3. Sentencing forum 

 
 Army Navy Marine 

Corps 
Air Force Coast 

Guard 
Total 

Total 96 18 15 40 4 173 
Judge 
Alone 

91 
(95%) 

14 
(78%) 

13 
(87%) 

31 
(78%) 

2 
(50%) 

151 
(87%) 

Members 5 
(5%) 

4 
(22%) 

2 
(13%) 

9 
(22%) 

2 
(50%) 

22 
(13%) 

 
4. Cases in which a military judge limited a victim impact statement 

 
 Army Navy Marine 

Corps 
Air Force Coast 

Guard 
Total 

Total Judge 
Alone 

91 14 13 31 2 151 

VIS limited 8 
(9%) 

1 
(7%) 

1 
(8%) 

3 
(10%) 

0 
(0%) 

13 
(9%) 

Total Members 5 4 2 9 2 22 
VIS limited 0 

(0%) 
4 

(100%) 
0 

(0%) 
3 

(33%) 
0 

(0%) 
7 

(32%) 

                                                 
26 In 30 of these cases, one or more victims provided sworn testimony in the government’s sentencing case pursuant 
to R.C.M. 1001(b). 
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IV. Stakeholder Input Regarding Victim Impact Statements 
 
A. Survivors United 
 
At the February 14, 2020 DAC-IPAD public meeting, a representative from Survivors United—
Ms. Jennifer Elmore—provided a public comment regarding victim impact statements at 
sentencing. She told the Committee that restrictions placed on victim impact statements 
“severely limit” what a crime victim is allowed to say.27 She listed as examples of these 
restrictions that victim impact statements are “redlined” prior to delivery, military judges cut off 
victims during the delivery of their statements, and victims are not permitted to state their 
preference for a sentence.28 Survivors United members spoke to legislators about these 
restrictions, which was the impetus for Congress’ request for the DAC-IPAD review in the FY20 
NDAA JES. 
 
At the December 6, 2022 DAC-IPAD public meeting, members of Survivors United and         
Mr. Ryan Guilds, an attorney who has represented several members of Survivors United, 
provided information to the Committee regarding victim impact statements. 
 
[Dec. 6 meeting info here] 
 
B. Special Victims’ Counsel / Victims’ Legal Counsel 
 
At the December 6, 2022 DAC-IPAD public meeting, the Service SVC/VLC program managers 
presented information and answered questions regarding victim impact statements at sentencing. 
 
[Dec. 6 meeting info here] 
 
C. Military Judges 
 
At the February 14, 2020 DAC-IPAD public meeting, several former military judges provided 
information to the Committee regarding their experiences with victim impact statements, as well 
as other topics.29  
 
Some of the examples that the former military judges provided for when they had limited victim 
impact statements were when the statement contained information the judge had previously ruled 
inadmissible30 and when the statement recommended a particular sentence for the accused.31 One 
former judge provided that he did not recall ever limiting a victim impact statement and two of 

                                                 
27 Transcript of DAC-IPAD Public Meeting 291 (Feb. 14, 2020) (all DAC-IPAD public meeting transcripts are 
available at https://dacipad.whs.mil/). 
28 Id. 
29 Transcript of DAC-IPAD Public Meeting 142-149 (Feb. 14, 2020). 
30 Id. at 145, 149. 
31 Id. at 147, 148. 
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the judges offered that victims’ counsel did a good job helping to prepare the statement and 
modifying it according to the rules.32 
 
The overall sense of the former military judges was that victims were allowed fairly broad 
latitude in what they were able to say in their impact statements.33 
  

                                                 
32 Id. at 147. 
33 Id. at 147-148. 
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V. Federal and Select State Law Regarding Victim Impact Statements 
 

 

Jurisdiction Victim Impact Statement Provisions 
Right to 
discuss 

sentence? 
Federal Victims may provide a written impact statement to be included in the 

presentencing report that goes to the judge. The victim may also provide an 
oral impact statement at the sentencing hearing. The statement is to describe 
the emotional, physical, and financial impact of the crime on the victim. 

Not 
addressed 

Arizona Victims may provide a written or oral impact statement for inclusion in the 
presentencing report discussing the economic, physical and psychological 
impact that the criminal offense has had on the victim and the victim's 
immediate family. 
 
The victim may present evidence, information and opinions that concern the 
criminal offense, the defendant, the sentence or the need for restitution at a 
sentencing hearing.  The victim may provide an oral, written, or a pre-
recorded statement, which does not have to be disclosed to the state or 
defendant and the victim is not subject to cross-examination. 

Yes 

California The victim or victim's parents or guardian if the victim is a minor, have the 
right to appear, personally or by counsel, at the sentencing proceeding and to 
reasonably express their views concerning the crime, the person responsible, 
and the need for restitution. 

Not 
addressed 

Florida The victim or victim’s parents or guardian if the victim is a minor, may 
provide an oral or written statement, under oath, at a sentencing proceeding or 
provide a written statement, under oath prior to the hearing. 
 
The impact statement should relate to the facts of the case and the extent of 
any harm, including social, psychological, or physical harm, financial losses, 
loss of earnings directly or indirectly resulting from the crime for which the 
defendant is being sentenced, and any matter relevant to an appropriate 
disposition and sentence. 

Yes 

Illinois The victim or representative may present an oral or written statement, not 
under oath or subject to cross-examination, in sentencing in cases in which 
the defendant was found guilty of a violent crime. The victim may also 
provide a written impact statement at any point in the proceeding. The 
statement is to show impact on the victim, and information in mitigation or 
aggravation (though information in mitigation and aggravation must be in 
writing and provided prior to presentation). 

Not 
addressed 

Maryland A victim may provide a written impact statement to be included in the 
presentencing report. The impact statement shall identify the victim, the 
economic, physical impact; effect of crime on victim’s relationships or 
personal welfare. The victim or representative may also address the court 
under oath and subject to cross-examination during the sentencing 
proceeding. 

Not 
addressed 
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Massachusetts The victim may provide an oral or written statement in cases in which 
defendant was found guilty of a felony or crime against a person resulting in 
injury. The victim’s attorney or a designated family member may provide this 
statement if the victim is unable to due to mental, emotional, or physical 
incapacity or age. The victim may provide impact information for the 
presentencing report on financial or psychological impact. 

Not 
addressed 

Minnesota The victim may present an oral or written impact statement at the sentencing 
hearing, or may request the prosecutor present the statement on their behalf. 
The impact statement may include a summary of the economic or other harm 
or trauma suffered as a result of the crime and the victim’s reaction to the 
proposed sentence. 

Yes 

New Jersey A victim may provide an in-person impact statement directly to the court 
prior to sentencing and provide a written impact statement for inclusion in the 
presentencing report. The statement provided for the presentencing report 
may include information on economic, physical, mental, or emotional harm 
suffered by the victim and the effect on the victim’s family. 

Not 
addressed 

New York The victim or representative may provide an impact statement to the court 
regarding any matter relevant to the sentence. The request to make this 
statement must be made at least 10 days prior to the hearing. The victim may 
also provide impact information for the presentencing report detailing injury 
and economic loss, and the victim’s views relating to disposition, including 
restitution. 

Yes 

Ohio The victim may make an oral or written impact statement to the person 
designated to prepare the presentencing report. The impact statement may 
include information about physical, mental, or emotional impact or economic 
loss as the result of the crime. The statement may also include the victim’s for 
an appropriate disposition or sanction for the crime and recommendation for 
restitution. The victim may also provide an oral or written statement at the 
sentencing hearing. 

Yes 

Texas The victim may provide impact information to law enforcement or the 
prosecutor regarding economic impact or physical, emotional, or 
psychological harm suffered by the victim or victim’s relative as a result of 
the offense. The court shall consider the impact statement prior to imposing 
sentence. 

Not 
addressed 

Virginia The victim may testify during the sentencing proceeding regarding the impact 
of the crime. The impact statement may include information on economic 
harm or physical, emotional, or psychological harm to the victim as a result of 
the crime. The victim may also provide this information for inclusion in the 
presentencing report. 

Not 
addressed 
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VI. Joint Service Committee Proposed Changes to R.C.M. 1001(c) 
 
A. Proposed Changes to the Manual for Courts-Martial.  
 
On October 19, 2022, the Joint Service Committee on Military Justice (JSC) released for public 
comment its draft executive order with numerous proposed changes to the Manual for Courts-
Martial (MCM).34 This draft included three proposed changes to R.C.M. 1001(c) regarding 
victim impact statements. These changes are: 
 

1. RCM 1001(c)(2)(D)(ii) would explicitly give the victim the right to be heard 
concerning any objections to the victim’s unsworn statement; 

2. RCM 1001(c)(3): the provision restricting a victim from making a recommendation 
for a specific sentence has been removed (still applies in capital cases); and 

3. RCM 1001(c)(5)(A) would now allow an unsworn victim impact statement to be 
made by the victim, the victim’s counsel, or both (the requirement to show “good 
cause” for the SVC/VLC to make the statement has been removed). 

 
The JSC held a public hearing on the proposed MCM changes on November 16, 2022. The 
public comment period for the proposed changes closes December 19, 2022. 
 

                                                 
34 Joint Service Committee on Military Justice draft Executive Order and Annex to the draft Executive Order. 

chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/jsc.defense.gov/Portals/99/Draft%20E_O__1.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/jsc.defense.gov/Portals/99/Annex%20to%20the%20draft%20E_O_.pdf
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- Please also note in my Petition for Reconsideration that I request an investigation into my Appellate Attorney, 
Mr. Brian Mizer, for not following CAAF rules when he did not file my Petition for a New Trial pursuant to 
CAAF rules; unfortunately CAAF did not investigate Mr. Mizer's actions (from what I was told Mr. Mizer had 
a colleague who was a Clerk at CAAF, Joseph Perlak I believe, that got him to kill it)  
 
I believe this will thoroughly explain to Judge Walton why the Air Force unlawfully refused to accept 
exculpatory evidence in my case, all explained in my own words under the penalty of perjury, and more than 
likely why the Air Force did not have a rep to attend the DAC-IPAD when I testified. 
 
I offer myself for any additional questions, and beg you in the interest of justice to have an independent party 
review my case, and provide me my merited relief. 
 
Respectfully, 
 
Clarence Anderson III 
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5390 Goodview Drive, Colorado Springs, CO 80911 
(719) 426-8967 

Email:  tamimitchelljustice@gmail.com 
Website:  www.tamimitchelljustice.com 

*Licensed in Colorado and Wisconsin 
 

                          

                November 28, 2022   
 
Defense Advisory Committee on the 
   Investigation, Prosecution, and 
   Defense of Sexual Assault in the 
   Armed Forces (DAC-IPAD) 
875 N. Randolph St., Suite 150 
ATTN:  DAC-IPAD 
Arlington, VA 22203 
whs.pentagon.em.mbx.dacipad@mail.mil 
 
Re:  United States v. LCDR Manuel J. Dominguez 
 
Dear DAC-IPAD Members, 
 
I am writing to you regarding my representation of LCDR Manuel Dominguez, whose case has 
been the topic of several committee meetings.  I was an Army Judge Advocate, retiring on 
September 30, 2016 after 20 years of service.  I have been in private practice since retirement, 
defending Servicemembers at trial and on appeal.  I was the first Army Judge Advocate to serve 
as a trial counsel, defense counsel, Government appellate counsel, Special Victims Counsel (SVC), 
and Law Instructor at the Army’s Military Police School at Fort Leonard Wood, Missouri, where 
I was rated one of the best Law Instructors in 25 years.  I was certified as an SVC in 2014 and as 
an Instructor in 2015.  I also defend college students accused of “sexual misconduct” in Title IX 
proceedings.  My biography can be reviewed on my office’s website and on Avvo at 
www.avvo.com/attorneys/80911-co-tami-mitchell-1506390.html. 
 
I represented LCDR Dominguez during his successful appeal of his wrongful court-martial 
conviction, and during his rehearing in 2022, which resulted in a full acquittal.  This was a 
righteous and just acquittal of someone who was factually innocent, and who should never have 
been prosecuted.  I write this letter in my personal capacity, to create a public record of LCDR 
Dominguez’s innocence, respond to questions and comments about his case, and provide my 
observations and recommendations for improvement of the military justice system. 
 
I was surprised no one asked the committee members who observed LCDR Dominguez’s rehearing 
why he was acquitted.  The facts as presented to the panel members, and which were always the 
underlying facts of this case, showed that LCDR Dominguez committed no acts of “molestation” 
of his daughter, OD.  Instead, his ex-wife, JB, falsely and maliciously accused him of “causing” 
OD to touch his penis and digitally penetrating OD’s vulva shortly before JB filed for a divorce in 
February 2017.  JB and LCDR Dominguez had agreed in August 2016 that she would file for their 
divorce when she met the 6-month residency requirement for Texas.  For two years after JB’s 
initial report, the allegations mounted in severity and frequency (including an allegation of oral 
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penetration of OD’s vulva), culminating in LCDR Dominguez’s wrongful conviction and 
confinement for almost two years. 
 

Motives for False Allegations 
 
JB had several motives launching false accusations against LCDR Dominguez.   
 
1.  Emails between LCDR Dominguez and JB, hours before JB’s report to law enforcement 
officials, showed that she believed LCDR Dominguez intended to report her for physically abusing 
OD.  This was based on JB’s admission she spanked OD so hard that OD needed an icepack (JB 
claimed this spanking prompted OD’s initial “disclosure”).  Under the circumstances, JB made 
false accusations of “molestation” to preempt LCDR Dominguez from making a truthful report of 
JB physically abusing OD. 
 
2.  LCDR Dominguez and JB argued over money, specifically that his support obligation would 
decrease from $6,000/month for the entire family to about $2,000/month for the children.  JB 
resented him for living “the high life” while she had to singularly parent two small children while 
working and finding a place to live. 
 
3.  JB was frustrated with OD, who actively voiced her hatred of JB for separating her from her 
preferred parent—LCDR Dominguez.  In fact, OD expressed her hatred of JB by telling JB she 
wanted her (JB) to die so that she (OD) could return to Hawaii to be with her father.  Launching 
false allegations against LCDR Dominguez led to a no-contact order, which helped JB regain 
control of OD. 
 
OD could not distinguish between telling the truth and telling a lie.  In her own words during her 
first “forensic” interview, “lying is like telling the truth.”  OD also related during this interview 
that she had discussed the allegations with JB “a million times in [her] life.”  OD had her own 
motives to repeat the false accusations.  She was miserable in Texas, and wanted to return to 
Hawaii.  Having been spanked hard enough to require an ice pack, OD succumbed to JB’s 
emotional, direct questioning, and gave an answer that JB “desperately wanted to hear.”  From that 
point forward, OD received positive attention from JB and other individuals.  OD has been so 
brainwashed she cannot distinguish fantasy from reality.  She has also been thoroughly alienated 
from LCDR Dominguez that specialized, reunification therapy is necessary to reestablish their 
relationship. 
 

The Evidence 
 

1.  “Causing OD to Touch his Penis” 
 
     a.  LCDR Dominguez did not “cause” OD to touch his penis.  She poked it once while they 
showered together because she was curious about the differences between boys and girls.  LCDR 
Dominguez stopped her, reported the incident to JB (who laughed about it), and stopped showering 
with OD, as any reasonable father would do.  “Communal showering” was a normal activity for 
this family. 
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     b.  OD was not credible.  Her statements from initial disclosure to JB, to her first “forensic” 
interview (about a week after initial disclosure), to a law-enforcement driven “medical 
examination” (a subject of the appeal and not admitted during the rehearing), to her second 
“forensic” interview (16 months after the first), to the first court-martial, to the rehearing, varied 
widely, and were contradicted in several key aspects by JB.  For example, OD claimed that JB and 
a friend of JB’s returned from a “girls’ night out,” caught OD touching LCDR Dominguez’s penis, 
and LCDR Dominguez went to jail as a result.  JB denied witnessing this.  The only time LCDR 
Dominguez went to jail was because of a domestic dispute in Texas during the family’s PCS move 
from Japan to Hawaii in 2015.  OD’s second “forensic” interview was wholly unreliable, the result 
of more than 16 months of coaching from JB and OD’s therapist at the child advocacy center, and 
leading, suggestive questioning by the forensic interviewer.  
 
     c.  Ultimately, OD’s report of LCDR Dominguez putting a “white” or “clear” (or “green” 
according to her second interview) “sticky” or “slimy” substance on her mouth that tasted like 
throw-up, and misrepresented as “ejaculate,” was nothing more than LCDR Dominguez putting 
hydrocortisone cream and Vaseline around OD’s mouth to treat her hand-foot-mouth disease.  This 
illness resulted in a rash around OD’s mouth.  OD even demonstrated this during her first forensic 
interview when she talked about the “red dots” around her mouth, but the forensic interviewer 
never explored this.  OD’s hand-foot-mouth illness was corroborated by text messages between 
LCDR Dominguez and JB, with a picture of OD, in November of 2016 when LCDR Dominguez 
came to Texas to spend Thanksgiving with his children.  OD had a history of hand-foot-mouth 
disease, with the rash getting inside of her mouth, which caused her to throw up when she ate.   
 
2.  “Digital Penetration of OD’s Vulva” 
 
     a.  LCDR Dominguez never disputed digitally penetrating OD’s vulva.  Rather, he disputed he 
had a sexual intent in doing so.  The evidence showed LCDR Dominguez digitally penetrated OD’s 
vulva while performing his parenting duties to wipe OD after toileting and bathing, or to apply 
medication.  OD had an extensive medical history of injuries and illnesses in her vulva area, 
including but not limited to labial adhesions, urinary tract infections, and yeast infections, which 
would worsen if any residual moisture remained.  In her first forensic interview, OD described 
LCDR Dominguez separating her labia while he wiped her, and demonstrated the action.  LCDR 
Dominguez testified he and JB did this because it was medically necessary to deal with her labial 
adhesions.  This was corroborated by OD’s medical records, which could have been obtained by 
LCDR Dominguez’s previous civilian defense counsel, but he neglected to request them.   
 
     b.  OD also described in her first forensic interview, and demonstrated, that she would bend 
over with her “butt in the air” for her parents to wipe after defecating (“the credit card game”).  
LCDR Dominguez testified both of the children would bend over for visual inspection and wiping 
by both parents, if needed, to ensure no fecal matter remained.  Their son was just beginning his 
toilet training, and OD was not yet fully capable of wiping herself.  Once again, OD twisted a 
normal parenting activity into a sinister “little piggy game” due to manipulations by her mother 
and her therapist at the child advocacy center. 
 
3.  “Oral Penetration of OD’s Vulva” 
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     a.  LCDR Dominguez did not orally penetrate OD’s vulva.  As detailed in the NMCCA’s 2021 
decision, 81 M.J. at 806, 815-20, OD experienced oral copulation from a neighbor girl during a 
“privacy game,” which was not litigated at LCDR Dominguez’s first court-martial.  During the 
rehearing, this incident was the subject of a defense motion pursuant to MRE 412, which was not 
opposed by the Government or OD.  Furthermore, during LCDR Dominguez’s first court-martial, 
OD flatly denied under oath that he ever put his mouth on her vulva.  This was during direct 
examination by the trial counsel. 
 
     b.  OD’s testimony changed dramatically and was absolutely incredible.  She initially disclosed 
during her second forensic interview, in response to suggestive questioning, that LCDR 
Dominguez put his mouth on her vulva in her parents’ bedroom on their bed while JB was in the 
adjoining bathroom.1  But OD testified at the rehearing that he licked her vulva while she was 
sitting on the toilet in her parents’ bathroom.  During a pretrial interview by trial counsel and the 
Government’s expert witness, OD claimed she was “pretty sure” this incident happened.  By the 
time OD testified at the rehearing, she was “confident” this incident happened, obviously the result 
of continued influence.   
 

Rehearing Litigation 
 

Motions were litigated in May of 2022.  Some of motions the defense filed were:  (1) MRE 412 
related to OD’s sexual experience with another child (unopposed); (2) MRE 513 related to OD’s 
behavioral health records in Hawaii and from a child advocacy center in Texas (granted with 
respect to the Texas records, based on JB’s waiver of OD’s privilege); (3) motion to dismiss for a 
defective referral and lack of jurisdiction due to an improperly convened panel (almost half of 
panel members were junior to LCDR Dominguez at the time of referral) (denied); (4) motion to 
compel production of OD’s educational and medical records in Texas (granted on educational 
records, denied on medical records); (5) motion in limine regarding MRE 404(b) and 414 evidence 
(granted in part); (6) motion to suppress LCDR Dominguez’s testimony from his first court-
martial; and (7) motion to compel production of witnesses (granted in part).   
 
Disturbingly, trial counsel received OD’s counseling records from Texas and Hawaii during LCDR 
Dominguez’s first court-martial; the records contained exculpatory information.  Yet instead of 
disclosing them to defense counsel or submitting them to the military judge for an in camera 
review, as they were obligated to do, trial counsel removed them.  Those records were subsequently 
“lost.” 
 
The Government affirmatively disavowed an intent to introduce OD’s forensic interview 
statements under the residual hearsay exception.  However, the Government wanted to introduce 
some of OD’s statements as prior consistent statements, while the Defense sought to introduce 
some of her statements as prior inconsistent statements.  In response to a comment that the 
presentation of OD’s prior statements seemed “confusing,” this is because of the different 
evidentiary standards for prior consistent statements (admissible as substantive evidence), prior 
inconsistent statements made under oath (also admissible as substantive evidence), and prior 

 
1 A picture of the master bedroom and adjoining bathroom contradicted OD’s claims. 



5 
 
 

inconsistent statements generally (limited to evaluating credibility of the witness’s in-court 
testimony).  This required both parties to create clips to comply with the military judge’s order to 
“surgically excise” OD’s forensic interview statements with the “precision of a scalpel, not a meat 
cleaver.”  The panel members were able to view these clips in the courtroom during deliberations.   
 
Responding to the comment that the panel members seemed “annoyed” at having to leave the 
courtroom while the parties were litigating issues, the Rules for Court-Martial require everything 
said in court to be “on the record,” as Congress defines that term (Article 1(14), UCMJ).  
“Sidebars” are not allowed because there would no “record” of the discussion in the audio 
recording or written transcript.  The panel members seemed to be very understanding of this 
dynamic. 
 

Observations and Recommendations 
 
LCDR Dominguez’s case is one of the most egregious miscarriages of justice I have seen in my 
26+ years of practicing military law.  In my opinion, the victim-centric changes over the last two 
decades have not “improved” military justice.  Instead, the responses to Congressional and 
Presidential demands for “more prosecutions and convictions” have created imbalance because the 
changes are designed to make it easier for the Government to prosecute and obtain convictions, 
and harder for defense counsel to defend.  As long as changes to military justice favor the 
Government, at the expense of the accused, there will be more cases like LCDR Dominguez’s.2  I 
offer the following observations and recommendations: 
 
1.  Confirmation bias was rampant throughout the investigation, due to indoctrination to blindly 
believe putative victims and not challenge their credibility.  A law enforcement agent even went 
so far as to suggest that OD was credible because “she looks credible” in her forensic interview.   
“Start by believing the victim” should not have a place in a criminal investigation because it injects 
bias into what should be an impartial process.   
 
     a.  As a result of “believe the victim” dogma, there were no efforts to challenge JB’s credibility, 
even though she was an interested party and gave wildly conflicting statements about what OD 
allegedly reported to her.  In her first forensic interview, OD failed the “test” for evaluating her 
ability to distinguish between the truth and a lie, yet the forensic interview proceeded.  The forensic 
interviewer failed to follow up with OD on inconsistencies within each of her interviews and 
inconsistencies between her first and second interviewers.  The forensic interviewer also failed to 
pursue an alternative hypothesis that “abuse” never happened.   
 
     b.  Law enforcement agents did not pursue leads that would have exposed JB and OD as being 
incredible, such as identifying JB’s friend who purportedly witnessed OD touching LCDR 
Dominguez’s penis.  They also ignored the biggest indicator of innocence—LCDR Dominguez 
actively supported OD’s behavioral health therapy, and cooperated with JB in finding a therapist 
for OD when she moved from Hawaii to Texas. 

 
2 This problem is not unique to the military.  A wealth of information about the dangers of “victim-
centered” investigations and prosecutions can be found at www.prosecutorintegrity.org. 
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RECOMMENDATION:  Law enforcement agents need to be trained to remain objective, and to 
pursue the facts wherever they lead, even when those facts show innocence. 
 
2.  Disparity in resources.  LCDR Dominguez had to pay for civilian defense counsel, and for the 
defense’s expert consultants travel time for both courts-martial.  At his previous court-martial, 
LCDR Dominguez had one military defense counsel, who was replaced by another military 
defense counsel late in the process.  LCDR Dominguez was assigned two military defense counsel 
for his rehearing because he was returned to Hawaii, but the rehearing was held in Bremerton.  
Trial counsel got access to JB and OD for both trials; defense counsel did not.  Military defense 
counsel do not receive the same level of paralegal and administrative support that trial counsel 
receive.   
 
RECOMMENDATION:  Military defense counsel should be resourced on par with trial counsel.  
Consider establishing rules and a fund for “court appointed” civilian defense counsel.  Create a 
rule that defense counsel are entitled to interview all Government witnesses, including the 
complainant and other witnesses with a vested interest in the outcome.  Perpetuating the idea that 
putative victims and those with a vested interest (such as OD and JB in this case) have a “right to 
refuse” pretrial interviews by the defense counsel harms military justice and creates the risk that 
defense counsel will be ineffective for its inability to investigate.  It is difficult, if not impossible, 
for defense counsel to make informed decisions about strategy when Government witnesses refuse 
reasonable defense requests for interviews. 
 
3.  The standard for referring cases to trial, probable cause, is too low.  The value of an Article 32, 
UCMJ, hearing has been eviscerated by changing its purpose.  It used to provide a realistic 
assessment of the strengths and weaknesses of the Government’s case, including remarks about 
the believability, or lack thereof, of witnesses, as well as a means of discovery for the defense. 
 
RECOMMENDATION:  Restore Article 32, UCMJ to its former purpose, to include being a 
source of discovery.  Raise the bar for referral to whether there is sufficient admissible evidence 
to obtain a conviction beyond a reasonable doubt.”3  Consideration should also be given to 
permitting retired Judge Advocates to serve as Article 32 preliminary hearing officers.  Many 
retired Judge Advocates have a wealth of military justice experience, and could provide valuable 
insight.  Also consider making a recommendation of non-referral binding on the Government. 
 
4.  A panel member questioned the military judge as to whether the public would know how the 
members voted.  However, this does not justify continuing non-unanimous verdicts.  Concerns 
about undue influence for disclosing a panel member’s vote would only be valid if Congress 
required unanimous acquittals.  After Ramos v. Louisiana, 140 S. Ct. 1390 (2020), our military 
justice system is now the only American criminal justice system that does not require unanimous 
verdicts.  Consider the following: 
 

 
3 This Committee addressed this issue in its October 2020 report at pp. 55-57, Finding #96.  “The 
difference between the minimal evidentiary threshold of probable cause and the beyond a 
reasonable doubt standard needed to obtain a conviction at trial is significant.”  Id. at 56. 
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     a.  Courts-martial panels are now comprised of eight members (except in capital cases);  
 
     b.  The risk of convicting an innocent person rises as the size of the jury diminishes.  Ballew v. 
Georgia, 435 U.S. 223, 234 (1978); 
 
     c.  Non-unanimous verdicts have racist origins.  Ramos, 140 S. Ct. at 1417-18 (Kavanaugh, J., 
concurring); see also United States v. Causey, 82 M.J. 574, 591 (N-M. Ct. Crim. App. 2022) 
(Gaston, S.J., concurring), rev. denied, 2022 CAAF LEXIS 618 (C.A.A.F. Aug. 26, 2022); 
 
     d.  “The active-duty component officer population is less diverse that the eligible civilian 
population,” and “the officer corps is significantly less racially and ethnically diverse than the 
enlisted population, for both active and Reserve Components.”  Department of Defense Board on 
Diversity and Inclusion Report: Recommendations to Improve Racial and Ethnic Diversity and 
Inclusion in the U.S. Military, Executive Summary at viii, available at 
https://media.defense.gov/2020/Dec/18/2002554852/-1/-1/0/DOD-DIVERSITY-AND-
INCLUSION-FINAL-BOARD-REPORT.PDF (last accessed Aug. 11, 2022). 
 
As a minority, LCDR Dominguez’s reality was that he, an officer sworn to uphold and defend the 
Constitution, was denied the protection of a unanimous verdict in a system with less racial 
diversity, because he is a Servicemember.  While he was fortunate to finally be exonerated by a 
panel of officers, I have many other minority clients who are not.  It is antithetical to “justice for 
all” that the Constitution now provides protection of a unanimous verdict for everyone except those 
who are sworn to uphold and defend it. 
 
RECOMMENDATION:  Congress should require unanimous verdicts of guilty to convict 
Servicemembers, with authorization for one more trial if there is a “hung” panel.  If there is not a 
unanimous verdict after a second trial, the Servicemember must be found not guilty.  Consider the 
use of retirees to serve as panel members to address issues of “undue influence.” 
 
5.  The ability of a CCA to reverse a wrongful conviction for factual insufficiency remains vital to 
the legitimacy of the military justice system, especially in light of the fact that non-unanimous 
guilty verdicts are still permitted.  In my experience, the CCAs do not abuse this authority, and use 
it as an option of “last resort.”4  When the CCAs do set aside convictions for factual insufficiency, 
they explain their rationale for doing so.  See United States v. Armendariz, 82 M.J. 712 (N-M. Ct. 
Crim. App. 2022); United States v. Gilpin, 2019 CCA Lexis 515 (N-M. Ct. Crim. App. 30 Dec. 
2019) (unpub. op.); United States v. Dawkins, 2019 CCA Lexis 386 (N-M. Ct. Crim. App. 4 Oct. 
2019) (unpub. op.); United States v. Wilson, 2019 CCA Lexis 276 (N-M. Ct. Crim. App. 1 Jul. 
2019) (unpub. op.); United States v. Whisenhunt, 2019 CCA Lexis 244 (A. Ct. Crim. App. 3 Jun. 
2019) (unpub. op.); United States v. Soto, 2014 CCA Lexis 681 (A.F. Ct. Crim. App. 16 Sep. 2014) 

 
4 We asserted on appeal that the evidence was factually and legally insufficient to support LCDR 
Dominguez’s convictions.  81 M.J. at 805.  However, because the NMCCA found three other legal 
errors, and cumulative error, the Court set aside his convictions for those reasons and authorized a 
rehearing.  Considering the results of the rehearing, I believe the NMCCA would have been 
justified in setting aside LCDR Dominguez’s convictions for factual and legal insufficiency. 
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(unpub. op.).  Sometimes, panels, and even military judges, erroneously convict, and therefore, it 
remains vital for the CCAs to have the ability to correct that erroneous conviction.  See i.e. United 
States v. Thompson, 2021 CCA Lexis 641 (A.F. Ct. Crim. App. 29 Nov. 2021) (unpub. op.), 
reversed and remanded, 2022 CAAF Lexis 832 (C.A.A.F. 21 Nov. 2022) (holding the AFCCA 
erred in its factual sufficiency review in affirming sexual assault conviction). 
 
RECOMMENDATION:  The CCAs should continue having authority to set aside convictions 
for factual insufficiency.  Congress has already amended Article 66, UCMJ to require an appellant 
to specifically identify the deficiencies in the evidence, and to raise the standard to “clear and 
convincing,” but it will take time to see how the CCAs implement it. 
 
6.  Despite his exoneration, LCDR Dominguez is still treated as a pariah by his command.  
Additionally, members from his first court-martial are still stationed at his command in Hawaii.  
LCDR Dominguez’s pay and benefits have yet to be restored pursuant to Article 75, UCMJ.  He 
has been left to fend for himself to correct his records to regain the promotion he lost.  His 
reasonable request for a humanitarian transfer to Texas to be with his family has been denied, and 
he continues to be held in Hawaii, with no meaningful duties commensurate with his rank and 
experience.  This forces LCDR Dominguez to use leave and incur travel expenses to spend time 
with his family over the holidays.  He is a bona fide victim of false accusations and a wrongful 
conviction and incarceration, without a legal remedy to make him whole.  LCDR Dominguez is 
not the only Servicemember who has been wronged by the military justice system.  The military 
has a duty to care for all Servicemembers and their dependents. 
 
RECOMMENDATIONS: 
 
     a.  Issue guidance implementing Article 75, UCMJ to restore exonerated Servicemembers in a 
timely fashion.  This guidance should come from the DOD to establish uniformity across the 
services.  This guidance should include directives to the services’ respective boards of correction 
of military records to automatically and expeditiously correct exonerated Servicemembers’ records 
to enable them to receive lost promotions, awards, etc. 
 
     b.  Authorize expedited transfers for exonerated Servicemembers, in the same manner as sexual 
assault victims are authorized expedited transfers when they make unrestricted reports of sexual 
assault. 
 
     c.  Establish a compensation fund for Servicemembers who succeed in getting their convictions 
and/or sentence overturned on appeal.  Those facing a rehearing have to wait for the results of the 
rehearing before their backpay can be calculated and paid.  Those who obtained civilian 
employment while on appellate leave have their backpay reduced, and sometimes completely 
withheld, to prevent “double-dipping.”  In the meantime, the lives of these Servicemembers are on 
hold, but they still must find a way to pay their bills.  Compensation funds could be used to bridge 
the gap.  Compensation should be paid to those who served confinement, in addition to “backpay.”   
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This compensation fund could be similar to dependent transitional compensation.5 

d. Establish mental health services for exonerated Servicemembers, and a PTSD-related
condition that qualifies for VA services and disability compensation.  Regarding the need for 
specialized, reunification therapy to reestablish LCDR Dominguez’s relationship with his children, 
this should be covered by Tricare and/or the VA. 

7. Finally, LCDR Dominguez’s case could serve as the impetus for establishing a DOD conviction
integrity unit.  The military should seek to eradicate false accusations, prevent wrongful
convictions, and hold false accusers accountable as vigorously as it seeks to eradicate and prevent
sexual assault, and to hold offenders accountable.

RECOMMENDATION:  Obtain a copy of the audio recording of LCDR Dominguez’s rehearing 
(there is no transcript due to the full acquittal).  I would be happy to provide additional information 
about this case, as well as other cases I have worked on. 

Conclusion 

I consider it a privilege to have represented LCDR Dominguez during his appeal and his rehearing, 
and to continue advocating on his behalf, and on behalf of other clients, for meaningful 
improvements to the military justice system to obtain justice for all.  I can be reached at (719) 426-
8967 or tamimitchelljustice@gmail.com for any questions or concerns.  Thank you. 

Tami L. Mitchell 

cf:  LCDR Manuel Dominguez 
      Sarah Gonzales 

5 JB and the children began receiving transitional compensation (TC) for abused dependents after 
LCDR Dominguez was convicted in February 2020, approximately $2,000/month for three years.  
LCDR Dominguez believes they are still receiving TC even though he was acquitted.  The 
committee should investigate whether the family is still receiving TC because if they are, then 
there is an Anti-Deficiency Act violation.  31 U.S.C. § 1331(a)(1) prohibits federal employees 
from making expenditures in excess of what Congress appropriated.  Pursuant to DEP’T OF 
DEFENSE INSTRUCTION (DODI) 1342.24, eligibility for TC requires a conviction, which there is 
not.  Furthermore, payments must stop when the conviction is set aside, which occurred on October 
22, 2021.  DODI 1342.24, para. 3.2.d.(1)(a).  Payment should have stopped effective December 1, 
2021.  Id. at para. 3.2.d.(2). 



06/07 DEC 22 

 

From: Sarah Elizabeth Gonzales 

To:       Defense Advisory Committee – Investigation, Prosecution, & Defense of Sex Assault in 

             the Armed Forces (DAC-IPAD) 

Subj:   SARAH ELIZABETH GONZALES VICTIM IMPACT STATEMENT TO THE DAC-IPAD 

 

  

Dear DAC-IPAD Committee and Staff Members, 

My name is Sarah Gonzales.  I am the wife of LCDR Manuel Dominguez (Manny).  I am writing this letter to 
you regarding my victimization, at the behest of the US Navy and military justice system, because those in 
charge chose to believe lies.  You are already familiar with the NMCCA’s decision for Manny’s appeal (81 M.J. 
800), as well as the results of his rehearing (FULL ACQUITTAL), so I will not repeat those particular 
details.  My purpose in submitting this letter is so that you, and members of the public, understand that there 
are a variety of victims that deserve to be treated with dignity and respect.  I am one of those “other” victims, as 
in those victims who are generally ignored in the interests of political correctness and expediency.  As my 
husband, my husband’s civilian counsel (Tami Mitchell), and I were not able to get on the committee’s agenda 
for December, I respectfully request that you take the time to read my letter, reflect on my experience, and use 
this to bring meaningful change.  This is my lived experience, my truth, the truth. 

 

I met Manny while we both attended the University of Texas at Austin in the early 2000s. After more than a 
decade of separation, we reconnected in the fall of 2016, after Manny and his then wife (JB) legally separated 
and prepared to divorce. In February 2017, JB maliciously filed false accusations of “child sex abuse” against 
Manny related to their daughter, OD.  Knowing that these accusations were ridiculous, false, and retaliatory in 
nature, Manny and I married in November of 2017.  The entirety of our marriage has been lived under the 
shadow of these fictitious allegations. 

 

Those who are in the Government (specifically US Navy officials) and aware of our situation tend to use the 
word “unusual” to describe it.  I mark this word in quotations because I have come to realize these people use 
this word as a way to tacitly acknowledge the utter injustice of what happened to me and Manny, while at the 
same time, avoid responsibility for their complicity in believing the false accusations, without any fact-
checking.  If something is “unusual,” it’s not unjust and therefore no one is at “fault”. If no one is at fault, no one 
needs to remedy the wrongdoing that occurred.  

 

The evidence showed that JB was able to fabricate enough information through her manipulation of Manny ‘s 
own daughter (OD), that the Navy decided to file charges.  My mother is an attorney, so I am well aware of the 
biases that lie within the criminal justice system, so Manny and I quickly pursued outside representation. Living 
in Hawaii, our choices were few, yet we were able to hire a civilian attorney (who was previously a JAG) for 
Manny’s first court-martial, naturally at our own expense. While Manny had to buy out JB’s interest in his TSP 
account, we were able to use the remainder to pay for legal fees. This marked the first and a long line of 
financial traumas we incurred as a result of these false accusations. Manny maintained a positive attitude that 



since he was factually innocent, that people would see the truth and find him not guilty. I myself, having a 
better understanding of the legal system, knew that we were in a battle for our lives. 

 

Manny’s first court-martial was, by dictionary standards, a farce.[1]  Some might call it a “kangaroo 
court.”  Regardless of what terms people want to use, Manny’s first court-martial was not a legitimate 
trial.  First, the military judge (CAPT Ann Minami) for Manny’s first court-martial was not assigned to be a 
military judge based on her experience. Her lack of experience showed in the rulings she made.  Second, the 
panel member (i.e. jury in the civilian sector) voir dire process was ridiculous. The singular person of color was 
removed due to a personal experience, where a brother of his had gone through a divorce and had been 
falsely accused of sexual assault by their ex-partner.   Several members of the panel had been assigned as 
SAPR representatives for the Navy, so they were predisposed to believe an alleged victim without 
question.  The panel member who had experienced false accusations before was dismissed, while the SAPR 
representatives were allowed to remain on the panel and were considered to not have bias. My heart sank in 
my chest over realizing no justice was going to be done in this trial.  

 

Moving forward to trial testimony, OD actually recanted her allegations on the stand!   She looked directly 
at Manny when she testified about this.  I know this because I was there, I saw it with my own eyes as I sat 
behind Manny in the courtroom.  I held out hope that the panel members would see the allegations for what 
they were—false accusations drummed up by a vindictive ex who pressured her daughter to repeat the lies, 
but who realized she could not lie under oath.  But after this, CAPT Minami admitted OD’s “forensic interviews” 
as substantive evidence, without even viewing them. That she admitted the videos as evidence without even 
viewing them was a complete joke—truth-seeking was not part of this process.  This proceeding reminded me 
of the Salem Witch trials—everyone was ready to burn the witch, convict the man. 

 

I also note that the two Navy JAGs who were detailed as trial counsel were both heavily pregnant and 
emphasized their pregnancies throughout the trial by leaning back whenever they stood up, doing their best to 
villainize Manny.  They sent a subliminal message to the panel members that if they acquitted him, they would 
send a message that they were anti-child as well as anti-Government.  During the closing argument, trial 
counsel argued that OD’s second interview showed she was an abused child.  If that was true, who do you 
think was the perpetrator of said abuse?  It would’ve been JB, since OD was in her continuous and exclusive 
custody since the initial allegations in February 2017.  Despite all of this, I continued to hold out hope that the 
truth would set Manny free—I could not imagine the panel coming to a guilty verdict when the alleged victim 
had recanted on the stand in front of them, under oath. I was wrong.  

 

In early February 2020, about 3 years after JB’s initial report, the panel found Manny guilty of 3 offenses, and 
then sentenced him to 16 years in prison.  I could not breathe. A strange noise rang in my ears, and the room 
seemed to get smaller and brighter. I vaguely recall testifying on Manny’s behalf during sentencing.  But it 
didn’t matter, because the truth didn’t count in this farcical nightmare.  I also remember thinking, when the 
sentence was announced, that Manny and I had made it through a decade apart, so we could do it again. I 
remember going to the Navy exchange with a list in my hand of what Manny would need in prison. Socks, 
underwear, toiletry items that did not contain alcohol, lest he would drink it, which was ridiculous. I remember 
trying not to cry in the store. The night he was sentenced, he was taken away to confinement, that was one of 
the worst nights of my life. Several family members came to stay with me over the next few weeks although I 
barely remember any of it. I am sure the committee members are familiar with the effects of trauma on the 
brain and memory.  

 



 After a few days, I received my first phone call from Manny and began the process of getting cleared to visit 
him in prison on Ford Island, Hawaii. I don’t suppose any of you have ever visited a loved one in prison before. 
I certainly had not. This would be the first of three prisons Manny would be sent to throughout his wrongful 
incarceration. Manny was transferred from Hawaii to Miramar, California in March of 2020, during the height of 
the global COVID-19 pandemic.  As a result, I was pretty much on my own. 

 

The one instance where I felt supported during this time frame, and one of few bright spots in this entire story, 
was Captain Patton. He really supported me in getting myself, our belongings, and our three dogs relocated to 
Texas. I was forced to quit my job as a second-grade teacher in Hawaii in order to relocate to Texas. I had 
never relocated as a military spouse before and had no idea how to process anything. And going back to the 
effects of trauma on the brain, I really wasn’t able to think either. I know that Captain Patton did most of the 
work and for that I am truly thankful.  

 

I was told that I could apply for relief at Manny's command to receive a few additional months of his salary 
while I relocated to Texas to establish a new residence and find a new job. I wrote my letter to the command, 
explaining the situation and asking for relief. I thought that since I had nothing to do with any of this, why would 
they punish me? Again, I was wrong. I was denied this relief and told to move home on my own, with no 
income and, as explained to me, no health insurance, in the middle of a global pandemic.  I was diagnosed 
with adjustment disorder, generalized anxiety and depression, as a result of the years long investigation that 
occurred leading up to the first court martial. Suddenly my insurance had been ripped from me, and I was no 
longer able to see my therapist, attend group therapy sessions, or receive necessary medication. Of all the 
ways I have been victimized by the US Navy, this is one that makes me the angriest. Another person in my 
shoes might have suicided. But I was too angry for that, and I had a husband to think about.  I had to survive 
so that I could continue advocating on Manny’s, and my, behalf. I also had an appeal to win and another court 
martial to endure, although I didn’t know it at the time.  

 

I returned to Texas in May 2020 and began a 2-week quarantine at my parents’ house near Waco, TX. Please 
note: this was before vaccines were available. I was fortunate to find a job as an educator in July 2020, in 
Austin, TX.  I began searching for an attorney to oversee Manny’s appeal, even though I didn’t know how to 
pay for those services, as there was no income from Manny’s employment (or lack thereof), and his credit was 
ruined. We had to rely on my parents to support our endeavors.  After talking to several different attorneys, I 
found Tami.  For the first time, I felt someone was actually listening to me, even though Tami was cautious in 
her initial response, since she hadn’t received the record of the trial.  When she did review it, after reading 
about 2000 pages of transcript, Tami sounded just as angry and appalled as I felt. She confirmed what we 
believed all along as an injustice—a military judge who abused her power, trial counsel who crossed the line of 
ethical boundaries, a host of Navy authorities willing to believe a series of lies, and a vindictive ex willing to lie 
and manipulate a child. That is what supposedly counted for truth in this post-Me Too world. 

 

We hired Tami to lead the way with the appeal. Our experience with the military did not instill any level of trust, 
so relying solely on military-appointed appellate defense counsel was not an option.  Those familiar with the 
appeal process know that it takes around 18 months, which equals 78 weeks, 546 days, and 13,104 minutes. 
It’s multiple birthdays, holidays, weekends, etc. where my only contact with Manny would be through a 
monitored phone call with a maximum of 30 minutes duration.  Even though it took a long time, Tami assured 
us it was because of the numerous issues that needed to be raised due to the complexity or “uniqueness” of 
Manny’s case.  If you were to read the briefs that were submitted, you would agree.  It also took a long time 
due to COVID-19, when attorneys had to rotate being in the office, and as I understand, telework from home 
was less than optimal for military appellate counsel and judges.  



 

While Manny and I endured the appellate process, I was limited to supporting my husband via phone; I couldn’t 
visit him in person due to the pandemic.  Can you understand how hard it is to listen to your spouse trying to 
stay positive while he’s in prison for something that he didn’t do?  Can you understand how hard it is to listen to 
your spouse describe how guards verbally abuse him and other inmates, and abused their authority by 
“searching” him in what would normally be considered a “sexual assault” in the military?  Can you imagine your 
spouse describing the food and the activities which he does to pass time while he waits for confirmation of his 
innocence?  And on top of this, dealing with a COVID-19 pandemic, which didn’t permit visitors, and greatly 
limited phone calls.  Additionally, I don’t think people comprehend the cost of maintaining communication with 
Manny. I was able to set up a phone account that allowed him to call me.  But every time I added money to his 
account I was charged $4.95 out of whatever amount up to $50 that I put in. Each phone call had a connection 
fee and then a fee per minute that was paid after that. Each month I spent on average $250 talking on the 
phone to Manny. The farce continued. 

 

We held out hope when the NMCCA granted our request for oral argument at the NMCCA at the Washington 
Navy Yard, D.C. Manny would obviously not be allowed to attend. My father and I purchased plane tickets, and 
a hotel reservation, with our own funds in order to watch oral arguments take place. While my father was able 
to attend, I was not, because a thunderstorm left me stranded in Dallas.  On the other hand, JB and OD were 
flown to watch the oral arguments on the government’s budget, as well as OD’s victim legal counsel.  One 
would think that, if a child was actually victimized, the mother would not permit her child to attend oral 
argument for an appeal, because attending oral argument would expose the child to further trauma.  So why 
did JB attend the oral argument with OD?  I believe she sought information about the case to “adjust” 
testimony, and because JB wanted to blame Manny for OD’s suffering.  But again, this was all at Government 
expense because Government officials considered them victims, while I was not.  

 

During the appeals process, Manny was transferred to Fort Leavenworth, Kansas. In a way, this was a 
blessing, as the staff and facilities at Fort Leavenworth were far superior and professional to those at Miramar. 
A vaccine for COVID was authorized and I was able to make plans to visit Manny in person for the first time in 
over a year. In total, I traveled to Kansas from Texas four times, all at my own cost. The last time I visited 
Manny at Leavenworth was November of 2021, after the NMCCA released its opinion concluding that Manny’s 
convictions and sentence had to be set aside.  Yet, Manny remained in prison.  

 

I can’t accurately express in words my mindset during the months of November and December 2021 as we 
tried to get Manny released from prison. I was exhausted yet energized and confused. Nobody could give me a 
concrete answer as to when Manny would be released or where he would go upon his release.  Tami and 
military appellate defense counsel inquired several times, but officials at the NMCCA weren’t providing 
answers.  No JAGs in Hawaii or at Leavenworth were providing answers either.  The command in Hawaii was 
using the Pearl Harbor fuel-water crisis as an excuse to avoid dealing with Manny.  Oddly enough, another 
inmate at Leavenworth suggested that Manny sue in federal district court for habeas corpus.  That is exactly 
what he did.  A falsely accused and convicted man sues the US Navy for his own release; sounds like a farce 
to me.   

 

Manny sued the US Navy in the Federal District Court, and the court ordered the Navy to show cause why he 
shouldn’t be released. This was about 7-10 days before Christmas in 2021, more than 22 months after 
Manny’s initial conviction and incarceration. Several questions remained. Where would he be sent? We 
thought surely he would come home to Texas—that made sense on a financial and emotional level, as well as 
considering that Hawaii was still much more restrictive than the rest of the country in admitting people during 



the global pandemic that was still raging. At this point in my victimization, I somehow remained optimistic that 
the Navy would take an action that made common sense. But again, my optimism was misplaced.  We later 
discovered that Navy officials bowed to JB’s demand to keep Manny incarcerated, and then when they 
explained they could not justify his continued confinement, JB demanded that he be returned to Hawaii.  

 

I want you, the committee members and general public, to envision what happened at this point.  Finally, 
Manny was to be released from wrongful imprisonment.  Even though he was being returned to Hawaii, as 
opposed to Texas, he was being released from imprisonment.  But how do you think the process of his release 
played out in real time?  

 

Picture prison officials driving Manny to the Kansas City airport, only to claim they didn’t have the correct 
documentation and had to return to Leavenworth.  The commander of the prison issued Manny a debarment 
letter, claiming he couldn’t return to Leavenworth based on his “conviction,” which technically didn’t 
exist.  Prison officials claimed no hotel facilities were available for Manny to stay in overnight while he waited 
for his early-morning flight to Honolulu.  Really, in ALL OF KANSAS CITY there were no hotels available for 
one single night?  Instead, prison officials told Manny he had a “choice”—return to Leavenworth for the evening 
or sleep on the Kansas City airport floor.  Not really a choice if you ask me.  Manny told them to leave him at 
the airport overnight. 

 

Imagine Manny carrying the entirety of his belongings in a cardboard produce box, given to him from the prison 
kitchen. Imagine him wearing a shirt too small for his frame and pants two sizes too big, his hair unkempt 
because it had not been cut in several months. No official identification, no cell phone, and only $30 in his 
pocket.  Picture Manny relying on the kindness of two strangers, one at each airport during his travel, to use a 
cell phone to call me with status updates on his release.  We don’t have to imagine it, because we lived it. 

 

I flew to Honolulu, HI, again with my own funds that we couldn’t really afford, to meet him upon his arrival. 
Although Manny and I were both vaccinated, he needed to be able to fill out an online entry form to enter the 
island state of Hawaii, as they were much more restrictive than the rest of the United States.  If I had not met 
him in person in Hawaii, he would’ve been without a cell phone and without an identification card, and 
therefore would not have been allowed to even leave the airport. We were finally met by a representative of the 
command at baggage claim as I was waiting to pick up my suitcases, one of which contained clothes and 
shoes for Manny. I remember being excited when I was able to give him his wedding ring back. 

 

A few days passed, and we were informed of the command’s intention to retry him on the three specifications 
Manny was initially convicted of.  While this was the command’s legal right, I was still angry. Did they think we 
had just given up on proving his innocence? Did the Navy hope we were emotionally and financially drained to 
the point where we would just give in this time?  For once, they were wrong. 

 

I had to return to Texas, and Manny made plans to take leave to spend time with me in Austin over the 
holidays.  You would think the command would empathize and support that endeavor.  Instead, what 
happened was a barrage of texts, phone calls, and emails, between Manny, me, Tami, the command’s sponsor 
and the command’s SJA over Manny’s plans for leave and his intended route, which necessarily included a 
layover in Dallas.  JB and the children lived in Arlington, TX.  Despite the fact that Manny was issued a no-
contact order with JB and both children, and his stated intention to follow the no-contact order, there was a 



flurry of questions about his intentions during his layover, the scheduling of Manny’s travel, and whether a 
layover in Dallas was necessary.  All because of his angry, vindictive ex-wife JB.  Again, really?  This was pure 
harassment. 

 

Since Manny’s release from confinement, almost a year now, Manny and I have been forced to live over 3000 
miles apart, separated by people who don’t care what we have gone through to get to this point. In June we 
faced the second court-martial. At least this time our optimism had some support.  We retained Tami to 
spearhead Manny’s defense; she obtained OD’s medical records, which Manny’s prior civilian counsel could 
have done, but didn’t.  She was also able to secure an expert in forensic psychology who was capable of 
identifying the multiple deficiencies in OD’s video interviews.  Manny was assigned two military defense 
counsel, LT Sarah DiMarzo (Hawaii) and LCDR Benjamin Adams (Bremerton, WA).  I would note that this was 
unusual because Manny’s court-martial was to be held in Bremerton, WA, instead of Hawaii.  Manny’s case 
was so complex it demanded the attention of at least 3 attorneys. 

 

I noticed there was more care in detailing the Judge.  While Manny was forced to appear before CAPT Minami 
for his arraignment, she had to recuse herself from presiding over the rehearing, and another, experienced 
judge, CAPT Angela Tang, was detailed.  Although she issued some rulings we disagreed with, her rulings 
were fair, and based on an actual review of the evidence as well as legal precedent.    

 

There were several issues with panel member selection, including the fact that half of the members originally 
detailed were junior in rank (a violation of his rights per the UCMJ).  But at least the members involved in the 
rehearing weren’t SAPR representatives, there was minority representation, and several medical personnel, 
which was important given that OD had many medical problems that were relevant to the charges.  Manny’s 
request for reassignment to Austin, or alternatively Bremerton, was denied.  Reasonable requests for 
discovery, including OD’s records from a “child advocacy” center in Texas, were being denied by the 
Government, resulting in litigation at Bremerton in May.  Keep in mind that OD disclosed during her second 
videoed interview that she learned from her therapist at the child advocacy center that what Manny did to her 
was “abusing,” even though most parents would call wiping your 4-year-old child after going to the bathroom 
normal parenting duties.  Trial counsel had previously received these records, but culled them from the 
materials disclosed to the defense, and subsequently “lost” them.  The Navy gave JB her own VLC, even 
though she didn’t qualify because she wasn’t a named victim.  Why did the Navy spend its resources 
supporting JB and her (and OD’s) lies, while denying me my basic needs and support? 

 

I spent over 2 weeks of leave from my work as an educator attending hearings and meetings related to 
Manny’s rehearing. My parents, Manny’s mother, brother and uncle, and our close friends all attended the 
second trial. So did a few representatives from this committee. Because I was needed as a witness for the 
merits this time, due to new fabricated information from JB and OD, I was unable to watch the trial as I had 
done the first time. It was so nerve wracking to not know what was going on.  And I had to testify, in front of 
strangers, about Manny’s sexual preferences to rebut JB’s false claims.  Do you understand how embarrassing 
that is?  I suspect you do, but only in the context of an alleged victim, i.e. the complainant (OD), and her 
mother (JB).  And keep in mind that JB didn’t have any problems vilifying Manny and his sexual “preferences” if 
she thought it would benefit the case.  Anyone reviewing JB’s statements, contained in the NCIS investigative 
file, would see that. 

 

 



Luckily this panel saw through the lies, this judge allowed in the proper evidence and the correct verdict was 
rendered. Not Guilty. When the verdict was announced it felt like the air was gone from the courthouse. I cried 
out. My dad cried tears of relief. He never cries. Finally, after 5 years and 5 months (65 months, 260 weeks, or 
1,950 days) since the original allegations, Manny and I were going to be free of all this…right?   

 

I’m sure you’ve seen the pattern by now. But no, we are still not free. To this day Manny and I continue to live 
separately. It’s been 5 months since his full acquittal of all charges. The Navy continues to victimize me each 
day we live apart. Manny requested a humanitarian transfer to return to Texas. It was denied without 
explanation, though I believe I know who is behind this decision. No orders have been issued that would allow 
me to move back to Hawaii at Government expense. Even if the Navy did issue orders for me to move to 
Hawaii, it would be impossible for me to do so.  I can’t just quit my job and relocate myself, our belongings, and 
our dogs to Hawaii, for what would be a short period of time. 

 

Manny and I continue to fly back-and-forth across the globe using our own money in order to see each other. 
The average flight from Austin to Honolulu is around $2000 roundtrip. We continue to celebrate holidays and 
birthdays and special occasions separately. I continue to go to bed each night and wake up each morning 
separated from my husband, Manny. We continue to receive no answer from the Navy, as far as when 
Manny’s back-pay and allowances will be paid. The Navy has wrongly denied us the family separation 
allowance we are entitled to receive. So, while we run separate households, financially, we are not supported 
in any way to do so, despite both of us being fully employed. The interest rates on the credit cards that I have 
been using to pay for attorneys and for travel have gotten so bad due to inflation that I have had to send them 
to a debt collection agency. Manny’s credit score was ruined as a result of these false accusations, and now 
my credit score suffers as well.  As a result, neither of us is eligible for loans or financial aid from a bank. 

 

We requested financial aid from several places. One of those places was the Navy Marine Corps Relief 
Society. When Manny was incarcerated, he was unable to pay child support because he was not receiving an 
income. However, the state of Texas does not care if you’re unemployed and in prison for something that you 
did not do. Upon release from prison Manny owed over $10,000 in child support. We requested a grant to pay 
the child support and were denied.  Adding insult to injury, the Navy paid JB monthly “transitional 
compensation” based on Manny’s wrongful conviction, which approximated his monthly support obligation.  To 
the best of our knowledge and belief, the Navy is STILL paying this amount, despite the fact that they no longer 
qualify because his convictions were set aside on appeal and he has no conviction.  The irony that the Navy 
has no problem financially supporting known liars, but won’t financially support the known victim in this case—
Manny.  But that’s just what the Navy is doing. It wasn’t until the command wrote a letter on our behalf that 
Manny and I were issued a no-interest loan to cover the child support that was continuously accruing interest.   

 

While our net monthly income is close to $12,000 we continue to live paycheck to paycheck. In total we have 
debts over $180,000. Almost all of this debt is due to attorney fees over almost 6 years as well as travel to see 
each other or attend legal matters during Manny’s incarceration, or now while the Navy wrongly forces us to 
live apart.  

 

There is no happy ending to this story, our story.  I leave you with some questions that need answers. What 
resources does this committee have for victims like me? What support can you offer me or my family? Do you 
think we even deserve support, or are you of the opinion that’s so commonly heard in JAG offices around the 
country: That if someone is charged with something, they probably did it.  Do you think that only 2-5% of 
sexual assault accusations are false, or do you think those statistics are higher?  Even if you believe only 2-5% 
accusations are false, why would you tolerate any percentage of false accusations?  I recognize the military 



has some adjusting to do in terms of how it oversees sexual assault and sex crimes. I know many victims have 
gone unheard and underserved for far too long. However, if your system of justice creates more victims, how is 
that just? Unfortunately, I know I won’t be the last spouse or family member of a wrongfully accused and 
imprisoned military member. I do hope that knowing my story will start not just a conversation of how to 
address the injustice to those wrongly accused and convicted, but also lead to meaningful change to prevent 
future Servicemembers and their family members from suffering the same way Manny and I have suffered.  
 

                                                                                   Respectfully Submitted,        

                                           
 

                                                                                    Sarah E. Gonzales     
 

                                                                                

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                     
 

[1] “A light dramatic work, in which highly improbable plot situations, [and] exaggerated characters . . . are 
used; a ludicrous, empty show, a mockery.  www.thefreedictionary.com/farce.  “An empty or patently 
ridiculous act, proceeding, or situation.”  www.merriam-webster.com/dictionary/farce. 
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Defense Advisory Committee on Investigation, Prosecution, and Defense  
of Sexual Assault in the Armed Forces (DAC-IPAD) 

 
PUBLIC MEETING AGENDA 

 
December 6-7, 2022 

Ritz-Carlton, Pentagon City, Virginia  
 

Tuesday, December 6, 2022     (Day 1) 
 
8:30 a.m. – 8:50 a.m. Administrative Session (Closed) (Plaza B) 

 
Colonel Jeff A. Bovarnick, Director, DAC-IPAD 

 
9:00 a.m. - 9:10 a.m. Welcome and Introduction to Public Meeting (Grand Ballroom) 

 
Mr. Dwight Sullivan, Designated Federal Officer, Opens Meeting  
Honorable Karla N. Smith, Chair, Opening Remarks 

  
9:10 a.m. – 10:10 a.m. Uniform Code of Military Justice Panel Selection 

(60 minutes) 
 
Colonel Christopher Kennebeck, Chief, Criminal Law, OTJAG, U.S. Army 
Captain Andrew House, SJA, U.S. Naval Academy, U.S. Navy 
Colonel Shannon Sherwin, SJA, Air Education & Training Command, 
  U.S. Air Force 
Colonel Christopher G. Tolar, Deputy SJA to the Commandant of the  
  Marine Corps, U.S. Marine Corps 
Commander Kismet Wunder, Legal Services Command, U.S. Coast Guard 

  
10:10 a.m. – 10:15 a.m. Break 
  
10:15 a.m. – 11:15 a.m. Survivors United 

(60 minutes) 
 
Ms. Adrian Perry, Victim Advocate, Survivors United 
Dr. Breck Perry, Victim Advocate, Survivors United 
Mr. Ryan Guilds, Special Victims’ Counsel, Arnold & Porter LLP 

  
11:15 a.m. – 11:30 a.m. Break 
  
11:30 a.m. – 12:30 p.m. Special Victims’ Counsel/Victims’ Legal Counsel (SVC/VLC) Panel  

(60 minutes) 
 
Colonel Carol A. Brewer, Chief, SVC Program, U.S. Army 
Captain Daniel Cimmino, Chief, VLC Program, U.S. Navy 
Colonel Tracy Park, Chief, VC Program, U.S. Air Force 
Lieutenant Colonel Iain D. Pedden, Chief, VLC Program, U.S. Marine Corps 
Ms. Elizabeth Marotta, Chief, Office of Member Advocacy, U.S. Coast Guard 

  
  



Defense Advisory Committee on Investigation, Prosecution, and Defense  
of Sexual Assault in the Armed Forces (DAC-IPAD) 

 
PUBLIC MEETING AGENDA 

 
12:30 p.m. – 1:30 p.m. Lunch 
  
1:30 p.m. –  3:00 p.m. Offices of Special Trial Counsel Panel 

(60 minutes) 
  

Honorable Carrie F. Ricci, General Counsel, Department of the Army 
 

 Lieutenant General Stuart W. Risch, The Judge Advocate General, U.S. Army 
 
Honorable John P. “Sean” Coffey, General Counsel, Department of the Navy 
 
 Vice Admiral Darse E. “Del” Crandall, Jr., Judge Advocate General, U.S. Navy 
 
 Major General David J. Bligh, Staff Judge Advocate to the Commandant,              
  U.S. Marine Corps 
 
 Honorable Peter J. Beshar, General Counsel, Department of the Air Force 
 
Lieutenant General Charles L. Plummer, The Judge Advocate General, 
  U.S. Air Force  

  
3:00 p.m. – 3:30 p.m. DAC-IPAD and U.S. Government Accountability Office (GAO) Racial 

Disparity Reports Discussion  
(30 minutes) 
 
Mr. Chuck Mason, DAC-IPAD Staff Attorney 
Ms. Nalini Gupta, DAC-IPAD Staff Attorney 

  
3:30 p.m. – 3:45 p.m. Break 
  
3:45 p.m. – 4:00 p.m.  Preview Next Day Meeting 
  
4:00 p.m. – 4:15 p.m. Public Comment  

(15 minutes) 
 
Mr. Christopher Hines 

  
4:15 p.m. Public Meeting Adjourned 

  



Defense Advisory Committee on Investigation, Prosecution, and Defense  
of Sexual Assault in the Armed Forces (DAC-IPAD) 

 
PUBLIC MEETING AGENDA 

 
Wednesday, December 7, 2022   (Day 2) 
  
8:55 a.m. – 9:00 a.m. Welcome and Overview of Day (Grand Ballroom) 
  
9:00 a.m. – 9:30 a.m. Case Review Subcommittee Update 

(30 minutes) 
 
Ms. Audrey Critchley, DAC-IPAD Staff Attorney 
Ms. Kate Tagert, DAC-IPAD Staff Attorney 

  
9:30 a.m. – 10:00 a.m. Special Projects Subcommittee Update 

(30 minutes) 
 
Ms. Meghan Peters, DAC-IPAD Staff Attorney 
Ms. Eleanor Magers Vuono, DAC-IPAD Staff Attorney 

  
10:00 a.m. – 10:15 a.m. Comments by The Honorable Caroline D. Krass 

General Counsel, DoD 
  
10:15 a.m. – 10:45 a.m. Policy Subcommittee Update 

 (30 minutes) 
 
Ms. Terri Saunders, DAC-IPAD Staff Attorney 
Ms. Theresa Gallagher, DAC-IPAD Staff Attorney 

  
10:45 a.m. – 10:55 a.m. Break 
  
10:55 a.m. – 11:55 a.m. Deliberations  

 (60 minutes) 
 
March 2023 Report 
 
Colonel Jeff A. Bovarnick, Director, DAC-IPAD 

  
11:55 a.m. – 12:10 p.m. Meeting Wrap-up; Preview Next Meeting  

(15 minutes) 
  
12:10 p.m. Public Meeting Adjourned 

 



Uniform Code of Military Justice Panel Selection 
Presenter Biographies 

 
 

Colonel Christopher Kennebeck, Chief, Criminal Law Department, Office of The Judge 
Advocate General, U.S. Army  
 
Colonel Chris Kennebeck is the Chief of the Criminal Law Division in the Office of the Judge 
Advocate General in the Pentagon. Together with a small team of military and civilian attorneys 
and paralegals, he advises The Judge Advocate General on criminal law policy and programs, as 
well as military justice operations in the field. COL Kennebeck’s previous assignments include 
Staff Judge Advocate, I Corps and Joint Base Lewis-McCord; Staff Judge Advocate, 2d Infantry 
Combined Division; Chair of the Criminal Law Department, The Judge Advocate General’s 
Legal Center and School; Deputy Staff Judge Advocate, I Corps and Joint Base Lewis-McChord; 
Chief of Criminal Law Policy at the Office of the Judge Advocate General; Chief of Military 
Justice at 7th JMTC in Grafenwoehr, Germany; Senior Defense Counsel in Bagram, 
Afghanistan; Instructor at the US Army Military Police School in Fort Leonard Wood, MO; 
Observer/Controller at the National Training Center in Fort Irwin, CA; and Legal Assistance, 
Trial Counsel, and Special Assistant US Attorney at Fort Riley, KS. COL Kennebeck graduated 
from the US Army War College in Carlisle, PA, in 2020. He graduated from the Command and 
General Staff College in Fort Leavenworth, KS, 2011 and received a Masters of Law degree in 
military law from TJAG Legal Center and School in 2007. He earned his Juris Doctor from the 
University of South Dakota and was accepted as a member of the South Dakota Bar in 1998. He 
received his Bachelor of Science in English and Linguistics from the University of South Dakota 
in 1995. COL Kennebeck is admitted to practice before the Supreme Court of the United States, 
the Court of Appeals for the Armed Forces, and the Army Court of Criminal Appeals. 
 
Captain Andrew House, Staff Judge Advocate, U.S. Naval Academy, U.S. Navy  
 
Captain Andrew R. House, JAGC, USN, currently serves as the Staff Judge Advocate for the United 
States Naval Academy, He graduated from the University of North Carolina at Chapel Hill in1993 with 
a bachelor of arts degree in political science. He received his juris doctor degree from UNC-Chapel 
Hill in 1997. He was commissioned as an Ensign in the United States Navy JAG Corps in1997. Prior to 
commissioning, he served as an enlisted soldier in the U.S. Army and the North Carolina National 
Guard. Following commissioning and completion of Naval Justice School, CAPT House reported to 
Naval Legal Service Office Central, Branch Office Corpus Christi for service as both Legal Assistance 
and Defense Attorney from January 1998 to March 2000. In March2000, he reported to Pearl Harbor, 
Hawaii for duty as Assistant Staff Judge Advocate for Commander, Navy Region Hawaii. In March 
2002, he transferred to Brunswick, Maine as Station Judge Advocate for Naval Air Station Brunswick. 
This tour was followed by assignment as Officer in Charge of Naval Legal Service Office Pacific, 
Detachment Guam in October 2003. In May 2005, CAPT House transferred to USS Enterprise (CVN 
65) for duty as Command Judge Advocate.  
 
After completion of a seven-month combat deployment, he reported to Commander, Naval Air Force 
Atlantic in February 2007 for duty as Deputy Force Judge Advocate. In July 2008, he assumed duty as 
Executive Officer for Naval Legal Service Office Central in Pensacola, Florida, and then served as 
Commanding Officer of NLSO Central from March 2009 until July 2011. He served as Deputy 
Assistant Judge Advocate General for Legal Assistance (Division Director, Code 16) from August 
2011 through September 2013. He then served as the inaugural Deputy Chief of Staff for the Navy 
Victims' Legal Counsel Program from October 2013 until July 2015. He then served as the Staff Judge 
Advocate for Navy Region Mid-Atlantic in Norfolk, VA from July 2015 to August 2016. This was 
followed by a tour as the Division Director for the Navy-Marine Corps Appellate Defense Division 
(Code 45) in Washington, D.C. from August 2016 to January 2019. Prior to assuming his current 
duties, he served as the Commanding Officer of Defense Service Office North onboard the Washington 
Navy Yard from January 2019 to June 2021. 



 
Colonel Christopher G. Tolar, Deputy Staff Judge Advocate to the Commandant of the 
Marine Corps, U.S. Marine Corps 
 
Colonel Tolar currently serves as Deputy Staff Judge Advocate to the Commandant of the 
Marine Corps and Deputy Director, Judge Advocate Division, Headquarters, U.S. Marine Corps 
(HQMC).  
 
A native of New Orleans, Colonel Tolar earned a Bachelor of Arts in Political Science from the 
University of New Orleans in 1993, a Juris Doctor from Loyola University College of Law in 
1997, and a Master of Laws from The Judge Advocate General's Legal Center and School in 
2006. He completed the Air War College curriculum in 2015, and was a fellow in the 
Massachusetts Institute of Technology’s Seminar XXI national security and foreign policy 
program.  
 
Commissioned as a second lieutenant in 1995, he has served in a variety of assignments, 
including Staff Judge Advocate, U.S. Marine Corps Forces, Pacific; Principal Deputy Legal 
Counsel to the Chairman of the Joint Chiefs of Staff; Deputy Staff Judge Advocate, II Marine 
Expeditionary Force; and Staff Judge Advocate, 13th Marine Expeditionary Unit. He deployed 
with 13th MEU in 2007 in support of Operation IRAQI FREEDOM, and in 2009 with the 13th 
MEU-USS BOXER Amphibious Ready Group in support of operations in the INDOPACOM, 
CENTCOM, and AFRICOM areas of responsibility.  
 
In addition to service in support of operational forces, Colonel Tolar has served as Branch Head, 
International and Operational Law, HQMC; Staff Judge Advocate, Marine Corps Recruiting 
Command; as an attorney in the Military Justice and Judge Advocate Support Branches, HQMC; 
and as defense counsel. 
 
Colonel Shannon Sherwin, Staff Judge Advocate, Air Education and Training Command, 
U.S. Air Force  
 
Colonel Shannon L. Sherwin is the Staff Judge Advocate, Headquarters Air Education and 
Training Command (AETC), Joint Base San Antonio-Randolph, TX.  AETC is responsible for the 
recruiting, training, and education of Air Force personnel.  The Office of the Staff Judge Advocate 
establishes policy oversight for 14 legal offices, including six general court-martial jurisdictions, 
which provide legal services to over 62,000 active duty, Reserve, and Guard personnel. 
Col Sherwin received a direct commission as an Air Force judge advocate in November 1997 and 
entered active duty in January 1998.  She has served as a headquarter director; an installation, 
deployed, and Numbered Air Force staff judge advocate; an installation and Major Command 
deputy staff judge advocate; legal advisor to the Combat Operations Division at the Combined Air 
and Space Operations Center and legal advisor to the 603rd Air and Space Operations Center.  She 
is admitted to practice law before the United States Supreme Court, United States Court of 
Appeals for the Armed Forces, and the Supreme Court of the State of Colorado. Prior to her 
current position, Col Sherwin was the Director and Chief Information Officer, Legal Information 
Services Directorate, Headquarters Air Force, Maxwell, Air Force Base Alabama. 
 
She received her Juris Doctor from the University of Denver College of Law and a Masters of 
Law, Military Law w/ International Law Specialty from TJAGLCS. 
 
  



Commander Kismet Wunder, Legal Services Command, U.S. Coast Guard  
 
Commander Kismet R. Wunder currently serves as the Executive Officer for the Legal Service 
Command in Norfolk, Virginia. He is responsible for the delivery of the full spectrum of legal 
services to more than 65 Mission Support Commands and military justice and court-martial 
support for the entire Coast Guard.  
 
Prior to this assignment, he served as the Deputy Staff Judge Advocate for the Ninth Coast 
Guard District in Cleveland, Ohio and was a collateral duty Military Judge. CDR Wunder’s prior 
Coast Guard tours include: Health, Safety and Work-Life (HSWL) Regional Practice Manager 
and the Base Cleveland HSWL Department Head from July 2012 to July 2016, Staff attorney for 
the Fifth Coast Guard District from July 2010 to July 2012, and in the Military Justice Division 
of the Maintenance and Logistics Command Atlantic/Legal Service Command from May 2008 to 
July 2010.  
 
Commander Wunder received his commission from the University of Dayton Army ROTC 
program in 1997. He earned his Juris Doctor from the Cleveland-Marshall College of Law in 
2000. He is licensed to practice law in the State of Ohio. He served on active duty as an Army 
Judge Advocate from 2001-2005 and is a veteran of Operations Enduring and Iraqi Freedom. In 
2005, Commander Wunder left military service and entered private practice, where his focus was 
business litigation, contract disputes, and employment law. In 2008, Commander Wunder joined 
the Coast Guard as a Direct Commission Lawyer.  
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DAC-IPAD Proposed Questions for SJA Panel Selection Panel 
 

Training 
 
1. What training do SJAs and convening authorities receive about the panel selection process? 
Who provides the training? Do Special and General Courts-Martial convening authorities receive 
the same training?  
 
2. Does a command member nominating potential panel members receive any training on the 
panel selection process? If so, please describe the training, who provides it, and when the 
training is provided. 
 
Consideration of race and gender in nominations and selections 
 
3. If an SJA or convening authority determines that a slate of members available for selection is 
racially imbalanced, what are the SJA/CA’s options to ensure the selected panel is drawn from a 
racially representative population of eligible members? 
 
4. What can an SJA do to ensure race and gender are factors for inclusion in the panel selection 
process?   
 
5. What can an SJA do to ensure race and gender factors are not excluding in the panel selection 
process? 
 
Standing Panels 
 
6. Does your Service have standing panels?  Why or why not?  If so, what is the typical length of 
time for a panel?  
 
Nominating potential panel members 
 
7. What criteria is used to develop the pool of potential panel members (geographic location, 
assignment, etc.)? Who establishes this criteria?  
 
8. Is a selective nomination process necessary in your Service? Why or why not?  
 
9. Could a random selection process from the designated pool of available members be used to 
develop panel member nominees? What are the likely effects of randomizing nominee selection?   
 
10. Who nominates potential panel members? Grade/position. 
 
11. Who generally provides legal advice to the command member(s) nominating potential panel 
members? What type of advice is provided?  
 
12. What information about a potential panel member is available to the command member(s) 
nominating potential panel members? 
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Convening Authority Panel Member Selection  
 
13. What advice does the SJA provide to the Convening Authority on selecting panel members, 
in addition to the selection memorandum?  
 
14. Are questionnaires completed by the panel nominees prior to CA selection? 
 
15. Does a CA review completed questionnaires before selecting panel members?  
 
Delegated Authority 
 
16. What authority is normally delegated to the SJA? Excusals, etc. 
 
17. What limitations, if any, are placed on the discretionary exercise of delegated authority? 
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§825. Art. 25. Who may serve on courts-martial 

(a) Any commissioned officer on active duty is eligible to serve on all courts-martial for the trial 
of any person who may lawfully be brought before such courts for trial. 

(b) Any warrant officer on active duty is eligible to serve on general and special courts-martial 
for the trial of any person, other than a commissioned officer, who may lawfully be brought 
before such courts for trial. 

(c)(1) Any enlisted member on active duty is eligible to serve on a general or special court-
martial for the trial of any other enlisted member. 

     (2) Before a court-martial with a military judge and members is assembled for trial, an 
enlisted member who is an accused may personally request, orally on the record or in writing, 
that— 

         (A) the membership of the court-martial be comprised entirely of officers; or  

         (B) enlisted members comprise at least one-third of the membership of the court-martial, 
regardless of whether enlisted members have been detailed to the court-martial. 

     (3) Except as provided in paragraph (4), after such a request, the accused may not be tried by 
a general or special court-martial if the membership of the court-martial is inconsistent with the 
request. 

     (4) If, because of physical conditions or military exigencies, a sufficient number of eligible 
officers or enlisted members, as the case may be, are not available to carry out paragraph (2), the 
trial may nevertheless be held. In that event, the convening authority shall make a detailed 
written statement of the reasons for nonavailability. The statement shall be appended to the 
record. 

(d)(1) Except as provided in paragraph (2) for capital offenses, the accused in a court-martial 
with a military judge and members may, after the findings are announced and before any matter 
is presented in the sentencing phase, request, orally on the record or in writing, sentencing by 
members. 

     (2) In a capital case, the accused shall be sentenced by the members for all offenses for which 
the court-martial may sentence the accused to death in accordance with section 853(c) of this 
title (article 53(c)). 

     (3) In a capital case, if the accused is convicted of a non-capital offense, the accused shall be 
sentenced for such non-capital offense in accordance with section 853(b) of this title (article 
53(b)), regardless of whether the accused is convicted of an offense for which the court-martial 
may sentence the accused to death. 

(e)(1) When it can be avoided, no member of an armed force may be tried by a court-martial any 
member of which is junior to him in rank or grade. 
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     (2) When convening a court-martial, the convening authority shall detail as members thereof 
such members of the armed forces as, in his opinion, are best qualified for the duty by reason of 
age, education, training, experience, length of service, and judicial temperament. No member of 
an armed force is eligible to serve as a member of a general or special court-martial when he is 
the accuser or a witness for the prosecution or has acted as preliminary hearing officer or as 
counsel in the same case. 

     (3) The convening authority shall detail not less than the number of members necessary to 
impanel the court-martial under section 829 of this title (article 29). 

(f) Before a court-martial is assembled for the trial of a case, the convening authority may excuse 
a member of the court from participating in the case. Under such regulations as the Secretary 
concerned may prescribe, the convening authority may delegate his authority under this 
subsection to his staff judge advocate or legal officer or to any other principal assistant.  



Air Force
Pretrial/Panel Selection Materials 



DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS (GCMCA) (MAJCOM/FLDCOM) 

1 

(DATE) 

MEMORANDUM FOR  (GCMCA) 

FROM:  (SJA) 

SUBJECT:  SAMPLE - Pretrial Advice—U.S. v. (MEMBER), (UNIT) 

1. (MEMBER), (UNIT), was charged with (X) charge and (X) specification(s) of (offense) in
violation of Article (X), Uniform Code of Military Justice (UCMJ).  The charge was preferred on
(DATE).  The preliminary hearing under Article 32, UCMJ, was held on (DATE) (Attachment
2).  On (DATE), the Preliminary Hearing Officer (PHO) submitted his report.  The PHO found
probable cause to believe the accused committed the charge and its specification(s) and
recommended trial by General Court-Martial.  On (DATE), the (SPCMCA) forwarded the charge
and its specifications with a recommendation for trial by General Court-Martial (GCM).

2. Pursuant to R.C.M. 406 and Article 34, UCMJ, I provide you the following advice:

a. The charge and specifications each allege offenses under the UCMJ.

b. There is probable cause to believe the accused committed the offenses in the charge and
specifications. 

c. The accused is on active duty in the United States Air Force and was on active duty at the
time of the alleged offenses.  I am satisfied a court-martial would have jurisdiction over the 
accused and over the charge and its specifications.  

3. I recommend you refer the charge and specifications to trial by GCM.

4. If you determine referral to trial by GCM is appropriate, I recommend you do so by selecting at
least 16 court-martial members on the proposed 1st Indorsement (Attachment 1).  In accordance
with Article 25, UCMJ, members detailed to a court-martial shall be those persons who you
determine are best qualified by reason of their age, education, training, experience, length of
service, and judicial temperament.  Neither rank, race, ethnicity, sexual orientation, AFSC, duty
position, nor any other factor may be used for the deliberate or systematic exclusion of qualified
persons for court-martial membership.  Your selection of members is not limited to the individuals
listed on Attachment 1; you may select any eligible member in your command, or in another
command with concurrence of the commander concerned, not junior in grade to the accused.  You
may also require additional nominees be submitted for your consideration.

5. Pursuant to R.C.M. 912A, you may authorize the military judge to impanel alternate
members.  You may either designate a specific number of alternates or specify that alternates
may be impaneled only if excess members remain after the exercise of all challenges.  Please
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indicate on the 1st Indorsement whether you authorize the military judge to impanel alternate 
members, and, if so, whether you designate a specific number of alternates.  I recommend you 
not authorize the military judge to impanel alternate members. 
 
 
 
 

(NAME), (RANK), USAF 
Staff Judge Advocate 

 
2 Attachments:   
1.  GCMCA 1st Indorsement 
2.  Article 32 Report 
 



1st Ind to Pretrial Advice, United States v. (MEMBER), (UNIT) 
 
From:  (GCMCA) 
 
To:  (GCMCA/JA) 
 
1.  Direction of the Convening Authority:  I reviewed the charge sheet, Preliminary Hearing Officer’s 
report and all evidence associated with this case, and considered the advice of my Staff Judge Advocate in 
the above-named case.  I approve the recommendation by the Staff Judge Advocate and direct the charge 
and specifications be referred to trial by general court-martial. 
 
2.  By reason of their age, education, training, experience, length of service, and judicial temperament, 
under Article 25, UCMJ, I hereby select the following individuals to serve as members in the general 
court-martial of U.S. v. (MEMBER), (SSN).  Selection is made by my placement of a mark in one of the 
spaces next to the selectees.   
 
 NAME UNIT MAJCOM 
_____   COL XXXXXXX 90 MSFS AFGSC 
_____ COL XXXXXXX 321 MS AFGSC 
_____   LT COL XXXXXXX 319 MS AFGSC 
_____   LT COL XXXXXXX 90 MW AFGSC 
_____   LT COL XXXXXXX 90 CONS AFGSC 
_____   MAJ XXXXXXX 90 CPTS AFGSC 
_____   MAJ XXXXXXX 90 MUNS AFGSC 
_____   MAJ XXXXXXX 90 OMRS AFGSC 
_____   MAJ XXXXXXX 890 MSFS AFGSC 
_____ CAPT XXXXXXX 320 MS AFGSC 
_____ CAPT XXXXXXX 90 OSS AFGSC 
_____   CAPT XXXXXXX 320 MS AFGSC 
_____   CAPT XXXXXXX 90 CS AFGSC 
_____   CAPT XXXXXXX 90 OSS AFGSC 
_____   1ST LT XXXXXXX 90 MMXS AFGSC 
_____ 1ST LT XXXXXXX 319 MS AFGSC 
_____ 1ST LT XXXXXXX 90 CES AFGSC 
_____ 1ST LT XXXXXXX 319 MS AFGSC 
_____   2ND LT XXXXXXX 90 SFS AFGSC 
_____   2ND LT XXXXXXX 321 MS AFGSC 
_____   2ND LT XXXXXXX 320 MS AFGSC 
_____   2ND LT XXXXXXX 90 FSS AFGSC 
_____ __________________________________ ________ 

 
________ 
 

_____ __________________________________ ________ 
 

________ 
 

In accordance with R.C.M. 912A: 
 
______  I authorize the military judge to impanel _____alternate members. 
 
______  I authorize the military judge to impanel alternate members only if, after the exercise of 
challenges, excess members remain. 
 
______  Alternate members are not authorized. 
 
 
 



3.  Prepare an order effecting the appointment of the above-named selectees. 
 
 
 
 
    (NAME) 
    (RANK), [(USAF)(USSF)] 
    Commander 



SO A-(X) 

DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS, (GCMCA) (MAJCOM/FLDCOM) 

(BASE), (STATE) (ZIP CODE) 
 
SPECIAL ORDER                                         (DATE) 
A-(X) 
 
Pursuant to authority contained in Special Order G-20-001, Department of the Air Force, dated  
5 December 2019, a general court-martial is hereby convened.  It may proceed at (BASE), (STATE), to 
try such persons as may be properly brought before it.  The court will be constituted as follows: 

 
                         MEMBERS              UNIT   MAJCOM     BASE 

COL XXXXXX 321 MS AFGSC F.E. WARREN AFB 
LT COL XXXXXX 319 MS AFGSC F.E. WARREN AFB 
LT COL XXXXXX  90 MW AFGSC F.E. WARREN AFB 
MAJ XXXXXX 90 MUNS AFGSC F.E. WARREN AFB 
MAJ XXXXXX 90 OMRS AFGSC F.E. WARREN AFB 
CAPT XXXXXX 320 MS AFGSC F.E. WARREN AFB 
CAPT XXXXXX 320 MS AFGSC F.E. WARREN AFB 
CAPT XXXXXX 90 CS AFGSC F.E. WARREN AFB 
CAPT XXXXXX 90 OSS AFGSC F.E. WARREN AFB 
1ST LT XXXXXX 319 MS AFGSC F.E. WARREN AFB 
1ST LT XXXXXX 90 CES AFGSC F.E. WARREN AFB 
1ST LT XXXXXX 319 MS AFGSC F.E. WARREN AFB 
2ND LT XXXXXX 90 SFS AFGSC F.E. WARREN AFB 
2ND LT XXXXXX 321 MS AFGSC F.E. WARREN AFB 
2ND LT XXXXXX 320 MS AFGSC F.E. WARREN AFB 
2ND LT XXXXXX 90 FSS AFGSC F.E. WARREN AFB 

 
The military judge is not authorized to impanel alternate members. 
 
 
 
 
    (NAME)  
    (RANK), [(USAF)(USSF)] 
    Commander 
 
FOR THE COMMANDER 
 
 
 
 
(NAME), Colonel, USAF     Distribution: 
Staff Judge Advocate    1 - Ea Individual 
    1 - Ea Org 
        1 – (INSTALLATION LEGAL OFFICE) 



MEMORANDUM FOR  (SJA for GCMCA) 
 
FROM:  (GCMCA) 
 
SUBJECT:  General Court-Martial of U.S. v. (MEMBER) 
 
1.  The following individuals were previously selected to serve as members of a general court-martial 
convened by Special Order A-(X), dated (DATE), to hear the case of U.S. v. (MEMBER).  The 
individuals denoted by my initials are relieved as court-martial members in this case:  
 

                 MEMBERS           UNIT           MAJCOM        
_____ COL XXXXXXXXX 321 MS AFGSC 
_____ LT COL XXXXXXXXX 319 MS AFGSC 
_____ LT COL XXXXXXXXX 90 MW AFGSC 
_____ MAJ XXXXXXXXX 90 MUNS AFGSC 
_____ MAJ XXXXXXXXX 90 OMRS AFGSC 
_____ CAPT XXXXXXXXX 320 MS AFGSC 
_____ CAPT XXXXXXXXX 320 MS AFGSC 
_____ CAPT XXXXXXXXX 90 CS AFGSC 
_____ CAPT XXXXXXXXX 90 OSS AFGSC 
_____ 1ST LT XXXXXXXXX 319 MS AFGSC 
_____ 1ST LT XXXXXXXXX 90 CES AFGSC 
_____ 1ST LT XXXXXXXXX 319 MS AFGSC 
_____ 2ND LT XXXXXXXXX 90 SFS AFGSC 
_____ 2ND LT XXXXXXXXX 321 MS AFGSC 
_____ 2ND LT XXXXXXXXX 320 MS AFGSC 
_____ 2ND LT XXXXXXXXX 90 FSS AFGSC 
 
2.  I hereby select the following individuals, denoted by my initials, as court-martial members in this 
case: 
 
_____ COL  XXXXXXXXX 90 OMRS AFGSC 
_____ LT COL  XXXXXXXXX 90 OSS AFGSC 
_____ MAJ  XXXXXXXXX   90 HCOS AFGSC 
_____ MAJ  XXXXXXXXX 321 MS AFGSC 
_____ CAPT  XXXXXXXXX 90 OSX AFGSC 
_____ 1ST LT  XXXXXXXXX 90 LRS AFGSC 
_____ CMSGT  XXXXXXXXX 90 CES AFGSC 
_____ CMSGT  XXXXXXXXX 90 LRS AFGSC 
_____ SMSGT  XXXXXXXXX 790 MXS AFGSC 
_____ MSGT  XXXXXXXXX 90 FSS AFGSC 



 
In accordance with R.C.M. 912A: 
 
______  I authorize the military judge to impanel _____alternate members. 
 
______  I authorize the military judge to impanel alternate members only if, after the exercise of 
challenges, excess members remain. 
 
______  Alternate members are not authorized. 
 
3.  Prepare a new convening order reflecting the appointment of the members selected and relieving 
the individuals named above. 
 
 
 
 

   (NAME) 
   (RANK), [(USAF)(USSF)] 
   Commander 

_____ MSGT JACK A.  XXXXXXXXX 90 MDG AFGSC 
_____ MSGT  XXXXXXXXX 90 LRS AFGSC 
_____ TSGT  XXXXXXXXX 90 CS AFGSC 
_____ TSGT  XXXXXXXXX 90 CES AFGSC 
_____ TSGT  XXXXXXXXX 90 MW AFGSC 
_____ ________________________________________ ____________ ________ 
_____ ________________________________________ ____________ ________ 
_____ __________________________________________ _____________ ________ 



SO A-(X) 

 
 

DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS, (GCMCA) (MAJCOM/FLDCOM) 

(BASE), (STATE) (ZIP CODE) 
 

SPECIAL ORDER                                                                                                                 (DATE) 
A-(X) 
 
The following members are detailed to the general court-martial convened by Special Order A-(X), this 
headquarters, dated (DATE), vice LT COL XXXXXXX, LT COL XXXXXXX, MAJ XXXXXXX, 
CAPT XXXXXXXXX, 1ST LT XXXXXXXXX, and 2ND LT XXXXXXXXX, relieved.  
 

                   MEMBERS                    UNIT               MAJCOM                   BASE 
 

CMSGT XXXXXXXXXXX 90 CES AFGSC F.E. WARREN AFB 

CMSGT XXXXXXXXXXX 90 LRS AFGSC F.E. WARREN AFB 

SMSGT XXXXXXXXXXX 790 MXS AFGSC F.E. WARREN AFB 

MSGT XXXXXXXXXXX 90 FSS AFGSC F.E. WARREN AFB 

MSGT XXXXXXXXXXX 90 MDG AFGSC F.E. WARREN AFB 

MSGT XXXXXXXXXXX 90 LRS AFGSC F.E. WARREN AFB 

 
The military judge is not authorized to impanel alternate members.  

 
 
    (NAME) 
    (RANK), [(USAF)(USSF)] 
    Commander 
 
FOR THE COMMANDER 
 
 
 
(NAME), Colonel, USAF       DISTRIBUTION: 
Staff Judge Advocate       1 – Ea Individual 
       1 – Ea Org  
           1 – (INSTALLATION LEGAL OFFICE) 



DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS (GCMCA) (MAJCOM/FLDCOM) 

 
 
 
 
MEMORANDUM FOR  (SUBORDINATE SPCMCAs) 
 
FROM:   (GCMCA) 
 (ADDRESS LINE 1) 
    (ADDRESS LINE 2) 
 
SUBJECT:  Duty as a Court-Martial Member 
 
1.  As commander of (UNIT), I have the responsibility to serve as general court-martial 
convening authority for this command.  The military justice system remains vital to the 
Department of the Air Force mission and the maintenance of morale, good order, and discipline.  
Likewise, faithful and attentive service as a court-martial panel member has proven 
indispensable for military justice to function properly.   
 
2.  I view the duty of court-martial panel member as one of the most important duties any officer 
or enlisted person can be called upon to perform.  Following guidelines set out in the Uniform 
Code of Military Justice, for general courts-martial, I personally review the background data of 
each member nominated for service.  Further, I select only those who I believe are best qualified 
for this duty by reason of their age, education, training, experience, length of service, and judicial 
temperament.   
 
3.  Because of the critical importance of service as a court-martial member, once an individual is 
selected to serve, that person should serve unless a compelling reason arises.  Service as a court 
member becomes an individual’s primary duty during the period of the trial.  Additionally, 
subordinate commanders should nominate their best personnel for this duty, regardless of AFSC.   
 
 
 
 

(NAME) 
(RANK), USAF 
Commander 

 
cc: 
(SUBORDINATE SPCMCA LEGAL OFFICES) 



DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS (GCMCA) (MAJCOM/FLDCOM) 

 

(DATE) 
 
MEMORANDUM FOR  (GCMCA) 
 
FROM:  UNIT/OFFICE SYMBOL 
 
SUBJECT:  Excusal from Court Member Duty 
 
I, (NAME), respectfully request that I be excused from the court-martial scheduled to begin on 
(DATE). I am unavailable to fulfill these duties due to (REASON).  
 
 
 
 

(NAME), [(USAF)(USSF)] 
Duty Title 
 

1st Ind, [(SQ/CC) (or equivalent)] 
 
I concur/do not concur. 
 
 
 
 
       (NAME), [(USAF)(USSF)] 
       Commander, (UNIT) 
 
2nd Ind, [(GROUP/CC) (or equivalent)] 
 
I concur/do not concur.  
 
 
 
 
       (NAME), [(USAF)(USSF)] 
       Commander, (UNIT) 
 
 



DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS (GCMCA) (MAJCOM/FLDCOM) 

 

(DATE) 
 
MEMORANDUM FOR  (PANEL MEMBER’S COMMANDER) 
 
FROM:  (GCMCA/SJA) 
 
SUBJECT:  Excusal from Court Member Duty 
 
On (DATE), I received your request to excuse (NAME), (RANK) from court- martial duty for 
the general court-martial scheduled to convene on (DATE).  Pursuant to the delegated authority 
from (GCMCA), I hereby excuse (NAME) from court-martial duty. 
 
 
 
 

(NAME), Colonel, USAF 
Staff Judge Advocate 

 
cc: 
Court-martial Member (NAME) 
(INSTALLATION LEGAL OFFICE) 



Navy
Pretrial/Panel Selection Materials 











Marine Corps
Pretrial/Panel Selection Materials 













Coast Guard
Pretrial/Panel Selection Materials 





Subj: NOMINATION OF COURTS-MARTIAL PANEL MEMBERS FOR 
POOL 

5817 
12 Apr 2021 

a. To potentially serve as a court-martial panel members, personally nominate at least
eighty (80) officers and fifty-six (56) enlisted personnel within 50 miles of Base Alameda. A 
roster is provided in Enclosure (1). You may nominate more. 

b. Record your nominations in Enclosure (2), provide the list to Legal Service Command,
and wait for next steps.  

# 

Enclosure: (1) Alpha Roster of Officers and Enlisted within 50 miles 
(2) List of Nominated Officers and Enlisted

Copy: 
CG Base Alameda (cd) 



EMPLID LAST NAME FIRST NAME EMPL CLASS PYGD RATE SAL ADMIN PLAN SEX AGE TIME IN SERVICE HIGHEST_EDUC_LVL EDUCATION LEVEL POSITION_NBR CG_EXP_AD_TERM_DT CG_EXP_LOSS_DT CG_AD_BASE_DT PAY BASE DT RANK DT ROTATE DT MBR S DEPTID MBR S ATU MBR'S OPFAC MBR'S DEPT NAME CITY STATE POSTAL
AD O6 CAPT OFF M 9 26 G G‐Bachelo 's Level Deg ee 30‐JUN‐24 30‐JUN‐24 18‐MAY‐94 18‐MAY‐94 01‐JUL‐16 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O5 CDR OFF M 1 19 G G‐Bachelo 's Level Deg ee 30‐MAY‐31 30‐MAY‐31 23‐MAY‐01 23‐MAY‐01 01‐SEP‐17 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD W2 AV 2 WAR M 9 23 C C‐HS G aduate o  Equ valent 31‐OCT‐27 31‐OCT‐27 25‐AUG‐97 25‐AUG‐97 01‐JUN‐20 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O5 CDR OFF M 0 17 G G‐Bachelo 's Level Deg ee 30‐MAY‐33 30‐MAY‐33 21‐MAY‐03 21‐MAY‐03 01‐JUL‐19 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 0 21 C C‐HS G aduate o  Equ valent 30‐JUN‐41 30‐JUN‐41 27‐SEP‐99 27‐SEP‐99 01‐JAN‐21 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 36 18 D D‐Some College 30‐JUN‐40 30‐JUN‐40 21‐OCT‐02 21‐OCT‐02 01‐AUG‐20 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 35 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐JUL‐19 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 3 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐OCT‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O5 CDR OFF M 7 2 G G‐Bachelo 's Level Deg ee 30‐JUN‐35 30‐JUN‐35 01‐JUN‐96 01‐JUN‐96 01‐SEP‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3E LT OFE M 38 1 I I‐Maste 's Level Deg ee 30‐JUN‐42 30‐JUN‐42 25‐JUL‐06 25‐JUL‐06 11‐MAY‐16 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 32 9 C C‐HS G aduate o  Equ valent 17‐MAY‐41 17‐MAY‐41 18‐MAY‐11 18‐MAY‐11 18‐MAY‐15 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 2 20 G G‐Bachelo 's Level Deg ee 30‐JUN‐39 30‐JUN‐39 31‐DEC‐00 28‐SEP‐96 01‐JUL‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 29 7 C C‐HS G aduate o  Equ valent 30‐JUN‐44 30‐JUN‐44 17‐JUN‐13 17‐JUN‐13 21‐MAY‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 36 16 G G‐Bachelo 's Level Deg ee 30‐JUN‐40 30‐JUN‐40 16‐NOV‐04 16‐NOV‐04 01‐JUL‐20 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF F 6 21 G G‐Bachelo 's Level Deg ee 30‐JUN‐40 30‐JUN‐40 29‐SEP‐99 19‐AUG‐92 01‐JUL‐20 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF F 28 6 C C‐HS G aduate o  Equ valent 20‐MAY‐44 20‐MAY‐44 21‐MAY‐14 21‐MAY‐14 21‐MAY‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 30 6 C C‐HS G aduate o  Equ valent 20‐MAY‐44 20‐MAY‐44 21‐MAY‐14 21‐MAY‐14 21‐MAY‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF M 26 3 A A‐Not Ind cated 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF M 26 3 C C‐HS G aduate o  Equ valent 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF F 26 3 C C‐HS G aduate o  Equ valent 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF M 27 3 C C‐HS G aduate o  Equ valent 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 31 6 G G‐Bachelo 's Level Deg ee 30‐JUN‐47 30‐JUN‐47 09‐DEC‐14 09‐DEC‐14 22‐NOV‐20 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 30 5 I I‐Maste 's Level Deg ee 30‐JUN‐46 30‐JUN‐46 21‐APR‐15 21‐APR‐15 24‐NOV‐19 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 3 G G‐Bachelo 's Level Deg ee 30‐JUN‐47 30‐JUN‐47 26‐JUL‐16 26‐JUL‐16 22‐NOV‐20 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O6 CAPT OFF M 3 21 I I‐Maste 's Level Deg ee 30‐JUN‐29 30‐JUN‐29 19‐MAY‐99 19‐MAY‐99 01‐OCT‐20 01‐JUL‐23 000503 37 51290 CEU OAKLAND‐PRODUCT LINE OAKLAND CA 94612
AD W4 INV4 WAR M 52 28 C C‐HS G aduate o  Equ valent 30‐JUN‐22 30‐JUN‐22 19‐APR‐92 14‐SEP‐87 01‐JAN‐17 01‐JUL‐23 000716 47 77100 CG S PACIFIC REG ALAMEDA CA 94501
AD W3 INV3 WAR M 8 21 D D‐Some College 30‐SEP‐29 30‐SEP‐29 20‐JUL‐99 20‐JUL‐99 01‐JUN‐18 01‐JUL‐24 000716 47 77100 CG S PACIFIC REG ALAMEDA CA 94501
AD W2 INV2 WAR M 38 18 C C‐HS G aduate o  Equ valent 30‐SEP‐32 30‐SEP‐32 16‐JUL‐02 16‐JUL‐02 01‐JUN‐20 01‐JUL‐24 000716 47 77100 CG S PACIFIC REG ALAMEDA CA 94501
AD W2 INV2 WAR M 0 13 C C‐HS G aduate o  Equ valent 31‐DEC‐37 31‐DEC‐37 23‐OCT‐07 23‐OCT‐07 01‐JUN‐20 01‐JUL‐24 000716 47 77100 CG S PACIFIC REG ALAMEDA CA 94501
AD O6 CAPT OFF M 6 23 G G‐Bachelo 's Level Deg ee 30‐JUN‐27 30‐JUN‐27 21‐MAY‐97 21‐MAY‐97 01‐JUL‐19 01‐JUL‐22 002368 74 61200 TRACEN PET CMD STAFF PETALUMA CA 94952
AD O5 CDR OFF M 3 21 G G‐Bachelo 's Level Deg ee 30‐JUN‐30 30‐JUN‐30 14‐JAN‐00 14‐JAN‐00 01‐JUL‐16 01‐JUL‐22 002368 74 61200 TRACEN PET CMD STAFF PETALUMA CA 94952
AD O4 LCDR OFF F 2 10 K K‐Docto ate (P ofess onal) 30‐JUN‐41 30‐JUN‐41 12‐JUL‐10 12‐JUL‐10 01‐JUL‐17 01‐JUL‐22 002368 74 61200 TRACEN PET CMD STAFF PETALUMA CA 94952
AD O3E LT OFE M 6 23 G G‐Bachelo 's Level Deg ee 31‐AUG‐27 31‐AUG‐27 19‐JUN‐97 26‐AUG‐96 01‐MAY‐20 01‐JUL‐22 002370 74 61200 TRACEN PET CUST SPRT SERVICES PETALUMA CA 94952
AD W2 PERS2 WAR M 33 15 C C‐HS G aduate o  Equ valent 31‐AUG‐35 31‐AUG‐35 12‐JUL‐05 12‐JUL‐05 01‐JUN‐18 01‐JUL‐24 002370 74 61200 TRACEN PET CUST SPRT SERVICES PETALUMA CA 94952
AD O3E LT OFE M 38 19 C C‐HS G aduate o  Equ valent 30‐SEP‐31 30‐SEP‐31 10‐JUL‐01 10‐JUL‐01 01‐MAY‐19 01‐JUL‐23 002374 74 61200 TRACEN PET COMPTROLLER DIV PETALUMA CA 94952
AD O4 LCDR OFF M 38 15 C C‐HS G aduate o  Equ valent 30‐MAY‐36 30‐MAY‐36 11‐JUL‐05 11‐JUL‐05 01‐JUL‐17 01‐JUL‐23 002374 74 61200 TRACEN PET COMPTROLLER DIV PETALUMA CA 94952
AD O5 CDR OFF M 1 18 G G‐Bachelo 's Level Deg ee 30‐MAY‐32 30‐MAY‐32 22‐MAY‐02 22‐MAY‐02 01‐JUL‐18 01‐JUL‐22 002378 74 61200 TRACEN PET FAC ENG DIV PETALUMA CA 94952
AD W4 MAT4 WAR M 51 28 C C‐HS G aduate o  Equ valent 31‐AUG‐22 31‐AUG‐22 05‐JUN‐92 16‐SEP‐91 01‐JUN‐13 01‐JUL‐22 002378 74 61200 TRACEN PET FAC ENG DIV PETALUMA CA 94952
AD O4 LCDR OFF F 35 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐JUN‐19 01‐JUL‐22 002378 74 61200 TRACEN PET FAC ENG DIV PETALUMA CA 94952
AD O3 LT OFF F 27 C C‐HS G aduate o  Equ valent 17‐MAY‐46 17‐MAY‐46 18‐MAY‐16 18‐MAY‐16 18‐MAY‐20 01‐JUL‐23 002378 74 61200 TRACEN PET FAC ENG DIV PETALUMA CA 94952
AD O4 LCDR OFF M 35 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐JUN‐19 01‐JUN‐24 003491 74 61200 TC PET PERF SYS DIV PETALUMA CA 94952
AD O4 LCDR OFF M 1 1 A A‐Not Ind cated 30‐JUN‐37 04‐OCT‐06 04‐OCT‐06 01‐SEP‐17 01‐JUL‐22 003491 74 61200 TC PET PERF SYS DIV PETALUMA CA 94952
AD O3E LT OFE M 39 15 C C‐HS G aduate o  Equ valent 26‐SEP‐05 26‐SEP‐05 10‐JAN‐20 01‐JUL‐22 003493 74 61200 TC PET OPS TRNG DIV PETALUMA CA 94952
AD O4 LCDR OFF M 2 23 D D‐Some College 30‐JUN‐40 30‐JUN‐40 24‐JUN‐97 24‐JUN‐97 01‐AUG‐20 01‐JUL‐23 003496 74 61200 TC PET ELEC & INFO TRNG DIV PETALUMA CA 94952
AD W4 ELC4 WAR M 9 29 C C‐HS G aduate o  Equ valent 31‐MAR‐22 31‐MAR‐22 06‐JAN‐92 06‐JAN‐92 01‐JUN‐18 01‐JUL‐22 003496 74 61200 TC PET ELEC & INFO TRNG DIV PETALUMA CA 94952
AD O3E LT OFE M 35 11 I I‐Maste 's Level Deg ee 30‐JUN‐46 30‐JUN‐46 28‐MAY‐09 13‐JUN‐06 07‐DEC‐19 01‐JUL‐22 003496 74 61200 TC PET ELEC & INFO TRNG DIV PETALUMA CA 94952
AD W3 ISM3 WAR M 52 27 C C‐HS G aduate o  Equ valent 31‐JUL‐23 31‐JUL‐23 31‐MAY‐93 31‐MAY‐93 01‐JUN‐18 01‐JUL‐22 003498 74 61200 TC PET TRNG RESOURCE SUPT BR PETALUMA CA 94952
AD O3 LT OFF F 31 9 G G‐Bachelo 's Level Deg ee 17‐MAY‐41 17‐MAY‐41 18‐MAY‐11 18‐MAY‐11 18‐MAY‐15 01‐JUL‐23 003498 74 61200 TC PET TRNG RESOURCE SUPT BR PETALUMA CA 94952
AD O6 CAPT OFF F 21 G G‐Bachelo 's Level Deg ee 30‐JUN‐29 30‐JUN‐29 19‐MAY‐99 19‐MAY‐99 01‐OCT‐20 01‐JUL‐23 003509 11 71111 D11 LEGAL STAFF (DL) ALAMEDA CA 94501
AD O5 CDR OFF M 9 19 K K‐Docto ate (P ofess onal) 30‐JUN‐30 12‐OCT‐01 09‐OCT‐01 01‐SEP‐18 01‐JUL‐23 003509 11 71111 D11 LEGAL STAFF (DL) ALAMEDA CA 94501
EAD O3E LT OFE M 33 10 C C‐HS G aduate o  Equ valent 17‐JUN‐13 15‐APR‐46 09‐APR‐10 18‐JUN‐07 16‐APR‐16 01‐JUL‐22 003509 11 71111 D11 LEGAL STAFF (DL) ALAMEDA CA 94501
EAD O3 LT OFF F 36 2 G G‐Bachelo 's Level Deg ee 17‐JUN‐48 18‐JUN‐18 18‐JUN‐18 18‐JUN‐18 01‐JUL‐22 003509 11 71111 D11 LEGAL STAFF (DL) ALAMEDA CA 94501
AD W4 ISM4 WAR M 23 I I‐Maste 's Level Deg ee 31‐AUG‐27 31‐AUG‐27 17‐JUN‐97 17‐JUN‐97 01‐JUN‐20 01‐JUL‐23 004881 31 53740 ESD PETALUMA PETALUMA CA 94952
AD W3 F&S3 WAR M 8 28 C C‐HS G aduate o  Equ valent 31‐AUG‐22 31‐AUG‐22 02‐JUN‐92 02‐JUN‐92 01‐JUN‐20 01‐JUL‐22 006380 98 70098 OL‐FMS INEGR TEAM‐PETALUMA PETALUMA CA 94952
AD O6 CAPT OFF F 8 26 I I‐Maste 's Level Deg ee 30‐JUN‐26 30‐JUN‐26 04‐JAN‐95 04‐JAN‐95 01‐OCT‐17 01‐JUL‐22 007561 11 37270 SEC SAN FRAN CMD CADRE SAN FRANCISCO CA 94130
AD O6 CAPT OFF M 9 26 G G‐Bachelo 's Level Deg ee 30‐JUN‐24 30‐JUN‐24 18‐MAY‐94 18‐MAY‐94 01‐MAY‐16 01‐JUL‐22 007561 11 37270 SEC SAN FRAN CMD CADRE SAN FRANCISCO CA 94130
AD O5 CDR OFF F 3 18 G G‐Bachelo 's Level Deg ee 30‐JUN‐32 30‐JUN‐32 14‐APR‐02 17‐MAY‐00 01‐JUL‐17 01‐JUL‐23 007562 11 37270 SEC SAN FRAN CP/RDNS STF SAN FRANCISCO CA 94130
AD O3 LT OFF F 30 8 A A‐Not Ind cated 15‐MAY‐42 15‐MAY‐42 16‐MAY‐12 16‐MAY‐12 07‐JAN‐17 01‐JUL‐23 007562 11 37270 SEC SAN FRAN CP/RDNS STF SAN FRANCISCO CA 94130
AD O3 LT OFF F 30 9 C C‐HS G aduate o  Equ valent 03‐DEC‐16 04‐JUN‐50 20‐JUN‐11 20‐JUN‐11 04‐DEC‐17 01‐JUL‐23 007562 11 37270 SEC SAN FRAN CP/RDNS STF SAN FRANCISCO CA 94130
AD W4 OSS4 WAR M 25 C C‐HS G aduate o  Equ valent 30‐APR‐26 30‐APR‐26 06‐FEB‐96 06‐FEB‐96 01‐JUN‐19 01‐JUL‐23 007563 11 37270 SEC SAN FRAN CMD CENTER SAN FRANCISCO CA 94130
AD O5 CDR OFF M 38 15 I I‐Maste 's Level Deg ee 30‐MAY‐35 30‐MAY‐35 18‐MAY‐05 18‐MAY‐05 01‐JUN‐20 01‐JUL‐22 007563 11 37270 SEC SAN FRAN CMD CENTER SAN FRANCISCO CA 94130
AD O4 LCDR OFF M 38 18 C C‐HS G aduate o  Equ valent 30‐JUN‐40 30‐JUN‐40 18‐JUN‐02 18‐JUN‐02 01‐JUL‐20 01‐JUN‐22 007563 11 37270 SEC SAN FRAN CMD CENTER SAN FRANCISCO CA 94130
AD O4 LCDR OFF F 32 10 C C‐HS G aduate o  Equ valent 30‐JUN‐40 30‐JUN‐40 19‐MAY‐10 19‐MAY‐10 01‐JAN‐21 01‐JUL‐23 007563 11 37270 SEC SAN FRAN CMD CENTER SAN FRANCISCO CA 94130
EAD O1 ENS OFF M 25 3 G G‐Bachelo 's Level Deg ee 29‐JAN‐22 27‐NOV‐55 30‐JAN‐18 30‐JAN‐18 13‐APR‐20 12‐APR‐23 007563 11 37270 SEC SAN FRAN CMD CENTER SAN FRANCISCO CA 94130
AD O1E ENS OFE M 3 13 C C‐HS G aduate o  Equ valent 30‐JUN‐50 30‐JUN‐50 31‐JUL‐07 31‐JUL‐07 13‐APR‐20 01‐JUL‐23 007564 11 37270 SEC SAN FRAN INTEL STAFF SAN FRANCISCO CA 94130
AD O3 LT OFF M 29 6 C C‐HS G aduate o  Equ valent 20‐MAY‐44 20‐MAY‐44 21‐MAY‐14 21‐MAY‐14 21‐MAY‐18 01‐JUL‐22 007564 11 37270 SEC SAN FRAN INTEL STAFF SAN FRANCISCO CA 94130
AD O5 CDR OFF M 20 G G‐Bachelo 's Level Deg ee 30‐MAY‐30 30‐MAY‐30 17‐MAY‐00 17‐MAY‐00 01‐OCT‐16 01‐JUL‐22 007565 11 37270 SEC SAN FRAN LOGISTICS DEPT SAN FRANCISCO CA 94130
AD O3 LT OFF M 29 6 A A‐Not Ind cated 20‐MAY‐44 20‐MAY‐44 21‐MAY‐14 21‐MAY‐14 21‐MAY‐18 01‐JUL‐22 007565 11 37270 SEC SAN FRAN LOGISTICS DEPT SAN FRANCISCO CA 94130
AD O5 CDR OFF F 0 17 G G‐Bachelo 's Level Deg ee 30‐JUN‐34 30‐JUN‐34 01‐JUL‐03 01‐JUL‐03 01‐JUN‐20 01‐JUL‐23 007567 11 37270 SEC SAN FRAN RESPONSE DEPT SAN FRANCISCO CA 94130
AD W3 PERS3 WAR M 7 21 D D‐Some College 30‐JUN‐29 30‐JUN‐29 26‐APR‐99 26‐APR‐99 01‐JUN‐19 01‐JUL‐24 007568 11 37270 SEC SAN FRAN ADMIN/PERS DIV SAN FRANCISCO CA 94130
AD W3 F&S3 WAR M 5 25 C C‐HS G aduate o  Equ valent 30‐JUN‐25 30‐JUN‐25 27‐APR‐95 27‐APR‐95 01‐JUN‐20 01‐JUL‐24 007569 11 37270 SEC SAN FRAN FIN/SUPPLY DIV SAN FRANCISCO CA 94130
AD W4 MSSD4 WAR M 3 22 F F‐2‐Yea  College Deg ee 30‐JUN‐29 30‐JUN‐29 05‐APR‐99 05‐APR‐99 01‐JUN‐20 01‐JUL‐24 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD W2 MSSD2 WAR M 3 21 C C‐HS G aduate o  Equ valent 28‐MAY‐25 28‐MAY‐25 20‐NOV‐99 06‐OCT‐97 01‐JUN‐14 01‐JUL‐23 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD W4 MSSE4 WAR M 0 21 C C‐HS G aduate o  Equ valent 31‐MAR‐30 31‐MAR‐30 24‐JAN‐00 24‐JAN‐00 01‐JUN‐20 01‐JUL‐24 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD O4 LCDR OFF M 35 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐APR‐19 01‐JUL‐22 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD O1E ENS OFE M 33 15 C C‐HS G aduate o  Equ valent 30‐JUN‐50 30‐JUN‐50 03‐JAN‐06 03‐JAN‐06 13‐APR‐20 01‐JUL‐23 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD O3 LT OFF F 32 9 C C‐HS G aduate o  Equ valent 17‐MAY‐41 17‐MAY‐41 18‐MAY‐11 18‐MAY‐11 18‐MAY‐15 01‐JUL‐22 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD O1E ENS OFE M 3 11 F F‐2‐Yea  College Deg ee 30‐JUN‐51 30‐JUN‐51 21‐SEP‐09 21‐SEP‐09 16‐NOV‐20 01‐JUL‐24 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD O1E ENS OFE M 35 10 G G‐Bachelo 's Level Deg ee 30‐JUN‐50 30‐JUN‐50 16‐NOV‐10 16‐NOV‐10 19‐NOV‐19 01‐JUL‐23 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD O3 LT OFF F 33 10 G G‐Bachelo 's Level Deg ee 30‐JUN‐44 30‐JUN‐44 11‐JAN‐11 11‐JAN‐11 07‐MAY‐18 01‐JUL‐22 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
EAD O2 LTJG OFF M 23 1 G G‐Bachelo 's Level Deg ee 14‐JUN‐49 15‐JUN‐19 15‐JUN‐19 15‐DEC‐20 24‐JUL‐22 007572 11 37270 SEC SAN FRAN INSPECTIONS DIV SAN FRANCISCO CA 94130
AD W3 BOSN3 WAR M 22 G G‐Bachelo 's Level Deg ee 31‐AUG‐28 31‐AUG‐28 09‐JUN‐98 09‐JUN‐98 01‐JUN‐18 01‐JUL‐22 007573 11 37270 SEC SAN FRAN WTRWAYS MGT DIV SAN FRANCISCO CA 94130
AD O4 LCDR OFF M 38 15 C C‐HS G aduate o  Equ valent 30‐MAY‐35 30‐MAY‐35 18‐MAY‐05 18‐MAY‐05 01‐MAR‐16 01‐JUL‐23 007573 11 37270 SEC SAN FRAN WTRWAYS MGT DIV SAN FRANCISCO CA 94130
AD O3 LT OFF M 31 9 C C‐HS G aduate o  Equ valent 13‐OCT‐49 13‐OCT‐49 20‐JUN‐11 20‐JUN‐11 08‐MAY‐17 01‐JUL‐23 007573 11 37270 SEC SAN FRAN WTRWAYS MGT DIV SAN FRANCISCO CA 94130
AD W3 MSSD3 WAR M 1 21 C C‐HS G aduate o  Equ valent 31‐MAR‐30 31‐MAR‐30 11‐JAN‐00 11‐JAN‐00 01‐JUN‐19 01‐JUL‐22 007574 11 37270 SEC SAN FRAN INVESTIGATE DIV SAN FRANCISCO CA 94130
AD O4 LCDR OFF F 35 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐JUL‐19 01‐JUL‐22 007574 11 37270 SEC SAN FRAN INVESTIGATE DIV SAN FRANCISCO CA 94130
AD O3 LT OFF F 26 6 C C‐HS G aduate o  Equ valent 30‐JUN‐47 30‐JUN‐47 10‐JUN‐14 10‐JUN‐14 22‐NOV‐20 01‐JUL‐22 007574 11 37270 SEC SAN FRAN INVESTIGATE DIV SAN FRANCISCO CA 94130
AD W2 BOSN2 WAR M 0 22 C C‐HS G aduate o  Equ valent 31‐OCT‐28 31‐OCT‐28 04‐AUG‐98 04‐AUG‐98 01‐JUN‐18 01‐JUL‐24 007575 11 37270 SEC SAN FRAN INCIDENT MGT DIV SAN FRANCISCO CA 94130
AD O4 LCDR OFF F 36 12 C C‐HS G aduate o  Equ valent 30‐MAY‐36 30‐MAY‐36 20‐APR‐08 20‐APR‐08 01‐SEP‐18 01‐JUL‐23 007575 11 37270 SEC SAN FRAN INCIDENT MGT DIV SAN FRANCISCO CA 94130
AD W3 MSSR3 WAR M 1 17 F F‐2‐Yea  College Deg ee 31‐MAR‐34 31‐MAR‐34 06‐JAN‐04 06‐JAN‐04 01‐JUN‐20 01‐JUL‐23 007575 11 37270 SEC SAN FRAN INCIDENT MGT DIV SAN FRANCISCO CA 94130
AD O2E LTJG OFE M 3 15 C C‐HS G aduate o  Equ valent 30‐JUN‐49 30‐JUN‐49 14‐MAR‐06 14‐MAR‐06 07‐NOV‐20 01‐JUL‐22 007575 11 37270 SEC SAN FRAN INCIDENT MGT DIV SAN FRANCISCO CA 94130
AD O3 LT OFF F 28 5 C C‐HS G aduate o  Equ valent 19‐MAY‐45 19‐MAY‐45 20‐MAY‐15 20‐MAY‐15 20‐MAY‐19 01‐JUL‐23 007575 11 37270 SEC SAN FRAN INCIDENT MGT DIV SAN FRANCISCO CA 94130
AD O1E ENS OFE M 31 7 G G‐Bachelo 's Level Deg ee 31‐OCT‐49 31‐OCT‐49 10‐SEP‐13 10‐SEP‐13 09‐DEC‐19 08‐DEC‐22 007575 11 37270 SEC SAN FRAN INCIDENT MGT DIV SAN FRANCISCO CA 94130
AD W2 MLES2 WAR M 38 18 C C‐HS G aduate o  Equ valent 31‐MAR‐33 31‐MAR‐33 11‐JAN‐03 15‐APR‐02 01‐JUN‐18 01‐JUL‐22 007576 11 37270 SEC SAN FRAN ENFORCEMENT DIV SAN FRANCISCO CA 94130
AD O4 LCDR OFF F 36 1 G G‐Bachelo 's Level Deg ee 30‐MAY‐36 30‐MAY‐36 17‐MAY‐06 17‐MAY‐06 01‐MAR‐17 01‐JUL‐22 007576 11 37270 SEC SAN FRAN ENFORCEMENT DIV SAN FRANCISCO CA 94130
AD O3 LT OFF F 32 11 D D‐Some College 30‐JUN‐41 30‐JUN‐41 08‐JUN‐09 08‐JUN‐09 08‐DEC‐14 01‐JUL‐23 007576 11 37270 SEC SAN FRAN ENFORCEMENT DIV SAN FRANCISCO CA 94130
AD O2 LTJG OFF M 27 C C‐HS G aduate o  Equ valent 16‐MAY‐47 16‐MAY‐47 09‐JUL‐16 09‐JUL‐16 17‐NOV‐18 01‐JUN‐23 007576 11 37270 SEC SAN FRAN ENFORCEMENT DIV SAN FRANCISCO CA 94130
AD O7 RDML OFF M 5 31 G G‐Bachelo 's Level Deg ee 01‐JUL‐26 01‐JUL‐26 26‐JAN‐90 14‐DEC‐89 01‐JUL‐18 01‐JUL‐22 008207 11 71111 D11 COMMAND CADRE (D) ALAMEDA CA 94501
AD O5 CDR OFF M 3 21 I I‐Maste 's Level Deg ee 30‐JUN‐30 30‐JUN‐30 01‐DEC‐99 09‐AUG‐96 01‐OCT‐15 01‐JUL‐22 008208 11 71111 D11 PREVENTION DIV (DP) ALAMEDA CA 94501
AD O6 CAPT OFF M 8 26 I I‐Maste 's Level Deg ee 30‐JUN‐24 30‐JUN‐24 18‐MAY‐94 18‐MAY‐94 01‐SEP‐16 01‐JUL‐24 008209 11 71111 D11 RESPONSE DIV (DR) ALAMEDA CA 94501
AD O6 CAPT OFF F 6 23 G G‐Bachelo 's Level Deg ee 30‐JUN‐27 30‐JUN‐27 21‐MAY‐97 21‐MAY‐97 01‐JUL‐19 01‐JUL‐23 008210 11 71111 D11 PLNG & FORCE RDNS DIV (DX) ALAMEDA CA 94501
EAD O5 CDR OFF M 50 13 I I‐Maste 's Level Deg ee 31‐OCT‐31 06‐JUL‐07 08‐NOV‐98 01‐NOV‐17 01‐JUL‐22 008210 11 71111 D11 PLNG & FORCE RDNS DIV (DX) ALAMEDA CA 94501
AD W2 PERS2 WAR F 0 19 G G‐Bachelo 's Level Deg ee 30‐SEP‐31 30‐SEP‐31 02‐JUL‐01 02‐JUL‐01 01‐JUN‐19 01‐JUL‐23 008210 11 71111 D11 PLNG & FORCE RDNS DIV (DX) ALAMEDA CA 94501
AD O4 LCDR OFF M 6 19 G G‐Bachelo 's Level Deg ee 30‐JUN‐34 30‐JUN‐34 01‐APR‐02 01‐APR‐02 01‐SEP‐14 01‐JUL‐24 008210 11 71111 D11 PLNG & FORCE RDNS DIV (DX) ALAMEDA CA 94501
AD W2 OSS2 WAR F 0 21 C C‐HS G aduate o  Equ valent 31‐OCT‐29 31‐OCT‐29 03‐AUG‐99 03‐AUG‐99 01‐JUN‐19 01‐JUL‐23 008211 11 71111 D11 C4IT DIV (DT) ALAMEDA CA 94501
AD O5 CDR OFF M 38 16 G G‐Bachelo 's Level Deg ee 30‐MAY‐34 30‐MAY‐34 19‐MAY‐04 19‐MAY‐04 01‐JUL‐20 01‐JUL‐22 008211 11 71111 D11 C4IT DIV (DT) ALAMEDA CA 94501
AD O5 CDR OFF F 2 19 G G‐Bachelo 's Level Deg ee 30‐MAY‐31 30‐MAY‐31 23‐MAY‐01 23‐MAY‐01 01‐OCT‐17 01‐JUL‐24 008212 11 71111 D11 INSP & INVEST BR (DPI) ALAMEDA CA 94501
AD O4 LCDR OFF M 36 12 G G‐Bachelo 's Level Deg ee 30‐JUN‐39 30‐JUN‐39 18‐DEC‐08 18‐DEC‐08 01‐OCT‐19 01‐JUL‐23 008212 11 71111 D11 INSP & INVEST BR (DPI) ALAMEDA CA 94501
AD O5 CDR OFF M 53 2 G G‐Bachelo 's Level Deg ee 30‐JUN‐30 30‐JUN‐30 18‐JUL‐96 16‐JAN‐91 01‐OCT‐16 01‐JUL‐24 008213 11 71111 D11 WATERWAYS MGMT BR (DPW) ALAMEDA CA 94501

Excerpt of excel spreadsheet. Sample truncated for audience.



Enclosure (2) – Nominations 
 
 
Officers 
 

1.  
2.  
3.  
4.  
5.  
6.  
7.  
8.  
9.  
10.  
11.  
12.  
13.  
14.  
15.  
16.  
17.  
18.  
19.  
20.  
21.  
22.  
23.  
24.  
25.  
26.  
27.  
28.  
29.  
30.  
31.  
32.  
33.  
34.  
35.  
36.  
37.  
38.  
39.  
40.  



41.  
42.  
43.  
44.  
45.  
46.  
47.  
48.  
49.  
50.  
51.  
52.  
53.  
54.  
55.  
56.  
57.  
58.  
59.  
60.  
61.  
62.  
63.  
64.  
65.  
66.  
67.  
68.  
69.  
70.  
71.  
72.  
73.  
74.  
75.  
76.  
77.  
78.  
79.  
80.  

 
 
Enlisted 
 

1.  



2.  
3.  
4.  
5.  
6.  
7.  
8.  
9.  
10.  
11.  
12.  
13.  
14.  
15.  
16.  
17.  
18.  
19.  
20.  
21.  
22.  
23.  
24.  
25.  
26.  
27.  
28.  
29.  
30.  
31.  
32.  
33.  
34.  
35.  
36.  
37.  
38.  
39.  
40.  
41.  
42.  
43.  
44.  
45.  
46.  



47.  
48.  
49.  
50.  
51.  
52.  
53.  
54.  
55.  
56.  

 
I nominated the above persons based off the advice provided to me in the  
memo 5817 of 12 April 2021. 
 
Signature:  _____________________________ 
 
Date:   _____________________________ 
 
 
 
 
 
 
 



1

From:
Sent: Tuesday, May 10, 2022 6:34 PM
Cc:
Subject: Please Read: Notification as Potential Panel Member for GCM (Questionnaire due: 24 

May 22)
Attachments: Court-Martial Members Questionnaire - M5810_1G.pdf

Importance: High

Good Afternoon Sir, Ma’am 
 
You have been nominated to potentially serve as a panel member of a General Court‐Martial in Alameda, CA.  As part of 
your nomination, please complete the attached questionnaire pursuant to the Uniform Code of Military Justice. This 
questionnaire will be used in evaluating your qualifications for potential court‐martial duty in the near future. Persons 
ultimately selected serve based upon a “best qualified” standard.  
 
We are respectfully requesting for the questionnaire to be signed and returned to   

by close of business, Tuesday, 24 May 2022. 
 
Your cooperation and service, should be selected, is greatly appreciated in advance. If you have any questions, please 
contact CDR  . 
 
V/R 

 
Paralegal Specialist 

 
Alameda, CA  94501 

 

 
 



COURT-MARTIAL MEMBER QUESTIONNAIRE 

You have been nominated to serve as a member of a court-martial. Accordingly, this 
questionnaire is submitted to you under Rule for Courts-Martial 912, Manual for 
Courts- Martial. This questionnaire should be completed, signed and returned as 
soon as possible. Entries may be either typed or written if printed out.  Instead of 
writing in your assignment history, you may include your CG Member Information 
Summary Sheet.  However, it is not required.

PRIVACY ACT STATEMENT 

1. AUTHORITY: 10 U.S.C. §§ 825, 841

2. PRINCIPAL PURPOSE: The information solicited is intended principally for use in
the administration of military justice.

3. ROUTINE USES:
a. To assist the court-martial convening authority in evaluating your

qualifications for court-martial duty. 
b. To assist counsel in the exercise of statutory rights to challenge members of

court-martial and to assist the military judge in ruling on such challenges. By requesting 
this information on a one-time basis before you actually serve as a member, repetitive 
questions and unnecessary delay can be avoided. 

c. To assist reviewing authorities in resolving issues relating to your qualifications
for court-martial duty. 

4. DISCLOSURE MANDATORY/VOLUNTARY, CONSEQUENCES OF
REFUSAL TO DISCLOSE: Disclosure is mandatory and failure to provide the
information solicited may result in disciplinary action or criminal proceedings.

Page 1 of 8 
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COURT-MARTIAL MEMBER QUESTIONNAIRE 

1. Full Name (Last, First, Middle):

2. Rate/Rank/Designator:

3. Date of Rank:

4. Branch of Service:

5. (For Officers Only) Source of Commission:

6. Place of Birth:

7. Marital Status: Never Married Married Separated 
Divorced in Widow/Widower since 

8. If currently married:

Spouse’s Occupation:

Spouse’s Place of Work:

Spouse’s Job Description:

Years Spouse has been at Current Job:

9. Contact Information:

Office Telephone:

Cell Phone Number:

Email:
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10. Do you have children? ○Yes/○No. If “yes”, indicate the following:

Age Gender Occupation/School 

11. Have you served in another armed force? ○Yes/○No

Armed Force:

Dates & Number of Years:

Highest Rank Attained:

12. Total Years of Active Duty:

13. (For Officers Only) Are you prior enlisted? ○Yes/○No Number of Years Enlisted:

14. List any education, training, certifications, or C-Schools.
Education / school Year Attended 
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15. Have you taken any law courses (including civilian education such as law school, undergraduate
work in criminal justice, or military schools such as legal officer training, law enforcement
academies, or a Commander’s legal course)?
○Yes/○No, if “yes”, indicate the following:

School Attended From-To Course Topic Course Length 

16. Have you ever been assigned to investigate a matter outside of your primary duties? Examples
include: Preliminary Inquiry Officer (command investigation of misconduct), AIM or Mishap
investigation, or Preliminary Hearing Officer for a hearing under Article 32, UCMJ?
○Yes/○No, if “yes” indicate the following:

Date Command Type of Case 

17. Have you ever been a Commanding Officer? ○Yes/○No (If no, skip to Question 19).
If yes, as a Commanding Officer, did you convene? Number Year(s)

Summary Court-Martial (SCM): ○Yes/○No

Special Court-Martial (SPCM): ○Yes/○No

Article 32 investigation: ○Yes/○No

General Court-Martial (GCM): ○Yes/○No
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18. Have you ever served as a Summary Court-Martial Officer?
○Yes/○No, if “yes”, indicate the following:

Number of times:  

Dates (year only): 

19. Have you ever imposed Non-Judicial Punishment (NJP) ○Yes/○No

Number of times:

Dates (year only):

20. Have you ever been appointed as a member of a General (GCM) or Special Court-
Martial (SPCM)?
○Yes/○No, if “yes”, indicate the following:

Number Served Year(s) Served 
SPCM 
GCM 

21. Have you ever served on an Administrative Separation Board or on a Board of
Inquiry?
○Yes/○No, if “yes”, indicate the following:

When did you serve?   

What was the charge or reason for separation? 

What did the board determine?   

22. Have you ever served as a juror in a civil or criminal civilian trial (state or
federal)? ○Yes/○No , if “yes”, indicate the following:

When did you serve?

What was the nature of the case?

What did the jury determine?
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23. Have you ever appeared as a witness in military or civilian court?
○Yes/○No, if “yes”, indicate the following:

When did you appear?   

For which side did you appear? 

24. Have you had any specialized law enforcement training, civilian or military (either before or 
after entering the military service)? Examples include civilian police academy, courses
at FLETC, MLEA, and Coast-Guard specific courses like boarding officer school.
○Yes/○No, if “yes,” describe:

25. Have you worked in any capacity as law enforcement? Examples include civilian police officer, 
reserve police officer, military police or shore patrol, boarding officer or team member, etc.
○Yes/○No, if “yes”, explain:

26. Are you taking any medications that might affect your ability to devote your
undivided attention to the court-martial proceedings? ○Yes/○No

27. Have you or anyone close to you ever been arrested?
○Yes/○No, if “yes”, explain:

28. Have you or anyone else close to you ever been charged with a crime?
○Yes/○No, if “yes”, explain:

29. Have you ever had to call the police or have the police  been called on you or anyone close to 
you? ○Yes/○No, if “yes”, explain:

30. Have you or anyone close to you ever been the victim of any c rime? ○Yes/○No, if
“yes”, indicate the following:

Person’s relationship to you: 

Incident:   
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31. Have you or anyone close to you ever been involved in any of the following areas: crime
prevention (police, detective, etc);  health care (doctor, nurse, pharmacist); or law (attorney/paralegal)?
If "yes," please describe briefly:

32. Please list any social, professional, civic, victim- advocacy, or civil-liberties organizations
that you or your spouse are a member of:

33. Have you ever served as a victim advocate or received any training in the field of sexual
assault or victim advocacy (e.g. Victim Advocate, SAVI, SARC, CIT)?
○Yes/○No if “yes”, when, what role or training, and what type of cases were involved:

34. Have you ever served as a member of a member of a Family Advocacy Program (FAP)
board or committee? ○Yes/○No, if “yes”, when, what role, and what type of cases were
involved:

35. Other than General Military Training (e.g. Learning Portal), have you ever served or
received any training in the field of alcohol and substance abuse? For example, training to
be a civilian bartender, collateral duty drug or alcohol program coordinator training, or
university psychology classes dealing with substance abuse. ○Yes/○No, if “yes”, when and
please describe:
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36. Please describe the sexual assault awareness training, education, counseling, or indoctrination you
have been exposed to within the last 24 months (written communications, “all hands,” social
media, informal discussions, viewing posters or videos, etc.)

37. Have you, or someone close to you, ever delivered sexual assault awareness or prevention
training, education, indoctrination, counseling, etc. – or worked as a counselor, support person,
advocate, medical provider, or in some other capacity in a case involving sexual assault? If yes,
describe.

38. Have you ever served in any capacity in a command or service sponsored urinalysis
program? ○Yes/○No, if “yes”, when and please describe:

39. If you were sitting at the defense table as the accused, would you be satisfied to have your
guilt or innocence and sentence determined by a court member who was in your present
state of mind? ○Yes/○No

40. Is there anything in your background or experience that might affect your ability to
be a fair and impartial decision-maker? ○Yes/○No

[Continued Next Page]



Page 9 of 9 

41. Please list all your previous duty assignments and dates served. Send supplemental sheet if needed.

Permanent Unit Dates Served   
(Month Year to Month Year) 

42. Please list your projected rotation date _____________ and your anticipated new
unit ___________________.

43. Please provide the date you completed this form:

44. Please sign below. Note this form will lock after signing using Adobe PDF.
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5817 
22 Sep 2021 

FIRST ENDORSEMENT on CG LSC memo 5817 of 22 Sep 2021 

From: , RDML 
           Director of Operational Logistics (CG DOL) 

To:  CAPT 
Legal Service Command (CG-LSC) 

Subj:  SELECTION OF MEMBERS FOR STANDING GCM PANEL IN ALAMEDA, CA 

1. As the Director of Operational Logistics, I have personally selected the members listed below
to serve as a standing panel of general courts-martial members on CG DOL General Court
Martial Convening Order No. 01-21.

2. In selecting those panel members, I used the criteria articulated in references (a) and (b) of
the memorandum. I acknowledge your advice concerning these criteria provided verbally by you
and via your memo. I selected panel members who were, in my opinion, best qualified for the
duty based on their age, education, training, experience, length of service, and judicial
temperament, and used no other criteria.

3. Pursuant to reference (b), R.C.M. 505(c)(1)(B), the recommended delegation of authority to
excuse members without cause to Staff Judge Advocate, Legal Service Command is:

_[__]      Approved 

_[__]      Denied 

4. Pursuant to reference (b), R.C.M. 503(a)(1)(C), with regard to alternate members,

_[__]      I do not authorize the use of alternate members; 

_[__]      the military judge shall impanel one (1) alternate member; 

_[__]      the military judge shall impanel two (2) alternate members; 

_[__]      the military judge shall impanel three (3) alternate members; or 

  [__]      the military judge may impanel alternate members at his or her discretion only 
if, after the exercise of all challenges, excess members remain. 



Sub: SELECTION OF MEMBERS FOR STANDING GCM PANEL IN 
ALAMEDA, CA      
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5. I select the following twenty-five (25) officers to serve as members:

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22.
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23. 

24. 

25. 

6. If an enlisted accused requests enlisted representation pursuant to Article 25(c)(2)(B), UCMJ,
an appropriate number of the following fifteen (15) enlisted persons in the priority order listed
below will replace the requisite number of lowest priority ordered officers in paragraph 5 such
that the panel is composed of one-third enlisted members. The officers replaced shall become
alternate members.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

7. I select the following fifteen (15) officers to serve as alternate members in the order listed
below:

1.
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2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

8. I select the following ten (10) enlisted persons to serve as alternate members in the order
listed below:

1. 

2. 

3. 

4. 

5. 

6. 

7.



Sub: SELECTION OF MEMBERS FOR STANDING GCM PANEL IN 
ALAMEDA, CA      

5817 
22 Sep 2021 
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8.          
 
9.           
 
10.          
 

 
# 



Excerpt of list for audience.



EMPLID LAST NAME FIRST NAME EMPL CLASS PYGD RATE SAL ADMIN PLAN SEX AGE TIME IN SERVICE HIGHEST_EDUC_LVL EDUCATION LEVEL POSITION_NBR CG_EXP_AD_TERM_DT CG_EXP_LOSS_DT CG_AD_BASE_DT PAY BASE DT RANK DT ROTATE DT MBR S DEPTID MBR S ATU MBR'S OPFAC MBR'S DEPT NAME CITY STATE POSTAL
AD O6 CAPT OFF M 9 26 G G‐Bachelo 's Level Deg ee 30‐JUN‐24 30‐JUN‐24 18‐MAY‐94 18‐MAY‐94 01‐JUL‐16 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O5 CDR OFF M 1 19 G G‐Bachelo 's Level Deg ee 30‐MAY‐31 30‐MAY‐31 23‐MAY‐01 23‐MAY‐01 01‐SEP‐17 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD W2 AV 2 WAR M 9 23 C C‐HS G aduate o  Equ valent 31‐OCT‐27 31‐OCT‐27 25‐AUG‐97 25‐AUG‐97 01‐JUN‐20 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O5 CDR OFF M 0 17 G G‐Bachelo 's Level Deg ee 30‐MAY‐33 30‐MAY‐33 21‐MAY‐03 21‐MAY‐03 01‐JUL‐19 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 0 21 C C‐HS G aduate o  Equ valent 30‐JUN‐41 30‐JUN‐41 27‐SEP‐99 27‐SEP‐99 01‐JAN‐21 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 36 18 D D‐Some College 30‐JUN‐40 30‐JUN‐40 21‐OCT‐02 21‐OCT‐02 01‐AUG‐20 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 35 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐JUL‐19 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 3 12 C C‐HS G aduate o  Equ valent 30‐MAY‐38 30‐MAY‐38 21‐MAY‐08 21‐MAY‐08 01‐OCT‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O5 CDR OFF M 7 2 G G‐Bachelo 's Level Deg ee 30‐JUN‐35 30‐JUN‐35 01‐JUN‐96 01‐JUN‐96 01‐SEP‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3E LT OFE M 38 1 I I‐Maste 's Level Deg ee 30‐JUN‐42 30‐JUN‐42 25‐JUL‐06 25‐JUL‐06 11‐MAY‐16 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 32 9 C C‐HS G aduate o  Equ valent 17‐MAY‐41 17‐MAY‐41 18‐MAY‐11 18‐MAY‐11 18‐MAY‐15 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 2 20 G G‐Bachelo 's Level Deg ee 30‐JUN‐39 30‐JUN‐39 31‐DEC‐00 28‐SEP‐96 01‐JUL‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 29 7 C C‐HS G aduate o  Equ valent 30‐JUN‐44 30‐JUN‐44 17‐JUN‐13 17‐JUN‐13 21‐MAY‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF M 36 16 G G‐Bachelo 's Level Deg ee 30‐JUN‐40 30‐JUN‐40 16‐NOV‐04 16‐NOV‐04 01‐JUL‐20 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O4 LCDR OFF F 6 21 G G‐Bachelo 's Level Deg ee 30‐JUN‐40 30‐JUN‐40 29‐SEP‐99 19‐AUG‐92 01‐JUL‐20 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF F 28 6 C C‐HS G aduate o  Equ valent 20‐MAY‐44 20‐MAY‐44 21‐MAY‐14 21‐MAY‐14 21‐MAY‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O3 LT OFF M 30 6 C C‐HS G aduate o  Equ valent 20‐MAY‐44 20‐MAY‐44 21‐MAY‐14 21‐MAY‐14 21‐MAY‐18 01‐JUL‐22 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF M 26 3 A A‐Not Ind cated 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐23 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
AD O2 LTJG OFF M 26 3 C C‐HS G aduate o  Equ valent 16‐MAY‐47 16‐MAY‐47 17‐MAY‐17 17‐MAY‐17 17‐NOV‐18 01‐JUL‐24 000162 11 20180 A RSTA SAN FRANCISCO SAN FRANCISCO CA 94128
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5. After the identification of primary members, the military judge may impanel alternate members 

at his or her discretion. 
 
 
 

 
Captain, U.S. Coast Guard 

Acting Director of Operational Logistics 
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Copy __ of __ copies 
XX  Division 

Fort XXX, XX 
 
 
OPORD 22-XX (Courts-Martial Panel Member Selection) (U). 
 
(U) References: None 
 
Time Zone Used Throughout the OPORD: QUEBEC (Local). 
  
(U) Task Organization: No change. 
 
1. (U) SITUATION. New court-martial panel members must be selected on an 
annual basis or as needed.  In accordance with Article 25, Uniform Code of 
Military Justice, (UMCJ), nominees will be personnel “best qualified” by reason of 
age, education, training, experience, length of service, and judicial temperament. 
 
2. (U) MISSION. All subordinate and tenant commanders submit nominees for 
consideration by the Commanding General of XX Division required in ANNEX A. 
All nominees must be screened IAW criteria in Article 25, UCMJ, prior to 
submission to the XXX OSJA NLT 26 1600 August 2022 to the XX Division Staff 
Judge Advocate POC. 
 
3. (U) EXECUTION.  
 

a. (U) Commander’s Intent. Nominate prospective courts-martial panel 
members and screen them IAW the criteria in Article 25, UCMJ, and my 
instructions in Annex A. 

 
b. (U) Concept of Operations. No change. 

 
c. (U) Tasks to Subordinate Units.  

 
(1) (U) 1 BCT, 2 BCT, CAB, DSB, DIVARTY, and HHBN. 
 

(a) (U) Identify and recommend nominees IAW Article 25 criteria and 
ANNEX A. 

 
Submit a list of nominees using Annex D, with SRBs for each nominee, and 
certifying memorandum (Annex B) to POC NLT 26 1600 August 2022. 

 
d. (U) Tasks to Staff. 
 

(1) (U) Office of the Staff Judge Advocate (SJA). 
 



(a) (U) Receive and compile all nominees for final selection NLT 26 
1600 August 2022. 

 
     (2) (U) G-1 
      
     (a) (U) Provide an AAA-162 (Alpha Roster) to POC NLT 26 1600 
August 2022.  Alpha Roster will reflect manning as of 1 August 2022. 
 
e. (U) Tasks to Garrison Command. 
 

(1) (U) USAG. 
 

(a) (U) Identify and recommend nominees based on Article 25 Criteria 
and IAW ANNEX A.  Submit a list of nominees using Annex D, color SRBs for 
each nominee, and certifying memorandum (Annex B), to POC NLT 26 1600 
August 2022. 

 
f. (U) Tasks to Tenant Units. 
 

(1) (U) MEDDAC, DENTAC 
 

(a) (U) Identify and recommend nominees based on Article 25 Criteria 
and IAW ANNEX A.  Submit a list of nominees using Annex D, color SRBs for 
each nominee, and certifying memorandum (Annex B), to POC NLT 26 1600 
August 2022. 
 

g.  (U) Coordinating Instructions. 
 

(1) (U) List the identified personnel in the spreadsheet enclosed in ANNEX 
D.  Font will be size 10, Arial, and using all capital letters.  The unit need only be 
specified to BCT level with no spaces.  Personnel will be listed in date of rank 
order, highest ranking first.   

 
(2) (U) Nominees must not be scheduled to deploy, PCS, ETS, REFRAD, 

retire or otherwise depart the command or the Fort XXXXXX area for at least six 
months from the date of nomination. 

 
(3) (U) Commanders must include nominees who are currently deployed 

but will redeploy prior to 1 December 2021and are not barred from nomination, 
IAW paragraph 3(g)(2). 

 
(4) (U) Each commander will sign a memo stating whether he or she met 

the qualitative and quantitative requirements of this order and if not, the reason 
why the commander could not comply.  Sample memorandum is included at 
Annex C. 

 
(5) (U) Include a digital copy of each nominee’s SRB.   



 
(6) (U) All nominees will be submitted through the unit’s servicing legal 

office to the XX Division Office of the Staff Judge Advocate POC.  
 
4. (U) SUSTAINMENT. No change. 
 
5. (U) COMMAND AND SIGNAL.   

 
a. (U) POC for this FRAGO is Senior Military Justice Operations NCO, at 

NIPR: XXXXXX@mail.mil or SSG XXXXX, at NIPR XXXXX.mil@mail.mil.  
 
b. (U) In the event a tasking suspense detailed in this OPORD is not met, it is 

this POC’s responsibility to contact one the following: 
 
(1)  MSE G3, Current Operations, Operations Specialist, Mr. XXXX at 

NIPR XXXXXXX.civ@mail.mil or DSN: xxx-xxxx. 
 
(2)  MSE G3, Current Operations, Tasking Analyst, Mr. XXXXX at NIPR: 

XXXXXXX.civ@mail.mil or DSN: xxx-xxxx. 
 
 

ACKNOWLEDGE: 
 
 

 
 
XXXXX MG 

           COMMANDING 
OFFICIAL: 
 
 
XXXXX, COL 
G3 
 
 
ANNEXES: 

A- Courts-Martial Panel Selection Memo 
B- Sample Memo All Personnel Met 
C- Sample Memo All Personnel Not Met 
D- Spreadsheet 

 
DISTRIBUTION: 
CDR, 1 BCT  
CDR, 2 BCT 
CDR, CAB  
CDR, DSB 
CDR, DIVARTY 

mailto:XXXXXX@mail.mil
mailto:XXXXX.mil@mail.mil
mailto:XXXXXXX.civ@mail.mil
mailto:XXXXXXX.civ@mail.mil


CDR, MEDDAC 
CDR, DENTAC 
CDR, GARRISON 
CDR, HHB 



 
 DEPARTMENT OF THE ARMY 

HEADQUARTERS, FORT XXXXX 
FORT XXXXX 

 
 
 
AFXX-SC 
 
 
MEMORANDUM FOR SEE DISTRIBUTION 
 
SUBJECT:  Courts-Martial Panel Selection 
 
 
1.  I will soon be selecting primary and alternate members for Special and General 
Courts-Martial panel duties. Submit your nominees, reviewed personally by you, to this 
Headquarters, through the Office of the Staff Judge Advocate, Military Justice Division, 
no later than 26 1600 August 2022. 
 
2.  In accordance with Article 25, Uniform Code of Military Justice, nominees will be 
personnel "best qualified" by reason of age, education, training, experience, length of 
service, and judicial temperament. 
 
3.  Commanders will provide the nominations as follows (please note that all officers in 
the grades of 0-6 and 0-5, and noncommissioned officers in the grade E-9, will be 
nominated): 
 
Unit 06 05 04 03 02- 

01 
CW5- 
WO1 

E9 E8 E7- 
E6 

E5- 
E1 

1ST BCT All All 4 8 6 4 All 6 6 3 
2D BCT All All 4 8 6 4 All 6 6 3 
DSB All All 4 8 6 4 All 6 6 3 
HHBN All All 4 4 2 2 All 6 6 3 
CAB All All 4 8 6 10 All 6 6 3 
USAG  All All 1 1 1 0 All 1 1 3 
MEDDAC All All 3 2 2 1 All 3 3 3 
DENTAC All All 1 2 1 1 All 1 1 3 
DIVARTY All All 1 2 1 1 All 1 1 3 
   
4.  If the requested number of personnel are not provided, submit a memorandum 
justifying the reason for the deficiency. The memorandum should accompany the list of 
nominated personnel provided. 
 
5.  Nominees must not be scheduled to deploy, PCS, ETS, REFRAD, retire, or 
otherwise depart this command or the Fort XXXX area for at least twelve (12) 
months from the date of nomination. 
 
6.  IMPORTANT NOTE: Officers whose basic branch is MC, DC, VC, CH, JA, or 
who are detailed as IGs are no longer disqualified from this duty. Your nominations 
should not be limited by branch, corps, or occupational specialty. 
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7.  All nominations will be accompanied by a copy of the ORB for officers and the 
ERB for enlisted Soldiers. Your list of nominees must include the social security 
number, unit address, two letter basic branch abbreviation for officers, MOS code 
for enlisted Soldiers, date of rank, duty position, telephone number, ETS/PCS 
date of each nominee, as well as any other date the nominee may be scheduled to 
depart from Fort XXX. Submit your nominations to the OSJA, Military Justice 
Division, NLT 26 1100 August 2022. Submit a copy of one ORB or ERB for each 
nominee. 
 
8.  POC for this action is MSG XXXXXX, Senior Military Justice Operations NCO, at 
(315) 772-XXXX or XXXXXXX.mil@mail.mil, or SSG XXXXX, Senior Litigation NCO, at 
315-772-XXXX or XXXXXXX.mil@mail.mil.  
     
    
 
 
 XXXXXXXXXXXXXXXXX 
 Major General, USA 
 Commanding 
 
DISTRIBUTION:  
SJA 
CDR, 1ST BCT 
CDR, 2D BCT 
CDR, DSB 
CDR, HHBN 
CDR, CAB 
CDR, USAG  
CDR, MEDDAC 
CDR, DENTAC 
CDR, DIVARTY 

mailto:XXXXXXX.mil@mail.mil
mailto:XXXXXXX.mil@mail.mil


 
 DEPARTMENT OF THE ARMY 

LETTERHEAD  
FORT XXXXXXXXX 

 
 
 
OFFICE-SYMBOL 
 
 
MEMORANDUM FOR Commander, Fort XXXX, Fort XXXXX,  
 
SUBJECT:  Courts-Martial Panel Selection 
 
 
1.  I have personally selected the attached courts-martial panel member nominees.  I 
have selected these nominees using the criteria outlined in Article 25 of the Uniform 
Code of Military Justice.  They are best qualified for panel duty by reason of age, 
education, training, experience, length of service, and judicial temperament.   
 
2.  Point of contact for this memorandum is the undersigned at DSN 772-xxxx.   
     
    
 
 
 Encl            SIGNATURE BLOCK 
 COL, IN 
 Commanding 
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MEMORANDUM FOR Commander, Fort XXXX,  
 
SUBJECT:  Courts-Martial Panel Selection  
 
 
1.  I have personally selected the attached courts-martial panel member nominees.  I 
have selected these nominees using the criteria outlined in Article 25 of the Uniform 
Code of Military Justice.  They are best qualified for panel duty by reason of age, 
education, training, experience, length of service, and judicial temperament.   
 
2.  Due to the unavailability of personnel, nominees have not been provided in the 
grades listed below.  For the reasons given, I request that this command not be required 
to provide nominees in the specified grades.     
 
 a.  O-5.  The only two persons of this grade assigned to my command are both 
scheduled to PCS in the summer. 
 
 b.  O-4.  There is currently only one person of this grade assigned to my command 
and he has been nominated.   
 
3.  Point of contact for this memorandum is the undersigned at DSN 772-1234.    
     
   

 
 
Encl            SIGNATURE BLOCK 
 COL, IN 
 Commanding 
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MEMORANDUM FOR Commander, Headquarters, XXXXXXX Division and Fort XXXX 
 
SUBJECT:  SAMPLE - Selection and Detailing of Courts-Martial Panel Members for 
Cases Referred on or After 1 January 2019 [one panel for GCM and one for SPCM; with 
substitutes (so panel lasts one year); no alternates authorized] 
 
 
1.  It is necessary to select new court-martial panel members for cases referred on or 
after 1 January 2019.  The current court-martial panels have been sitting since DATE.  I 
recommend that you detail one new court-martial panel for special courts-martial and 
another for general courts-martial.   
 
2.  In accordance with Article 25(e)(2), Uniform Code of Military Justice (UCMJ), and 
R.C.M. 502(a)(1), you must detail those persons who are best qualified for this duty by 
reason of age, education, training, experience, length of service, and judicial 
temperament.  Race, rank, gender, duty position, or any other factor may not be used to 
exclude otherwise qualified persons for court-martial membership. 
 
 a.  Enclosed for your review is a list of nominees for court-martial duty, submitted by 
the subordinate commanders, along with nominee Officer and Enlisted Record Briefs. 
 
 b.  You are not limited to the names appearing on the list of nominees.  A roster of 
all available personnel assigned to your GCMCA is attached for your consideration.  
You may detail anyone assigned to your command who meets the Article 25, UCMJ, 
criteria.   
 
 c.  All personnel on the list of nominees and within your command should be 
considered in light of the above Article 25(d)(2), UCMJ, factors and those factors only.  
You may detail to the new court-martial panels any or all of those personnel that you 
personally selected to serve on the current court-martial panels. 
 
3.  Panel configuration. 
 
 a.  General.  The members you select will be detailed on orders for courts-martial 
duty until they are permanently excused or until you select a new court-martial panel. I 
recommend that you select substitute members who may be detailed in place of 
members who are temporarily or permanently excused from service.  Under recent 
changes to the UCMJ, any Soldier may serve on the court-martial panel of any other 
Soldier, subject only to the requirement, when it can be avoided, that no Soldier will be 
tried by a panel member junior to them.  I recommend that the new "default" panel be 
composed of at least one-third enlisted members, recognizing that the majority of court-
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martial cases involve an enlisted accused, and a significant number of those cases 
involve an election of at least one-third enlisted members.  
 
 b.  Panel selection.   
 
  (1)  Selection of officer members.  I recommend that you select 22 officer 
members to serve on courts-martial by placing your initials beside their names in the 
column marked "Officer Members."     
 
  (2)  Selection of enlisted members.  I recommend that you select 22 enlisted 
members by placing your initials beside their names in the column marked "Enlisted 
Members."   
 
 c. The members you select will be ordered by seniority as shown on the panel 
selection documents, by date of rank, for the purpose of detailing them as indicated 
below.  I recommend you detail the members you select as follows: 
 
  (1)  detail the first six available officers and the first eight available enlisted 
members to general courts-martial where the enlisted accused does not make an 
election pursuant to Article 25(c)(2)(A) (this panel must have at least one-third enlisted 
members if the accused makes an election pursuant to Article 25(c)(2)(B)); 
 
  (2)  detail the first 14 available officers to general courts-martial in which the 
accused is either an officer or an enlisted member has elected trial by a court-martial 
composed of all officer members pursuant to Article 25(c)(2)(A); 
 
  (3)  detail the first five available officers and the first five available enlisted 
members to special courts-martial where an enlisted accused does not make an 
election pursuant to Article 25(c)(2)(A) (this panel must have at least one-third enlisted 
members if the accused make an election pursuant to Article 25(c)(2)(B)); 
 
  (4)  detail the first ten available officers to special courts-martial in which the 
accused is either an officer or an enlisted member who has elected trial by a court-
martial composed of all officer members pursuant to Article 25(c)(2)(A); and 
 
  (5)  designate all other panel members selected for court-martial duty but not 
detailed under this paragraph to serve as substitute members for any court-martial 
referred to the panel concerned. 
 
4.  Substitution of members prior to assembly.  I recommend you adopt the following 
procedures for excusal and replacement of members prior to assembly: 
 
 a.  Excusal authority.  Prior to assembly, you may excuse any member, with or 
without cause. 
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 b.  Replacement of members excused prior to assembly.  A member excused prior 
to assembly will be replaced for the period of the excusal by the next available 
substitute member in the order shown on the convening order, except that, in all cases, 
excused officer members will be replaced with officer member substitutes, and excused 
enlisted members will be replaced with enlisted member substitutes.   
 
 c.  Panel exhaustion.  If there are insufficient available substitute members to 
replace an excused member, then the panel nomination and selection process 
described in this memorandum will be repeated.   
 
 d.  Delegation of excusal authority.  I recommend that you delegate to the staff judge 
advocate (SJA), or the acting SJA, in the SJA’s absence, the authority to excuse 
individual members from a court-martial prior to assembly, without cause shown, 
pursuant to R.C.M. 505(c)(1)(B).  This authority shall be limited so that no more than 
one-third of the total members detailed to a particular court-martial may be excused 
pursuant to this delegation. 
 
 e.  Automatic excusal criteria.  I recommend that members meeting one or more of 
the below criteria be excused automatically from a court-martial, without any further 
action by you, if, prior to assembly, it has been determined that: 
 
  (1)  the member is a witness in the case;  
 
  (2)  the member has acted as accuser or has forwarded, investigated, or made a 
recommendation as to the disposition of the accused’s case; or 
 
  (3) the member does not outrank the accused.  
 
5. Alternate and substitute members.  Alternate members have the same duties as 
members; however, an alternate member shall not vote or participate in deliberations on 
findings or sentencing unless the alternate member has become a member by replacing 
a member who was excused after impanelment.  If you authorize alternate members, 
they will be determined and impaneled according to the rules for courts-martial and this 
advice.  A general court-martial may lose two members after impanelment without 
requiring new (or alternate) members.  A special court-martial must maintain the 
required four members both at and after impanelment.  
 
 a.  I recommend that you state in the convening order that alternates are not 
authorized.  
 
 b.  If insufficient members remain after challenges to satisfy the numerical 
requirements as set forth in R.C.M. 501, I recommend that substitute members be 
detailed automatically in accordance with paragraph 6 below. 
 
6.  Automatic replacement procedures after assembly and challenges, and before 
impanelment. 
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 a.  In general courts-martial in which the accused has elected trial by a court-martial 
composed of all officer members, if the number of members falls below eight, the next 
available officer members by seniority will be detailed to increase the total number of 
members to 12. 
 
 b.  In all other general courts-martial, if the number of members falls below eight, the 
next available enlisted members by seniority will be detailed to increase the total 
number of members to 12. 
 
 c.  In special courts-martial in which the accused has elected trial by a court-martial 
composed of all officer members, if, after challenges, the number of members falls 
below four, the next available officer members by seniority will be detailed to increase 
the total number of members to eight. 
 
 d.  In all other special courts-martial with members, if the number of members falls 
below four, the next available enlisted members by seniority will be detailed to increase 
the total number of members to eight. 
 
7.  Automatic replacement procedures after impanelment.  If, after impanelment, the 
excusal of any member(s) results in less than the number of members required under 
the Rules for Courts-Martial for the type of court-martial involved, then I recommend that 
the procedures in paragraph 6 above shall apply.  
 
8.  Issuance of court-martial convening orders. 
 
 a.  I recommend that you issue court-martial convening orders (CMCO) that detail 
members you selected for court-martial duty as follows:            
 
  (1)  the new CMCO 1 will detail members for general courts-martial and will list 
substitute members for automatic detailing in accordance with paragraphs 6 and 7, 
above; 
 
  (2)  the new CMCO 2 will detail members for special courts-martial and will list 
substitute members for automatic detailing in accordance with paragraphs 6 and 7, 
above. 
 
 b.  For all cases referred on or after 1 January 2019, I recommend that you refer 
general courts-martial cases to the court-martial created by CMCO 1 and special courts-
martial cases to the court-martial created by CMCO 2. 
 
 c.  I recommend that both panels serve from the date of this memorandum until you 
or your successor select new court-martial panels.   
 
9.  The point of contact is the undersigned.  
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5 encls                                                            XXXXXXXXXXX 
1.  Panel Nominee Selection Sheet                  COL,  JA 
2.  Panel Nominee ORB/ERBs                        Staff Judge Advocate 
3.  Notification Memo to Panel Members 
4.  AAA-162 Duty Roster (electronic) 
5.  FRAGO – Panel Nominations 
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DIRECTION OF THE CONVENING AUTHORITY: 
 
1.  The recommendations of the Staff Judge Advocate are (approved) / (disapproved). 
 
2.  My selections are noted on Enclosure 1.  
 

 
 

 
    XXXXXXXXXXXXXX 
    Major General, USA   
    Commanding 
 



DEPARTMENT OF THE ARMY 
HEADQUARTERS, XXXXXXX DIVISION AND FORT XXXXXXXXX 

FORT XXXXX 
 

 
 
 
  

AFXX-CG     
 
 
MEMORANDUM FOR Courts-Martial Panel Members 
 
SUBJECT:  Duties of Courts-Martial Members 
 
 
1. I have personally selected you to be a primary or substitute courts-martial panel 
member based on my determination that you are the best qualified by reason of age, 
education, training, experience, length of service, and judicial temperament.  
 
2. Your selection for this duty is an honor and is of the utmost importance to the fair 
administration of military justice. This duty takes precedence over all other duties, to 
include TDY and exercises, unless I specifically excuse you. 
 
3. Neither you nor your chain of command may schedule absences that would conflict 
with your courts-martial duty. Only I, or the Acting Commander in my absence, may 
excuse members from courts-martial duty.   
 
4. The Office of the Staff Judge Advocate, Military Justice Division, will give you as 
much notice as possible regarding the date, time, place, and uniform when your service 
is required. However, due to the nature of judicial proceedings, last minute changes 
often occur which may necessitate your service on very short notice. Courts-martial may 
convene early, beyond duty hours, and when necessary, extend into weekends and 
holidays. I expect members to be patient, flexible, and understanding when such 
circumstances arise.   
 
5.  Excusals. As stated above, this duty takes precedence over all duties, including field 
duty, TDY, leave, and pass. Thus, when informed that your service as a panel member 
is required, I expect you to be available.   
 
     a. Requests for excusal from duty will only be approved if you have demonstrated 
good cause for the excusal. I am providing you this information now so that you can, to 
the extent possible, plan any absence (e.g., pass, leave, training exercises, temporary 
duty, etc.) around your service as a courts-martial panel member.  
 
     b. You are required to send all requests for excusal in memorandum format, by the 
suspense dates you will be provided, to the Military Justice Division, attention Mrs. 
XXXXXXXXX, at XXXXXXXXXX.civ@army.mil. It is your sole responsibility as a courts-
martial panel member to submit excusal requests in a timely manner.  
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     c. All excusal requests MUST be accompanied by supporting documentation (e.g., 
leave form, orders, etc.). Failure to submit supporting documentation, or to submit 
requests by the required time, may result in my automatic denial of your request.    
 

d. You are required to be present at the time and place of which you have 
been notified until such a time you are properly excused in writing from duty by me, the 
Acting Commander, or the Military Judge.  
 
6. Verification. Upon receiving a copy of this memorandum, you must contact Mrs. 
XXXXX via email to acknowledge receipt of this notification and duty. Members of this 
panel are personally accountable and obligated to keep the Military Justice Division 
abreast of your duty status during the duration of your term of service.   
 
7. Any questions regarding your duties as a court-martial panel member should be 
directed to Major XXXXXXXXX, Chief, Military Justice, at (XXX) XXX-XXXX. 
 
8. I hope that you will find this duty professionally and personally rewarding. 
 
 
 
  
 XXXXXXXXXXXXXXXXXXX 
 Major General, USA 
 Commanding 
 



 
DEPARTMENT OF THE ARMY 

HEADQUARTERS, XXXXXXX DIVISION AND FORT XXXXX 
 
 
 

   
 
AFVB-XY-Z                                            1 September 2022 
 
 
MEMORANDUM FOR Office of the Staff Judge Advocate, Fort XXXXXX  
 
SUBJECT:  Excusal Request - Court-Martial Duty  
 
 
1.  This is a request for excusal from court-martial duty: 
 

Name:  LTC John Doe  
 
Unit:  HHC, X Bn, Y Regt 
 
Reason for request:  TDY to MCAS Miramar, CA.  Squadron Commanders are 
required by Department of Army to attend the Senior Leader Training and 
Development on advanced pilot training programs and upcoming changes to 
aircraft OPTEMPO.   Use or lose leave. 
 
Date(s) of excusal:  5-10 OCT 2017 (TDY)           
            15-29 NOV 2017 (Use or lose leave) 

 
2.  Point of Contact is the undersigned at 915-744-1234. 
 
 
 
 
 JOE DOE 
 COL, AV 
   Commanding 

 



DEPARTMENT OF THE ARMY 
HEADQUARTERS, XXXXXX DIVISION AND FORT XXXXXX 
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MEMORANDUM FOR RECORD 
 
SUBJECT:  Request for Temporary Excusal from Court-Martial Duty 
 
 
1.  The following requests for temporary excusal from court-martial duty pertaining to 
the below-listed individuals are approved unless otherwise indicated. 
 

NAME DATE/CASE REASON(S) DISAPPROVE 
1 COL DOE, John 25-28 Oct 2022 

 
 
 
 

TDY 18 Sep-11 
Nov 22 

 

2 COL ROE, Jane 25-28 Oct 2022 
 
 
 
 

Leave 28 Oct 22  

 
2.  The point of contact for this action is MAJ XXXXXXXXXXX, Chief, Military Justice, at 
(XXX) XXX-XXXX. 
 
 
 
 

XXXXXXXXXXXXX 
Major General, USA 

 Commanding 



Court-Martial Convening Order X was the last of the series for 2018 

DEPARTMENT OF THE ARMY 
GCMCA 

 
 
COURT-MARTIAL CONVENING ORDER    1 January 2019 
 NUMBER 1 
 
A general court-martial is hereby convened by this order. The following primary 
members are permanently detailed to this court-martial.  No alternate members are 
authorized. 
 
COL XXXXXXXXXXX, 3rd Combat Aviation Brigade 
COL XXXXXXXXXXX, USAG 
COL XXXXXXXXXXX, 1st Brigade 
LTC XXXXXXXXXXX, 54th Infantry Division 
MAJ XXXXXXXXXXX, 42nd Fires Brigade 
CPT XXXXXXXXXXX, USAG 
CSM XXXXXXXXXXX, 42nd Fires Brigade 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
CSM XXXXXXXXXXX, 3rd Brigade 
CSM XXXXXXXXXXX, MEDDAC 
CSM XXXXXXXXXXX, 54th Infantry Division 
1SG XXXXXXXXXXX, 2nd Brigade 
1SG XXXXXXXXXXX, DENTAC 
 
In the event the accused is an officer, or an enlisted accused submits a request 
pursuant to Article 25(c)(2)(A), UCMJ, the court will be composed of the following officer 
members.  No alternate members are authorized. 
 
COL XXXXXXXXXXX, 3rd Combat Aviation Brigade 
COL XXXXXXXXXXX, USAG 
COL XXXXXXXXXXX, 1st Brigade 
LTC XXXXXXXXXXX, 54th Infantry Division 
LTC XXXXXXXXXXX, 3rd Brigade 
LTC XXXXXXXXXXX, DENTAC 
LTC XXXXXXXXXXX, 1st Brigade 
LTC XXXXXXXXXXX, 54th Infantry Division 
MAJ XXXXXXXXXXX, 2nd Brigade 
MAJ XXXXXXXXXXX 3rd Brigade 
MAJ XXXXXXXXXXX, 603rd Training Division 
MAJ XXXXXXXXXXX, 42nd Fires Brigade 
MAJ XXXXXXXXXXX, USAG 
CPT XXXXXXXXXXX, USAG 
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The following members will serve as substitutes in the order they are listed here 
(officers will replace officers, and enlisted will replace enlisted) when any of the 
members listed above are temporarily or permanently excused. 
 
COL XXXXXXXXXXX, 42nd Fires Brigade 
COL XXXXXXXXXXX, 3rd Brigade 
LTC XXXXXXXXXXX, USAG 
LTC XXXXXXXXXXX, 3rd Combat Aviation Brigade 
MAJ XXXXXXXXXXX, 54th Infantry Division 
MAJ XXXXXXXXXXX, MEDDAC 
MAJ XXXXXXXXXXX, 3rd Brigade 
MAJ XXXXXXXXXXX, USAG 
CSM XXXXXXXXXXX, DENTAC 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
CSM XXXXXXXXXXX, 42nd Fires Brigade 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
1SG XXXXXXXXXXX, 2nd Brigade 
1SG XXXXXXXXXXX, 4th Brigade 
1SG XXXXXXXXXXX, 54th Infantry Division 
1SG XXXXXXXXXXX, DENTAC 
MSG XXXXXXXXXXX, 54th Infantry Division 
MSG XXXXXXXXXXX, MEDDAC 
MSG XXXXXXXXXXX, 3rd Brigade 
SFC XXXXXXXXXXX, 3rd Combat Aviation Brigade 
SFC XXXXXXXXXXX, 3rd Combat Aviation Brigade 
SFC XXXXXXXXXXX, 42nd Fires Brigade 
 
BY COMMAND OF MAJOR GENERAL GCMCA: 
 
 
 
 
DISTRIBUTION: FNAME MI LNAME 
1-MJ, TC, DC, Accused    MSG, USA 
1-Ea Indiv Concerned Chief Paralegal NCO 
1-Rec Set  
 
 



Court-Martial Convening Order X was the last of the series for 2018 

DEPARTMENT OF THE ARMY 
GCMCA 

 
 
COURT-MARTIAL CONVENING ORDER    1 January 2019 
 NUMBER 2 
 
A special court-martial is hereby convened by this order.  The following primary 
members are permanently detailed to this court-martial.  No alternate members are 
authorized. 
 
COL XXXXXXXXXXX, 3rd Combat Aviation Brigade 
COL XXXXXXXXXXX, USAG 
COL XXXXXXXXXXX, 1st Brigade 
LTC XXXXXXXXXXX 54th Infantry Division 
MAJ XXXXXXXXXXX, 42nd Fires Brigade 
CSM XXXXXXXXXXX, 42nd Fires Brigade 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
CSM XXXXXXXXXXX, 3rd Brigade 
CSM XXXXXXXXXXX, MEDDAC 
 
In the event the accused is an officer, or an enlisted accused submits a request 
pursuant to Article 25(c)(2)(A), UCMJ, the court will be composed of the following officer 
members.  No alternate members are authorized. 
 
COL XXXXXXXXXXX, 3rd Combat Aviation Brigade 
COL XXXXXXXXXXX, USAG 
COL XXXXXXXXXXX, 1st Brigade 
LTC XXXXXXXXXXX, 54th Infantry Division 
LTC XXXXXXXXXXX, 3rd Brigade 
LTC XXXXXXXXXXX, DENTAC 
LTC XXXXXXXXXXX, 1st Brigade 
LTC XXXXXXXXXXX, 54th Infantry Division 
MAJ XXXXXXXXXXX, 2nd Brigade 
MAJ XXXXXXXXXXX, 3rd Brigade 
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The following members will serve as substitutes in the order they are listed here 
(officers will replace officers, and enlisted will replace enlisted) when any of the 
members listed above are temporarily or permanently excused. 
 
COL XXXXXXXXXXX, 42nd Fires Brigade 
COL XXXXXXXXXXX, 3rd Brigade 
LTC XXXXXXXXXXX, USAG 
LTC XXXXXXXXXXX, 3rd Combat Aviation Brigade 
MAJ XXXXXXXXXXX, 54th Infantry Division 
MAJ XXXXXXXXXXX, MEDDAC 
MAJ XXXXXXXXXXX, 3rd Brigade 
MAJ XXXXXXXXXXX, USAG 
CSM XXXXXXXXXXX, DENTAC 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
CSM XXXXXXXXXXX, 42nd Fires Brigade 
CSM XXXXXXXXXXX, 3rd Combat Aviation Brigade 
1SG XXXXXXXXXXX, 2nd Brigade 
1SG XXXXXXXXXXX, 4th Brigade 
1SG XXXXXXXXXXX, 54th Infantry Division 
 
BY COMMAND OF MAJOR GENERAL GCMCA: 
 
 
 
 
DISTRIBUTION: FNAME MI LNAME 
1-MJ, TC, DC, Accused    MSG, USA 
1-Ea Indiv Concerned Chief Paralegal NCO 
1-Rec Set 



DEPARTMENT OF THE ARMY 
HEADQUARTERS, XXXXXXX  

XXXXXXXXXXXX 
XXXXXXXXXXX, XXXXXXXXXX 

 
 

 
COURT-MARTIAL CONVENING ORDER                                     XX October 2022 
NUMBER                                               XX 
 
The following members are detailed to the general court-martial convened by Court-
Martial Convening Order (CMCO) Number XX, this headquarters, dated XX August 
2022, as amended by CMCO Number XX, dated XX October 2022, for the case of 
United States v. Staff Sergeant XXXXXXXXXXX only, scheduled to be assembled XXX 
November 2022: 
 
1LT XXXXXXXXXXXXX, 1BCT 
MSG XXXXXXXXXXX, Garrison 
 
VICE: 
 
LTC XXXXXXXXXXXX, 2BCT 
MSG XXXXXXXXXXXX, CAB 
 
BY COMMAND OF MAJOR GENERAL XXXXXXXXXXX: 
 
 
 
 
DISTRIBUTION: XXXXXXXXXXXXXXX 
Each Record of Trial (1)                              MSG, USA 
Record Set (1)                                           Senior Military Justice Operations NCO 



 
Survivors United 

Presenter Biographies 
 
Ms.  Adrian Perry, Victim Advocate  
 
Adrian Perry is a professional educator, victim advocate, and spouse of a retired Marine. After 
completing her Bachelor of Science Degree in Criminal Justice from Radford University, she 
married her husband Breck Perry and they moved to Quantico, Virginia in 2002. 
 
In 2003, the Perry’s received orders to Oahu, Hawaii. While in Hawaii, Adrian served as the 
Director of a Preschool in Honolulu. In 2005, their first child was born and Adrian became a 
dedicated mother of three girls over the last thirteen years and eight duty-stations across the United 
States and Japan. Throughout that time, Adrian has served as a long-term substitute teacher, 
volunteer reading instructor, and volunteer children’s ministry teacher. She is the co-founder of 
Survivors United, Inc., a Non-Profit for sexual assault survivors in the military. Survivors United 
connects survivors of sexual assault with critical resources and support, while elevating the voice 
of the Survivor.  
  
Adrian testified before the Senate Armed Services Committee on Sexual Assault in the Military in 
order to shine light on current legislative inadequacies for sexual assault survivors, while 
recommending the necessary changes to ensure justice is served for sexual assault survivors and 
their families. In 2020, Adrian became a Nationally Credentialed Victim Advocate, and has 
worked multiple cases in support of justice for sexual assault and domestic violence survivors.   
Adrian is currently living in Virginia with her family where she worked as a Victim Witness 
Assistant Director for a local county. During her time working for the Victim and Witness 
Program, she was able to support multiple survivors throughout the criminal process. She has been 
able to observe many Victim Impact Statements be delivered at sentencing. Last year, she 
completed her Master’s Degree in Criminal Justice with an Emphasis in Legal Studies. Adrian is a 
Doctoral Student pursuing a Doctoral Degree in Community Counseling and Traumatology. 
 
Dr.  Breck Perry, Victim Advocate 
 
Dr. Breck Perry currently serves as the Director of Operations for Covan Group, LLC, an Adjunct 
Professor of Qualitative Research at the Liberty University School of Education, and is a retired 
Marine Corps infantry officer. While in the Marines, Breck served in various command and staff 
positions across the globe in support of combat, humanitarian, and crisis response operations. As a 
young Captain, Breck discovered his passion for teaching and writing, and served for six years as a 
non-resident Expeditionary Warfare School and Command and Staff College adjunct faculty 
instructor, earning the Thomas S. Jones Instructor of the Year Award in 2015, 2016, and 2020. 
Upon retirement from active duty in the spring of 2022, Breck completed his Ph.D. in Educational 
Leadership and currently focuses on improving public and private sector education. Breck is a 
certified Sexual Assault Victim Advocate and serves as a member of the Survivor’s United Board 
of Advisors. 
 
  



Mr.  Ryan Guilds, Special Victim Counsel 
 
Ryan Guilds’ is Counsel at Arnold & Porter LLP, a nationally recognized Law Firm, with offices 
throughout the United States.  His commercial practice focuses on complex products liability 
litigation, white collar criminal defense, and internal corporate compliance.  Mr. Guilds is a 
recognized national victims’ rights expert who represents survivors of crime in connection with 
the investigation and prosecution of their assailants.  Under his leadership, Arnold & Porter has 
represented sexual assault survivors in both civilian and military proceedings pro bono for over a 
decade.  He is on the board of the National Crime Victim Law Institute, the honorary board of 
Protect Our Defenders, and is the former board chair of the Network for Victim Recovery of DC. 



1 
 

DAC-IPAD Proposed Questions for Adrian and Breck Perry (Survivors United) 
and Ryan Guilds 

 
For Adrian and Breck Perry: 
 
1. From a crime victim’s perspective, what would you like the Committee to know regarding 
how limitations on victim impact statements effect how victims deliver them? 
 
2. Based on your experience, what are the benefits to a victim when they provide an impact 
statement at sentencing? 
 
For Ryan Guilds: 
 
1. In an FY 2020 Joint Explanatory Statement, Congress asked the DAC-IPAD to review the 
issue of whether military judges are interpreting Rule for Courts-Martial 1001 too narrowly and 
restricting what crime victims can say in their impact statement. What changes have you seen 
since 2020? 
 
2a. In your experience working with victims, what have you learned or observed regarding 
military judges allowing victims to speak freely without limiting the impact statement?                  
 
2b. Have you seen a difference between judge alone sentencing and member sentencing cases? 
 
3. Have you seen military judges limit victims speaking directly to the accused during their 
impact statements? 
 
4. What have you observed regarding parents or others providing an impact statement when they 
are not the named victim in the convicted offenses? 
 
5. What is the most frequent victim complaint regarding victim impact statements? 
 
6. You are familiar with the JSC’s proposed changes to RCM 1001 in the draft executive order. 
Do you believe the proposed changes to RCM 1001 will alleviate some of the objections with 
victim impact statements, such as the ability to recommend a specific sentence? 
 
7. Do you have any recommendations for additional changes to RCM 1001? 
 



Special Victims’ Counsel/Victims’ Legal Counsel Panel 
Presenter Biographies 

 
 
Colonel Carol A. Brewer, Chief, Special Victims’ Counsel Program, U.S. Army  
 
Colonel (COL) Carol A. Brewer assumed her current duties as Chief of the U.S. Army’s Special 
Victims’ Counsel Program in July 2021. She has served for 21 years in the Army in its Judge 
Advocate General’s Corps.  She was the Staff Judge Advocate (SJA) for the 19th Expeditionary 
Sustainment Command, Daegu, Korea from 2019 – 2021.  She served as Special Victim Prosecutor 
in the Military District of Washington from 2016 – 2019.  COL Brewer also served as a Deputy 
SJA, Chief, Administrative and Civil Law, Senior Trial Defense Counsel, Brigade Judge 
Advocate, Chief, Operations and Training, and Trial Counsel.  COL Brewer has an LL.M., Military 
Law from The Judge Advocate General’s Legal Center & School.  She earned her Juris Doctorate 
from Rutgers School of Law and her B.A. in Politics and Education.  She completed the Army’s 
Basic Officer Leadership Course, extensive training regarding victim behavior and litigation  and 
the Army and Air Force Special Victims’ Counsel Certification Courses,  She’s a member of the 
Pennsylvania and New Jersey Bars, admitted to practice before the U.S. Supreme Court, the Army 
Court of Criminal Appeals, and the New Jersey Supreme Court.  He military awards include the 
Bronze Star, the Army’s Meritorious Service Medal, the Parachutist Badge, the Air Assault Badge, 
and campaign medals for service in Iraq. 
  
Captain Daniel Cimmino, Chief, Victims’ Legal Counsel Program, U.S. Navy  
 
Captain Cimmino has been the Chief, Navy Victims’ Legal Counsel Program since October 2021. 
Prior to this position, he served in several positions within the Navy’s JAG Corps including Chief 
of Staff, Defense Service Offices; Commanding Officer, Defense Service Office West; and 
Executive Assistant and Special Counsel to the General Counsel of the Department of the Navy. 
Captain Cimmino received his law degree from Rutgers University School of Law-Newark, and his 
LLM with a certificate in national security, from Georgetown University. He also received his 
MSM from Troy University and his MA from the Naval War College. He is admitted to practice 
law in New Jersey and before the Court of Appeals for the Armed Forces. 
 
Colonel Tracy Park, Chief, Victims’ Legal Counsel Program, U.S. Air Force  
 
Colonel Tracy A. Park is the Chief, Victims’ Counsel Division, Military Justice and Discipline 
Domain, Joint Base Andrews, Maryland. In this capacity, she is responsible for developing 
policies and procedures for the Victims’ Counsel program, and providing professional oversight 
for 60 judge advocates, 52 paralegals, and one civilian appellate counsel at 49 locations 
worldwide. Victims’ Counsel and Victims’ Paralegals are detailed to represent victims of sexual 
assault and domestic violence crimes before military courts-martial and in administrative legal 
matters, and provide confidential legal advice to victims of interpersonal violence.  
Colonel Park entered the Air Force in February 2004 through the Direct Appointment Program. 
She has served as a Staff Judge Advocate, Deputy Staff Judge Advocate, Chief Legal Advisor, 
and Instructor, as well as deployed to Iraq, Kuwait, and Bosnia & Herzegovina. Prior to her 
current position, Colonel Park was the Section Commander for the Air Force Judge Advocate 
General’s Corps Headquarters and Field Operating Agency, supporting more than 1,200 
personnel worldwide. Colonel Park is admitted to practice law in California. She received a 
Bachelor of Arts in English Literature from Washington University and her Juris Doctor from 
George Washington University Law School.  
 



Lieutenant Colonel Iain D. Pedden, Chief, Victims’ Legal Counsel Program, U.S. Marine 
Corps 
 
Lieutenant Colonel Pedden currently serves as the Chief Victims’ Legal Counsel (CVLC) of the 
Marine Corps and Officer in Charge of the Victims’ Legal Counsel Organization (VLCO). Prior to 
serving in the Marine Corps, LtCol Pedden clerked in the chambers of a state court trial judge. From 
2001–2003 he clerked in the Criminal Appeals Division of the Illinois Attorney General’s Office 
drafting briefs for the Illinois and federal courts, and representing the state in collateral and 
clemency proceedings death penalty cases.  
 
Lieutenant Colonel Pedden has served in several military justice billets related to victims and the 
statements they provide during courts-martial, including service as Senior Defense Counsel, Chief 
Trial Counsel, and Military Justice Officer.  From 2014–2017 he served on the faculty of the U.S. 
Army Judge Advocate General’s Legal Center and School as Associate Professor of Criminal Law, 
teaching evidence and constitutional law.  He also managed the Intermediate Trial Advocacy 
Course, and provided both lectures and advocacy training during the Special Victims Counsel 
(SVC) and Child SVC certification courses. During this tour, he was certified as an SVC, Child 
SVC, and Victim’s Legal Counsel (VLC), and was certified and sworn as a military judge.  
 
From 2017 to 2019, LtCol Pedden served as Branch Head of Military Justice at Headquarters 
Marine Corps in the Pentagon.  In that capacity, he advised the Staff Judge Advocate to the 
Commandant on all military justice matters, assisted in policy development, and developed and 
implemented a uniform training curriculum and plan for Marine judge advocates following the 
Military Justice Act of 2016.  He went on to additional advanced education in 2019, a command 
tour from 2020–2022, and reported for his current duties in August 2022. 
 
Ms. Elizabeth Marotta, Chief, Special Victims’ Counsel Program, U.S. Coast Guard  
 
Elizabeth Marotta is the Chief, Office of Member Advocacy. In this capacity, she is responsible for 
the Coast Guard's Special Victims’ Counsel Program and the Disability Attorney function. Prior to 
the Coast Guard, Ms. Marotta served 25 years in the Army and retired in the rank of Colonel. While 
in the Army, Ms. Marotta most recently served as the Chief, Defense Appellate Division and the 
Program Manager, Special Victims’ Counsel.  She also served in numerous other position including 
Staff Judge Advocate, Deputy of Government Appellate Division, Chief of Justice, and Trial 
Counsel. 
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DAC-IPAD Proposed Questions for SVC/VLC Panel 
 

Victim Impact Statements 

1. What training do victims’ counsel receive regarding victim impact statements? 

2. What advice do you and other SVC/VLC provide clients when preparing impact statements? 

3. How involved are SVC/VLC in preparing impact statements? 

4. Do SVC/VLC generally coordinate with trial and defense counsel prior to sentencing to 
determine potential objections to material in impact statements? 

5. What are the most common objections you hear regarding information in impact statements? 

6. In your experience, do military judges allow victims to speak freely without limiting the impact 
statement? Does this differ between judge alone sentencing and member sentencing cases? 

7. Have you observed military judges limit victims speaking directly to the accused during their 
impact statements? 

8. What is the most frequent victim complaint regarding victim impact statements? 

9. You are familiar with the JSC’s proposed changes to RCM 1001 in the draft executive order. 
Do you believe the proposed changes to RCM 1001 will alleviate some of the objections with 
victim impact statements, such as the ability to recommend a specific sentence? 

10. Do you have any recommendations for additional changes to RCM 1001? 
 
Appellate Practice 

11. What training do SVC/VLC receive regarding appellate rights for victims? 

12. Do you communicate and/or coordinate with appellate government or defense counsel 
regarding appellate positions and filings? 

13. What is your experience filing matters with appellate courts? Have appellate courts been 
willing to consider the merits of SVC/VLC motions, and to grant the requested relief? 
 
Restorative Justice 

14. Congress asked the DAC-IPAD to review alternative justice programs, such as mediation or 
restorative engagement, as a means to aid victims and alleged offenders, particularly in cases in 
which the evidence is insufficient for prosecution or nonjudicial punishment.  

Please share your thoughts on whether such programs would be beneficial in cases involving 
sexual assault allegations. 

15. Canada and Australia offer military victims of sexual assault an opportunity to speak with 
senior military officials in a facilitated meeting to share their experience of trauma.  

Please share your thoughts on whether military victims would benefit from the creation of a 
facilitated restorative engagement program unrelated to the court-martial process? 

 



Office of Special Trial Counsel Panel 
Presenter Biographies 

 
 
Honorable Carrie F. Ricci, General Counsel, Department of the Army 
 
Honorable Ricci was confirmed by the United States Senate on December 14, 2021 and was 
sworn in as the 23rd General Counsel of the United States Army on January 3, 2022. As General 
Counsel, she is the chief lawyer of the Army ultimately responsible for determining the Army's 
position on any legal question. She serves as legal counsel to the Secretary of the Army, Under 
Secretary, the five Assistant Secretaries, and members of the Army Secretariat. 
 
For nine years prior to her appointment, Ms. Ricci served as a Senior Executive with the United 
States Department of Agriculture, first as an Assistant General Counsel, then as the Associate 
General Counsel, Marketing, Regulatory, and Food Safety Programs, where she led a team that 
provided legal services to two Under Secretaries and three agencies. Her preceding assignment 
was as Assistant General Counsel, Office of General Counsel, Department of Defense Education 
Activity. 
 
In 2010, Ms. Ricci retired from the U.S. Army after 20 years of active military service. At the 
time of her retirement, Ms. Ricci served as Assistant General Counsel, Office of the General 
Counsel, U.S. Army, where she advised the Secretary of the Army and other senior Army leaders 
on legal and policy issues concerning all areas of military personnel management. Other key 
military assignments include: Deputy Staff Judge Advocate, U.S. Army Intelligence and Security 
Command; Chief, International Law, U.S. Central Command (USCENTCOM); Administrative 
Law Attorney, Office of the Judge Advocate General; Trial Counsel and Operational Law 
Attorney, 4th Infantry Division; and Platoon Leader in Operations DESERT SHIELD and 
DESERT STORM. 
 
In 2020, Ms. Ricci served on the Fort Hood Independent Review Committee, a five-member 
panel of Highly Qualified Experts appointed by the Secretary of the Army to conduct a review of 
the Fort Hood command climate and assess its impact on its soldiers and units, particularly as it 
related to preventing sexual assault and sexual harassment. 
 
Ms. Ricci is a 1988 ROTC graduate of Georgetown University and later attended law school 
through the Army’s Funded Legal Education Program, graduating from the University of 
Maryland School of Law in 1996. She earned a Master of Laws degree (LL.M.) from The Judge 
Advocate General’s Legal Center and School, and a second LL.M from George Washington 
University School of Law. She is a graduate of the U.S. Army Command and General Staff 
College and holds a certificate in Diversity, Equity, and Inclusion in the Workplace from the 
University of South Florida. 
 
Ms. Ricci is a Fellow of the American Bar Foundation and volunteers as a Girl Scout Troop 
Leader in Fairfax, Virginia, where she resides with her family. 
 
  



Lieutenant General Stuart W. Risch, The Judge Advocate General, U.S. Army 
 
Lieutenant General Risch is a native of Orange/West Orange, NJ, was initially commissioned a 
Second Lieutenant in the Field Artillery in 1984. He served as a Platoon Leader, Executive 
Officer, and Company Commander in the 78th Infantry Division, U.S. Army Reserve, while 
attending law school. He entered active duty and the Judge Advocate General's Corps in1988. 
 
Prior to assuming duty as The Judge Advocate General on July 10, 2021, Lieutenant General 
Risch recently served as the Deputy Judge Advocate General, from August 2, 2017, until July 9, 
2021. His previous assignments as a General Officer include service as the Commander, United 
States Army Legal Services Agency and Chief Judge, United States Army Court of Criminal 
Appeals, Fort Belvoir, Virginia; the Assistant Judge Advocate General for Military Law and 
Operations, Headquarters, Department of the Army, Pentagon, Washington, D.C.; and as the 
Commanding General/Commandant of The Judge Advocate General's Legal Center and School, 
Charlottesville, Virginia. 
 
Prior to that, he served as the Staff Judge Advocate, III Armored Corps and Fort Hood, Fort 
Hood, Texas (duty with U.S. Forces-Iraq during OPERATIONS IRAQI FREEDOM and NEW 
DAWN); Staff Judge Advocate, U.S. Army Fires Center of Excellence, Fort Sill, Oklahoma; 
Legislative Counsel in the Army’s Office of the Chief Legislative Liaison, Pentagon; Staff Judge 
Advocate, 1st Infantry Division, Wuerzburg, Germany (with duty in Iraq during OPERATION 
IRAQI FREEDOM II); Director, Center for Law and Military Operations, The Judge Advocate 
General’s Legal Center & School, Charlottesville, Virginia; Deputy Staff Judge Advocate, 4th 
Infantry Division, Fort Hood, Texas; Litigation Attorney, U.S. Army Litigation Division, 
Arlington, Virginia; Instructor and Law Review Editor at The Judge Advocate General’s School, 
Charlottesville, Virginia; and as the Chief, Military Justice, Senior Trial Counsel and Brigade 
Legal Advisor, 2d (Blackjack) Brigade, 1st Cavalry Division, Fort Hood, Texas (with service in 
Saudi Arabia, Kuwait, and Iraq during OPERATIONS DESERT SHIELD/STORM). He also 
practiced civil litigation in the private sector with the law firm of Dwyer, Connell, and Lisbona, 
in Montclair, NJ, prior to entering active duty. 
 
Lieutenant General Risch received his Bachelor of Arts degree in Government and Law and 
History from Lafayette College, Easton, Pennsylvania, in 1984; a Juris Doctor degree from Seton 
Hall University School of Law, Newark, New Jersey, in 1987; a Master’s degree in Law from 
The Judge Advocate General’s Legal Center and School, U.S. Army, Charlottesville, Virginia, in 
1996, and a Master’s degree in Strategic Studies from the U.S. Army War College, Carlisle, 
Pennsylvania, in 2007. 
 
Lieutenant General Risch’s military education includes the Judge Advocate Officer Basic and 
Advanced Courses, the Combined Arms and Services Staff School, the Command and General 
Staff Officer’s Course, and the Army War College. He is a member of the Bar of the State of 
New Jersey, and is admitted to practice law before the U.S. Supreme Court and numerous federal 
and military courts. His military awards include the Legion of Merit with three Oak Leaf 
Clusters and the Bronze Star Medal with Oak Leaf Cluster. Lieutenant General Risch is married 
and he and his wife have three children and seven grandchildren.   
 
  



Honorable John P. Coffey, General Counsel, Department of the Navy 
 
Honorable Coffey was sworn into office on February 16, 2022, as the 24th General Counsel of 
the Department of the Navy after his confirmation by the U.S. Senate on February 9, 2022.  As 
General Counsel, Mr. Coffey is the Department of the Navy’s (DON) Chief Legal Officer and 
head of the Office of the General Counsel (OGC). He leads more than 1,100 attorneys and 
professional support staff in 140 offices worldwide. DON OGC provides legal advice to the 
Secretary of the Navy, the Under Secretary of the Navy, the Assistant Secretaries of the Navy 
and their staffs, and the multiple components of the Department, to include the Navy and the 
Marine Corps. 
 
He is a native of New York. Mr. Coffey is the oldest of seven children born to Irish 
immigrants.  He is an honors graduate of the United States Naval Academy and Georgetown 
University Law Center.  After graduating from Annapolis, Mr. Coffey completed Naval Flight 
Officer training and served eight years on active duty, including assignments as a P-3C Orion 
mission commander hunting Soviet submarines during the Cold War, a junior officer intern to 
the Strategy Division in the Organization of the Joint Chiefs of Staff, and the special military 
assistant (personal aide) to Vice President George H.W. Bush.  Mr. Coffey attended Georgetown 
Law’s evening program while assigned to the Pentagon and White House.  After graduating from 
Georgetown, Mr. Coffey transitioned to the Navy Reserve and returned to New York, where he 
practiced law for over thirty-five years, including several years as an Assistant United States 
Attorney in the Southern District of New York and most recently as Chair of Complex Litigation 
at Kramer Levin Naftalis & Frankel LLP. 
 
After returning home to New York, Mr. Coffey continued to serve in the Navy Reserve for 
eighteen years.  Among other things, he flew anti-submarine missions in the North Atlantic and 
Mediterranean, counter-narcotics missions in the Caribbean, and armed missions in support of 
the blockade of the former Yugoslavia.  Mr. Coffey was selected to serve as commanding officer 
both of a reserve P-3C squadron (VP-92) and the reserve component of the Enterprise carrier 
battle group staff (CCDG-12), and served as a staff officer in the Office of the Secretary of 
Defense (Reserve Affairs).  Mr. Coffey retired at the rank of captain in 2004. 
 
Vice Admiral Darse E. “Del” Crandall, The Judge Advocate General, U.S. Navy 
 
Vice Admiral Crandall is a native of Elgin, Illinois. He was commissioned in 1984 through the 
Naval Reserve Officers Training Corps Program at Northwestern University, where he received 
a bachelor of arts degree in Economics. As a midshipman he earned silver "Dolphins," the 
enlisted submarine warfare qualification, on USS Woodrow Wilson (SSBN 624 GOLD). 
His first tour of duty was as communications officer and anti-submarine warfare officer on USS 
Lockwood (FF 1064), homeported in Yokosuka, Japan, where he earned his surface warfare 
officer qualification. While serving as administrative assistant and aide to the Deputy Chief of 
Naval Operations (Naval Warfare), Crandall was selected for the law education program. In 
1992, he graduated from Georgetown University Law Center, cum laude. In 1999, he received a 
masters of law degree in international law from The George Washington University, with highest 
honors. 
 
  



Major General David J. Bligh, Staff Judge Advocate to the Commandant to the Marine 
Corps, U.S. Marine Corps 
 
Major General Bligh was raised in Athens, Pennsylvania.  He is a 1988 graduate of Indiana 
University of Pennsylvania and a 1997 graduate of the University of Georgia School of Law. 
Major General Bligh was commissioned through the Platoon Leaders Course program in 
1988.  He initially served as a Platoon Commander and Company Commander at 2d Assault 
Amphibian Battalion, Camp Lejeune, North Carolina.  He later served as a Series Commander at 
Marine Corps Recruit Depot, Parris Island, South Carolina. 
 
Upon completion of the Naval Justice School, Major General Bligh served as a civil law officer, 
trial counsel, and officer-in-charge of legal assistance at Camp Lejeune.  He was then assigned as 
Director, Joint Law Center, Marine Corps Air Station New River, North Carolina. During this 
assignment, Major General Bligh deployed for OIF-I with Task Force Tarawa. 
Major General Bligh has served as the Staff Judge Advocate for 3d Marine Division and III 
Marine Expeditionary Force in Okinawa, Japan, and Marine Corps Forces Command in Norfolk, 
Virginia.  Prior to assuming his current duties, Major General Bligh served as the Deputy Staff 
Judge Advocate to the Commandant of the Marine Corps, and later as the Assistant Judge 
Advocate General of the Navy (Military Law). 
 
Honorable Peter J. Beshar, General Counsel, Department of the Air Force 
 
Honorable Beshar was sworn in as the 25th General Counsel for the Department of the Air Force 
during a Pentagon ceremony March 18, following his confirmation to the role by the U.S. Senate, 
March 10. 
 
Prior to his confirmation, Honorable Beshar served as the executive vice president and general 
counsel of the global professional services firm Marsh McLennan. Among his career highlights, 
he was appointed by President Barack Obama as a trustee of the Wilson Center for International 
Scholars in 2015, served as the special assistant to former Secretary of State Cyrus Vance in the 
peace negotiations in the former Yugoslavia, and spearheaded initiatives to assist veterans with 
employment opportunities and access to housing, disability and other benefits. 
 
In his newest capacity, Honorable Beshar is the Department of the Air Force’s chief ethics 
official and legal officer, providing oversight, guidance and direction to more than 2,600 Air 
Force military and civilian lawyers worldwide. 
 
Honorable Beshar joins the Department as it implements requirements in the 2022 National 
Defense Authorization Act and recommendations from a Department of Defense independent 
review commission aimed at bolstering the specialized resources available to investigate and 
prosecute certain offenses such as murder, sexual assault, and domestic violence. 
 
 
  



Lieutenant General Charles L. Plummer, The Judge Advocate General, U. S. Air Force 
 
Lieutenant General Plummer serves as the Legal Adviser to the Secretary of the Air Force, the 
Chief of Staff of the Air Force, the Chief of Space Operations, and all officers and agencies of 
the Department of the Air Force. He directs all judge advocates in the performance of their duties 
and is responsible for the professional oversight of more than 2,200 judge advocates, 350 civilian 
attorneys, 1,400 enlisted paralegals and 500 civilians in the Total Force Judge Advocate 
General's Corps worldwide; overseeing military justice, operational and international law, and 
civil law functions at all levels of Air Force and Space Force commands. 
 
Prior to his appointment as The Judge Advocate General, Lieutenant General Plummer served as 
the Deputy Judge Advocate General, Headquarters U.S. Air Force, Arlington, Virginia. 
 
Lieutenant General Plummer was admitted to practice law in the State of New York in 1994. 
From August 1994 to September 1995, he practiced as a civilian attorney with firms in Buffalo 
and Syracuse, New York. He entered the Air Force by direct appointment in September 1995. 
 
Lieutenant General Plummer has served in a variety of legal positions at the base, the field 
operating agency, the air staff and the joint staff levels. In addition to his traditional assignments, 
he served a rotation as the Staff Judge Advocate to the 3rd Air Expeditionary Group, Kwang Ju 
Air Base, South Korea, and as the Staff Judge Advocate to a Joint Special Operations Task Force 
in Jordan.  



 
 

DAC-IPAD Questions for OSTC Panel 
 

 
1. The Committee understands that your respective OSTC Training and Education plans will be 
issued this month (no later than December 31, 2022). Through the staff, can you please provide 
the committee your training and education plans once published. 
 
At this time, can you please give us a general description of the additional training requirements 
for judge advocates and paralegals selected to serve in the OSTC?  
 
2. As you are aware, some committee members attended training courses for the Air Force at 
Maxwell AFB and at the Army Advocacy Center – thank you for those invitations and the members 
appreciated the professionalism of your course facilitators and were impressed with the training. 
 
What upcoming courses do you anticipate in 2023 and will there be opportunities for Committee 
members to attend and based on the members’ experience and expertise perhaps be active 
participants in the exchange with the students.   
 
3. How will training be specialized for the 11 covered offenses (including murder and 
manslaughter in addition to rape and sexual assault) as opposed to generalized litigation training? 
 
4. How will training provide the skills needed to develop the investigation of a covered offense? 
 
5. What role do the OSTC civilian attorneys have in the training and education of special trial 
counsel, paralegals, and other support staff? 
 
6. When an STC exercises exclusive authority to determine whether a reported offense is a covered, 
how will that determination be documented and who will be notified of that determination?  
 
7. How will your OSTC will coordinate and communicate with your respective Special Victim’s 
Counsel programs? 
 
8. How will you ensure STC communications with SJAs and convening authorities or 
commanders remain free from unlawful or unauthorized influence? 
 
9. Have you established test sites using OSTC processes and procedures to capture lessons learned? 
 
9a. Please describe the test sites and how lessons learned are incorporated into policy and 
training materials. 
 
9b. How are these lessons shared with the other Services? 
 



DAC-IPAD Special Projects Subcommittee Questions for OSTC Panel 
 

(to supplement the previously provided questions from the full committee) 
 

 
1. What are the Services doing to ensure there is some racial and gender diversity in building 

the new OSTC?  
 
We have concerns that especially among the more senior members of the OSTCs, they will 
skew overwhelmingly white and male and have not historically exhibited much diversity, 
particularly racial diversity. 
 

2. What cross-collaboration efforts are you undertaking to make the three OSTCs as joint and 
uniform as possible?  
 
If there are deviations in major office standards/policy/regulations, please explain why with 
concrete examples.  
 
If you oppose jointness/uniformity, please explain why. 
 

3. Will the Army’s new Advocacy Center at Fort Belvoir become a DoD joint training center so 
that the Air Force, Navy/Marine Corps, and Coast Guard can all train together to deliver the 
same caliber of advocacy across the DoD? 
 

4. What safeguards are you establishing to ensure the independence of the OSTC? 
 

5. a. What training standards are being established for the OSTCs?  
 
b. Will OSTC training involve cross-organizational learning at external institutions like the 

DoJ’s NAC (including Discovery Bootcamp, Forensic Evaluation of Strangulation and 
Gunshot Wounds, and sexual assault-focused courses)? 

 
6. a. Who have you selected for your LSTC?  

 
b. When are they scheduled to start in the offices? 
 

7.   a. Please tell us about the military justice experience of your selected LSTC, for example,    
          when was the last time they tried or defended a court-martial as first or second chair?  

 
b. What specialized experience do they have interfacing with special victims, including those  
    who experience military sexual trauma? 
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DAC-IPAD Race and Ethnicity 
Request for Information – 2022

• Issued in response to June 22, 2022 testimony regarding diversity of 
practitioners within the JAG Corps (paralegals, trial counsel, defense 
counsel, judges, etc…) 

• Requested:
• Sex, Race, Ethnicity, Pay Grade by Member
• Sex, Race, Ethnicity by Pay Grade



OMB Standards
(1997)

Article 140a 
(2016)

Article 146a
(2016)

OGC Art. 140 
Guidance 

(2018)

GAO Report 
(2019)

DAC-IPAD 
Report (2020)

GAO Report 
(2021)

DAC-IPAD Race 
and Ethnicity 

(2022)

Race & Ethnicity Standards and Criteria



• Race – 5 minimum categories
• American Indian/ Alaska Native
• Asian
• Black or African American
• Native Hawaiian or Other Pacific Islander
• White

• Ethnicity
• Hispanic or Latino
• Not Hispanic or Latino

Office Management and Budget 
Statistical Policy Directive No. 15 (OMB 15)



• Case management: data collection and accessibility

• (a) Secretary of Defense . . . prescribe uniform standards and criteria

• (1) Collection and analysis of data concerning substantive offenses and procedural matters 

in a manner that facilitates case management and decision making with military justice 

system, and that enhances the quality of periodic reviews under Article 146 (Military 

Justice Review Panel

Article 140a – UCMJ



• OGC Memorandum (December 17, 2018) – Apply OMB 15 standards
• Race:

• American Indian/ Alaska Native
• Asian
• Black or African American
• Native Hawaiian or Other Pacific Islander
• White
• Other

• Ethnicity
• Hispanic or Latino
• Not Hispanic or Latino

Article 140a – Uniform Standards and Criteria



• Joint Service Committee submits consolidated report to Congress

• Statutory language is not explicit on required data points
• Article 146a Reports:

• Accused – gender, race, and ethnicity
• Victim – gender, race, and ethnicity 

• Sex v. gender distinction

Article 146a – Annual Reports



1. GAO, Military Justice: DOD and the Coast Guard Need to Improve Their 
Capabilities to Assess Racial and Gender Disparities, GAO-19-344             
(May 2019)

2. DAC-IPAD, Report on Racial and Ethnic Data Relating to Disparities in the 
Investigation, Prosecution, and Conviction of Sexual Offenses in the Military 
(December 2020)

3. GAO, Military Justice: DOD and Coast Guard Improved Collection and 
Reporting of Demographic and Nonjudicial Punishment Data, but Need to 
Study Causes of Disparities, GAO-21-105000
(August 30, 2021)

GAO and DAC-IPAD Reports on Race/Ethnicity



– Acknowledged application of Art. 140a standards to military justice databases
– Art. 146a annual reports lack demographic data for servicemembers who 
experienced a military justice action
Recommendations:

• Race & ethnicity data in investigations & personnel databases should mirror 140a standards 
• DoD annual reports include race, ethnicity, and gender
• Incorporate nonjudicial punishment information in database

GAO – Military Justice: DOD and the Coast Guard Need to 
Improve Their Capabilities to Assess Racial and 

Gender Disparities (May 2019)



Findings:

• Black, Hispanic, and male servicemembers were more likely than 
White or female members to be subjects of investigations and tried in 
general and special courts-martial 

• Race and gender were not statistically significant factors in the 
likelihood of conviction

GAO – Military Justice: DOD and the Coast Guard Need to 
Improve Their Capabilities to Assess Racial and 

Gender Disparities (May 2019)



– Congress directed DAC-IPAD to review and assess racial disparities 
in the investigation and prosecution of sexual offenses

• Does not offer a comprehensive assessment on racial disparities due to 
inconsistencies in data gathering and reporting

• Importance of implementation of Art. 140a standards and criteria
• 5 Findings & 8 Recommendations

DAC-IPAD – Report on Racial and Ethnic Data Relating to 
Disparities in the Investigation, Prosecution, and Conviction 

of Sexual Offenses in the Military (December 2020)



• R.33: designate military personnel system as primary data system 
• R.34: record race and ethnicity data utilizing same standard in military 

criminal investigative orgs, military justice, and military personnel systems
• R.36: collect race, ethnicity, sex, gender, age, and grade – victim and accused

• 140a standard: accused – race, ethnicity, sex, age, grade
• 140a standard: victim – sex, status (does not include race or ethnicity)

• R.37: collect race and ethnicity of participants in process
• 140a standard: not captured/recorded 

DAC-IPAD – Report on Racial and Ethnic Data Relating to 
Disparities in the Investigation, Prosecution, and Conviction of 

Sexual Offenses in the Military (December 2020)



Findings:

• Improved ability to collect and report consistent demographic and NJP data.
• DoD has not identified when disparities should be further reviewed
• DoD has not studied the causes of disparities in the military justice system

GAO – Military Justice: DOD and Coast Guard Improved 
Collection and Reporting of Demographic and Nonjudicial 
Punishment Data, but Need to Study Causes of Disparities 

(August 30, 2021)



• DOD: Internal Review Team on Racial Disparities in the Investigative and 
Military Justice Systems (May 3, 2022) – findings pending 

• Effort to address root causes of racial disparities in the investigative and military 
justice systems

• Actionable recommendations to improve policies, programs, processes, and 
resources to address the disparities

• FY22 NDAA – Sec. 549G:  Inclusion of Race and Ethnicity in Annual 
Reports on Sexual Assaults; Reporting on Racial and Ethnic Demographics 
in the Military Justice System

• Statistical categories: race, sex, ethnicity, rank, and offense

Developments in Race and Ethnicity Assessments



DAC-IPAD Race and Ethnicity 
Request for Information – 2022

• Requested:
• Sex, Race, Ethnicity, Pay Grade by Member
• Sex, Race, Ethnicity by Pay Grade

• Intentionally did not provide categories for race or ethnicity
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DAC-IPAD Race and Ethnicity RFI – 2022: 
Race

Army Navy Marine 
Corps

Air Force/
Space Force Coast Guard

American Indian or Alaska Native X X X X

Asian X X X X

Black or African American X X X X

Native Hawaiian or Pacific Islander X X X X

White X X X X

More than one/Other X X X

Declined to Respond X X X X
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DAC-IPAD Race and Ethnicity RFI – 2022: 
Ethnicity

Army Navy Marine 
Corps

Air Force/
Space Force Coast Guard

Hispanic/Latino X X X X

Non-Hispanic/Latino X X X

Declined to Respond X X

American Indian or Alaska Native X

Asian X

Black or African American X

Native Hawaiian or Pacific Islander X

White X
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Questions









Case Review Subcommittee 
Update

December 7, 2022

Ms. Kate Tagert, Ms. Audrey Critchley 
DAC-IPAD Staff Attorneys

Ms. Stacy Boggess, Senior Paralegal         



Total cases for review: 34 

• Cases under review by Committee Members
• Panel Composition cases: 7
• Factual Sufficiency cases: 3
• Prosecutorial Misconduct cases: 2
• MRE 513 (psychotherapist-patient privilege) cases: 3

DAC-IPAD - 2

Appellate Review of Military Sexual Assault Cases

12/5/2022



“When convening a court-martial, the convening authority shall detail as 
members thereof such members of the armed forces as, in his opinion, are 
best qualified for the duty by reason of age, education, training, 
experience, length of service, and judicial temperament.” 
Article 25(e)(2), UCMJ.

DAC-IPAD - 3

Appellate Review of Military Sexual Assault Cases

12/5/2022



A convening authority may depart from the Article 25, UCMJ, criteria 
when seeking in good faith to make the panel more representative of the 
accused’s race or gender. United States v. Crawford, 15 C.M.A. 31 (1964).

DAC-IPAD - 4

Appellate Review of Military Sexual Assault Cases

12/5/2022



United States v. Jeter, 81 M.J. 791 (N-M. Ct. Crim. App. Oct. 20, 2021), 
rev. granted in part, 82 M.J. 355 (May 3, 2022), oral argument held 
Oct. 12, 2022.

Did the convening authority violate Appellant's equal protection 
rights when he convened an all-white panel using a racially non-
neutral member selection process and provided no explanation for 
the monochromatic result beyond a naked affirmation of good faith?

Should the Court overrule Crawford?

DAC-IPAD - 5

Appellate Review of Military Sexual Assault Cases

12/5/2022



Appellate Case Review Observations:

• Panel Composition   
• Factual Sufficiency 
• MRE 513 
• Prosecutorial Misconduct 
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Appellate Review of Military Sexual Assault Cases

12/5/2022



Next Steps for Case Review Subcommittee: 

• Subcommittee meeting (Dec. 7): strategy session  
• Overview of selected topics for further study:                                         

• member selection and panel composition
• factual sufficiency
• sentence appropriateness

• Conviction data
• Contribution to the Annual Report

DAC-IPAD - 7

Appellate Review of Military Sexual Assault Cases 

12/5/2022



Special Projects Subcommittee
Update to the DAC-IPAD

December 7, 2022

Ms. Meghan Peters & Ms. Eleanor Vuono 
Staff Attorneys

Ms. Stayce Rozell 
Senior Paralegal         



• Office of the Special Trial Counsel (OSTC) program 
evaluation 
• Implementing Rules for Courts-Martial (R.C.M.s)
• Personnel qualifications
• Prosecution standards and protocols for preferral and 

deferral

• Other potential topics
• Proposed in June: whether the Services should have 

standing military magistrates
DAC-IPAD - 2

Subcommittee Projects



• Proposed changes to the R.C.M. published for public 
comment October 2022

• Draft Executive Order:  “2023 amendments to the Manual 
for Courts-Martial, United States”

• Public comment period ends December 19

• Many proposed changes implement the NDAA 
provisions establishing the role of the Special Trial 
Counsel

DAC-IPAD - 3

Subcommittee Review 
of Proposed Rules for Courts-Martial 

(R.C.M.)



• Joint Service Committee (JSC) offered to answer DAC-IPAD 
questions about the proposed changes

• Chair consolidated questions from all Subcommittees
• Submitted questions to the JSC on November 17 as a public comment

• JSC response to DAC-IPAD’s public comment

• DAC-IPAD members attended the annual JSC public meeting

DAC-IPAD - 4

Subcommittee Review 
of Proposed Rules for Courts-Martial 

(R.C.M.) continued….



• Conversation with members of the inter-service working group 
for the Office of the Special Trial Counsel

• Conversation with JAG Corps personnel managers

• Subcommittee discussion and deliberation
• Introduction of draft assessment of Articles 32 & 34 as applied to 

military sexual offenses
• Additional topics/studies addressing OSTC
• Annual Report (details next slide)

DAC-IPAD - 5

Special Projects Subcommittee Dec 7 
Meeting Agenda



• Subcommittee contribution to the Annual Report

• Summarize OSTC developments and Committee and 
Subcommittee concerns, recommendations, projects

• Comments on proposed RCM changes

• Subcommittee assessment of Arts. 32 & 34 in cases over 
which STC’s exercise authority

DAC-IPAD - 6

Special Projects Subcommittee:
Annual Report



• Subcommittee comments?

• DAC-IPAD questions?

DAC-IPAD - 7

Special Projects Subcommittee



Policy Subcommittee Review of 
Victim Impact Statements

December 7, 2022

Ms. Terri Saunders and Ms. Terry Gallagher                            
DAC-IPAD Staff Attorneys

Ms. Marguerite McKinney
Management and Program Analyst



• Summary of information on victim impact statements for annual report

• Committee discussion of proposed response to Congress

• Deliberations and vote on proposed DAC-IPAD public comment to JSC 
and annual report recommendations 

DAC-IPAD - 2

Victim Impact Statements



• Are military judges interpreting R.C.M. 1001(c) too narrowly and 
limiting what victims may say during sentencing such that the courts are 
not fully informed of the impact of the crime on the victims?

• Are military judges appropriately permitting other witnesses to testify 
about the impact of the crime? 

DAC-IPAD - 3

FY20 NDAA Joint Explanatory Statement



• Article 6b, UCMJ, [enacted in FY14 NDAA] establishes the right of victims 
to be “reasonably heard at a sentencing hearing relating to the offense.”

• Rule for Courts-Martial [R.C.M.] 1001(c) implements Art. 6b:
“After presentation by trial counsel, a crime victim of an offense of which the 
accused has been found guilty has the right to be reasonably heard at the 
presentencing proceeding relating to that offense.”

DAC-IPAD - 4

Victim’s Right to be Heard



Crime victim: 
an individual who has suffered direct physical, emotional, or pecuniary 
harm as a result of the commission of an offense of which the accused 
was found guilty or the individual’s lawful representative or designee 
appointed by the military judge under these rules.

Victim impact: 
any financial, social, psychological, or medical impact on the crime 
victim directly relating to or arising from the offense of which the 
accused has been found guilty.

DAC-IPAD - 5

R.C.M. 1001(c) Definitions



• Impact statements may be sworn, unsworn or both; written, oral or both
• Unsworn statements:

• Not considered evidence/not subject to Military Rules of Evidence
• May only include victim impact or matters in mitigation

• Must be within the scope of victim impact—directly relating to or arising 
from the offense for which the accused has been found guilty

• May not recommend a specific sentence
• Appellate courts have clarified that “crime victim” not limited to named 

victim on charge sheet

DAC-IPAD - 6

Victim Impact Statements



• Requires judge alone sentencing in all but capital cases

• For cases involving offenses committed on/after Dec. 27, 2023

DAC-IPAD - 7

FY22 NDAA Change



• Survivors United

• SVC/VLC

DAC-IPAD - 8

Stakeholder Input



Reviewed VIS law/rules for federal and state jurisdictions:

• Most limit the VIS to financial, physical, psychological, or emotional 
harm to the victim related to the crimes of conviction

• Many states explicitly allow the victim to discuss a sentence or 
disposition in their VIS

• Some states require the VIS to be sworn or only in writing
• Some states allow VIS to include impact on victim’s family
• Some states allow VIS through audio/video recording

DAC-IPAD - 9

Civilian Jurisdiction Overview



• Reviewed 241 cases tried in FY21 resulting in guilty verdict for:
• Article 120: adult sexual offenses
• Article 120b: child sexual offenses
• Article 120c: indecent viewing, recording, indecent exposure
• Article 93: sexual harassment offenses
• Article 93a: military trainer/recruiter sexual conduct with trainee/recruit
• Article 117a: wrongful broadcast/distribution of intimate images
• Article 128: assault (had Art. 120 or 120b offense referred and accused was 

acquitted or charge was dismissed pursuant to a pretrial agreement)
• Article 80: attempts to commit one of these offenses

12/5/2022 DAC-IPAD - 10

Review of FY21 Sexual Offense Cases



Army Navy Marine 
Corps Air Force Coast 

Guard Total

Judge 
Sentenced 91 14 13 31 2 151

VIS Limited 8
(9%)

1
(7%)

1
(8%)

3
(10%)

0
(0%)

13
(9%)

Members 
Sentenced 5 4 2 9 2 22

VIS Limited 0
(0%)

4
(100%)

0
(0%)

3
(33%)

0
(0%)

7
(32%)
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Cases in Which Military Judges Limited                         
Victim Impact Statements



• For 13 cases when military judge limited VIS in sentencing:
• 12 limited due to outside the scope of victim impact                                                          

(impact not directly related to or arising from the crime for which accused was 
convicted)

• 4 limited due to recommending a specific sentence

• For remaining 138 military judge sentencing cases – no limits to VIS
• In most cases, the military judge did not ask if there were any objections to VIS
• In 27 cases with defense objections, the military judge allowed victim to 

read VIS and judge only considered VIS as it related to convicted offenses

DAC-IPAD - 12

FY21 Case Review 
Key Points for Military Judge Sentencing Cases



• In most cases, the military judge applied R.C.M. 1001(c) appropriately

• Some judges applied a narrow interpretation of the rule 

• Standard that impact must directly relate to or arise from the crime of 
conviction should be clarified and may be too narrow

DAC-IPAD - 13

PSC Review of VIS Limited Cases



• Gives victim right to be heard on objections to the unsworn statement
• Provision prohibiting recommendation for specific sentence removed 

(still applies in capital cases)
• Unsworn VIS can be made by the victim, victim’s counsel, or both 
• Sentence removed from discussion section: “Upon objection by 

either party or sua sponte, a military judge may stop or interrupt a 
victim’s statement that includes matters outside the scope of R.C.M. 
1001(c)(3).”

DAC-IPAD - 14

Draft E.O. Changes to R.C.M. 1001(c)



• Military judges are not limiting a victim’s right to be heard at sentencing 
in the vast majority of cases. 

• FY21 case review: Of 151 cases in which the military judge was the 
sentencing authority, the military judge limited a victim impact 
statement in 13 cases (9%).

• In the few cases in which the military judge has limited the VIS, they 
have done so in accordance with R.C.M. 1001(c) in most instances.

• Rule allows for interpreting the scope narrowly and should be clarified 
to eliminate a narrow interpretation of the scope of a VIS.

DAC-IPAD - 15

Proposed Response to Congress
Question 1



• Military judges are permitting individuals who have suffered harm as a 
result of the crimes for which the accused has been convicted to provide 
victim impact statements, and not just those who are named victims in 
the convicted offenses. 

DAC-IPAD - 16

Proposed Response to Congress
Question 2



The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(2)(B) to remove the word “directly” from 
the definition of victim impact. 

Alternately, the words “or indirectly” should be added to the definition of 
victim impact.

DAC-IPAD - 17

Proposed Public Comment to Draft E.O.:
Recommendation 1



The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(2)(B) to allow crime victims to discuss the 
impact on family members relating to or arising from the offenses for 
which the accused has been found guilty. 

DAC-IPAD - 18

Recommendation 2



The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(3) by adding a sentence stating that a 
victim impact statement may include a recommendation of a specific 
sentence.

DAC-IPAD - 19

Recommendation 3



The Joint Service Committee on Military Justice should draft an amendment to 
R.C.M. 1001(c)(5)(A) allowing a victim to provide an unsworn victim impact 
statement by submission of an audiotape or videotape or other digital media, in 
addition to providing the statement orally, in writing, or both.

DAC-IPAD - 20

Recommendation 4



The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(5)(B) to remove the “upon good cause 
shown” clause in order to be consistent with the Joint Service 
Committee’s proposed change to R.C.M. 1001(c)(5)(A). 

DAC-IPAD - 21

Recommendation 5



The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(5)(B) to remove the requirement 
that the victim provide a written proffer of the matters addressed 
in their unsworn statement to trial and defense counsel after the 
announcement of findings.

DAC-IPAD - 22

Recommendation 6
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counsel and has been informed of the right to make the election of the applicable sentencing rules under 

subsection (c). 

(ggg) R.C.M. 1001 is amended as follows: 

(a) In general.  

(1) Procedure. After findings of guilty have been announced, and the accused has had the opportunity to 

make a sentencing forum election under R.C.M. 1002(b), the prosecution and defense may present matters 

pursuant to this rule to aid the court-martial in determining an appropriate sentence. Such matters shall 

ordinarily be presented in the following sequence— 

(A) Presentation by trial counsel of: 

(i) service data relating to the accused taken from the charge sheet; 

(ii) personal data relating to the accused and of the character of the accused’s prior service as reflected 

in the personnel records of the accused; 

(iii) evidence of prior convictions, military or civilian; 

(iv) evidence of aggravation; and 

(v) evidence of rehabilitative potential. 

(B) Crime victim’s right to be reasonably heard. 

(C) Presentation by the defense of evidence in extenuation or mitigation or both. 

(D) Rebuttal. 

(E) Argument by trial counsel on sentence. 

(F) Argument by defense counsel on sentence. 

(G) Rebuttal arguments in the discretion of the military judge. 

(2) Adjudging sentence. A sentence shall be adjudged in all cases without unreasonable delay. 

(3) Advice and inquiry. 
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(A) Crime victim. At the beginning of the presentencing proceeding, the military judge shall announce 

that any crime victim who is present at the presentencing proceeding has the right to be reasonably heard, 

including the right to make a sworn statement, unsworn statement, or both. Prior to the conclusion of the 

presentencing proceeding, the military judge shall ensure that any such crime victim was afforded the 

opportunity to be reasonably heard. 

(B) Accused. The military judge shall personally inform the accused of the right to present matters in 

extenuation and mitigation, including the right to make a sworn or unsworn statement or to remain silent, 

and shall ask whether the accused chooses to exercise those rights. 

(b) Matters to be presented by the prosecution. 

(1) Service data from the charge sheet. Trial counsel shall inform the court-martial of the data on the 

charge sheet relating to the pay and service of the accused and the duration and nature of any pretrial 

restraint. In the discretion of the military judge, this may be done by reading the material from the charge 

sheet or by giving the court-martial a written statement of such matter. If the defense objects to the data as 

being materially inaccurate or incomplete, or containing specified objectionable matter, the military judge 

shall determine the issue. Objections not asserted are forfeited. 

(2) Personal data and character of prior service of the accused. Under regulations of the Secretary 

concerned, trial counsel may obtain and introduce from the personnel records of the accused evidence of 

the accused’s marital status; number of dependents, if any; and character of prior service. Such evidence 

includes copies of reports reflecting the past military efficiency, conduct, performance, and history of the 

accused and evidence of any disciplinary actions including punishments under Article 15 and summary 

courts-martial after review has been completed pursuant to Article 64. “Personnel records of the accused” 

includes any records made or maintained in accordance with departmental regulations that reflect the past 

military efficiency, conduct, performance, and history of the accused. If the accused objects to a particular 

document as inaccurate or incomplete in a specified respect, or as containing matter that is not admissible 
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under the Military Rules of Evidence, the matter shall be determined by the military judge. Objections not 

asserted are forfeited. 

(3) Evidence of prior convictions of the accused. 

(A) In general. Trial counsel may introduce evidence of prior military or civilian convictions of the 

accused. For purposes of this rule, there is a “conviction” in a court-martial case when a sentence has been 

adjudged. In a civilian case, a “conviction” includes any disposition following an initial judicial 

determination or assumption of guilt, such as when guilt has been established by guilty plea, trial, or plea 

of nolo contendere, regardless of the subsequent disposition, sentencing procedure, or final judgment. A 

“conviction” does not include a diversion from the judicial process without a finding or admission of guilt; 

expunged convictions; juvenile adjudications; minor traffic violations; foreign convictions; tribal court 

convictions; or convictions reversed, vacated, invalidated, or pardoned. 

(B) Pendency of appeal. The pendency of an appeal therefrom does not render evidence of a conviction 

inadmissible except that a finding of guilty by summary court-martial may not be used for purposes of this 

rule until review has been completed pursuant to Article 64. Evidence of the pendency of an appeal is 

admissible. 

(C) Method of proof. Previous convictions may be proved by any evidence admissible under the 

Military Rules of Evidence. 

(4) Evidence in aggravation. Trial counsel may present evidence as to any aggravating circumstances 

directly relating to or resulting from the offenses of which the accused has been found guilty. Evidence in 

aggravation includes, but is not limited to, evidence of financial, social, psychological, and medical impact 

on or cost to any person or entity who was the victim of an offense committed by the accused and evidence 

of significant adverse impact on the mission, discipline, or efficiency of the command directly and 

immediately resulting from the accused’s offense. In addition, evidence in aggravation may include 

evidence that the accused intentionally selected any victim or any property as the object of the offense 

because of the actual or perceived race, color, religion, national origin, ethnicity, sex (including pregnancy), 
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gender (including gender identity), disability, or sexual orientation of any person. Except in capital cases a 

written or oral deposition taken in accordance with R.C.M. 702 is admissible in aggravation. 

(5) Evidence of rehabilitative potential. “Rehabilitative potential” refers to the accused’s potential to be 

restored, through vocational, correctional, or therapeutic training or other corrective measures to a useful 

and constructive place in society. 

(A) In general. Trial counsel may present, by testimony or oral deposition in accordance with R.C.M. 

702(g)(1), evidence in the form of opinions concerning the accused’s previous performance as a service 

member and potential for rehabilitation. 

(B) Foundation for opinion. The witness or deponent providing opinion evidence regarding the 

accused’s rehabilitative potential must possess sufficient information and knowledge about the accused to 

offer a rationally-based opinion that is helpful to the sentencing authority. Relevant information and 

knowledge include, but are not limited to, information and knowledge about the accused’s character, 

performance of duty, moral fiber, determination to be rehabilitated, and nature and severity of the offense 

or offenses. 

(C) Bases for opinion. An opinion regarding the accused’s rehabilitative potential must be based upon 

relevant information and knowledge possessed by the witness or deponent, and must relate to the accused’s 

personal circumstances. The opinion of the witness or deponent regarding the severity or nature of the 

accused’s offense or offenses may not serve as the principal basis for an opinion of the accused’s 

rehabilitative potential. 

(D) Scope of opinion. An opinion offered under this rule is limited to whether the accused has 

rehabilitative potential and to the magnitude or quality of any such potential. A witness may not offer an 

opinion regarding the appropriateness of a punitive discharge or whether the accused should be returned to 

the accused’s unit. 

(E) Cross-examination. On cross-examination, inquiry is permitted into relevant and specific instances 
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of conduct. 

(F) Redirect. Notwithstanding any other provision in this rule, the scope of opinion testimony permitted 

on redirect may be expanded, depending upon the nature and scope of the cross-examination. 

(c) Crime victim’s right to be reasonably heard. 

(1) In general. After presentation by trial counsel, a crime victim of an offense of which the accused has 

been found guilty has the right to be reasonably heard at the presentencing proceeding relating to that 

offense. A crime victim who makes an unsworn statement under subsection (c)(5) is not considered a 

witness for the purposes of Article 42(b). If the crime victim exercises the right to be reasonably heard, the 

crime victim shall be called by the court-martial. The exercise of the right is independent of whether the 

crime victim testified during findings or is called to testify by the gGovernment or defense under this rule. 

(2) Definitions. 

(A) Crime victim. For purposes of this subsection, a crime victim is an individual who has suffered 

direct physical, emotional, or pecuniary harm as a result of the commission of an offense of which the 

accused was found guilty or the individual’s lawful representative or designee appointed by the military 

judge under these rules. 

(B) Victim impact. For purposes of this subsection, victim impact includes any financial, social, 

psychological, or medical impact on the crime victim directly relating to or arising from the offense of 

which the accused has been found guilty. 

(C) Mitigation. For the purposes of this subsection, mitigation includes any matter that may lessen the 

punishment to be adjudged by the court-martial or furnish grounds for a recommendation of clemency.  

(D) Right to be reasonably heard.  

(i) Capital cases. In capital cases, for purposes of this subsection, the “right to be reasonably heard” 

means the right to make a sworn statement. The statement may not include a recommendation of a specific 

sentence. 
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(ii) Noncapital cases. In noncapital cases, for purposes of this subsection, the “right to be reasonably 

heard” means the right to make a sworn statement, an unsworn statement, or both. This right includes the 

right to be heard on any objection to any unsworn statement. 

(3) Contents of statement. The content of statements made under paragraphs (4) and (5) may only include 

victim impact and matters in mitigation. The statement may not include a recommendation of a specific 

sentence.  

(4) Sworn statement. The crime victim may make a sworn statement and shall be subject to cross-

examination concerning it by trial counsel and defense counsel or examination on it by the court-martial.  

(5) Unsworn statement. 

(A) In general. The crime victim may make an unsworn statement and may not be cross-examined by 

trial counsel or defense counsel, or examined upon it by the court-martial. The prosecution or defense may, 

however, rebut any statements of fact therein. The unsworn statement may be oral, written, or both, and 

may be made by the crime victim, by counsel representing the crime victim, or both. 

(B) Procedure. After the announcement of findings, a crime victim who elects to present an unsworn 

statement shall provide a written proffer of the matters that will be addressed in the statement to trial counsel 

and defense counsel. The military judge may waive this requirement for good cause shown. Upon good 

cause shown, the military judge may permit the crime victim’s counsel, if any, to deliver all or part of the 

crime victim’s unsworn statement. 

(C) New factual matters in unsworn statement. If during the presentencing proceeding a crime victim 

makes an unsworn statement containing factual matters not previously disclosed under subparagraph (5)(B), 

the military judge shall take appropriate action within the military judge’s discretion. 

(d) Matter to be presented by the defense. 

(1) In general. The defense may present matters in rebuttal of any material presented by the prosecution 

and the crime victim, if any, and may present matters in extenuation and mitigation regardless whether the 
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defense offered evidence before findings. 

(A) Matter in extenuation. Matter in extenuation of an offense serves to explain the circumstances 

surrounding the commission of an offense, including those reasons for committing the offense which do 

not constitute a legal justification or excuse. 

(B) Matter in mitigation. Matter in mitigation of an offense is introduced to lessen the punishment to 

be adjudged by the court-martial, or to furnish grounds for a recommendation of clemency. It includes the 

fact that nonjudicial punishment under Article 15 has been imposed for an offense growing out of the same 

act or omission that constitutes the offense of which the accused has been found guilty, particular acts of 

good conduct or bravery and evidence of the reputation or record of the accused in the service for efficiency, 

fidelity, subordination, temperance, courage, or any other trait that is desirable in a service member. 

(2) Statement by the accused. 

(A) In general. The accused may testify, make an unsworn statement, or both in extenuation, in 

mitigation, to rebut matters presented by the prosecution, or to rebut statements of fact contained in any 

crime victim’s sworn or unsworn statement, whether or not the accused testified prior to findings. The 

accused may limit such testimony or statement to any one or more of the specifications of which the accused 

has been found guilty. The accused may make a request for a specific sentence. This subsection does not 

permit the filing of an affidavit of the accused. 

(B) Testimony of the accused. The accused may give sworn oral testimony and shall be subject to cross-

examination concerning it by trial counsel or examination on it by the court-martial, or both. 

(C) Unsworn statement. The accused may make an unsworn statement and may not be cross-examined 

by trial counsel upon it or examined upon it by the court-martial. The prosecution may, however, rebut any 

statements of facts therein. The unsworn statement may be oral, written, or both, and may be made by the 

accused, by counsel, or both. 

(3) Rules of evidence relaxed. The military judge may, with respect to matters in extenuation or mitigation 
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or both, relax the rules of evidence. This may include admitting letters, affidavits, certificates of military 

and civil officers, and other writings of similar authenticity and reliability. 

(e) Rebuttal and surrebuttal. The prosecution may rebut matters presented by the defense. The defense in 

surrebuttal may then rebut any rebuttal offered by the prosecution. Rebuttal and surrebuttal may continue, 

in the discretion of the military judge. If the Military Rules of Evidence were relaxed under paragraph (d)(3) 

of this rule, they may be relaxed during rebuttal and surrebuttal to the same degree. 

(f) Production of witnesses. 

(1) In general. During the presentencing proceedings, there shall be much greater latitude than on the 

merits to receive information by means other than testimony presented through the personal appearance of 

witnesses. During presentencing proceedings, a dispute as to the production of a witness at Government 

expense Whether a witness shall be produced to testify during presentencing proceedings is a matter within 

the discretion of the military judge to resolve subject to the limitations in paragraph (2). 

(2) Limitations. A witness may be produced to testify during presentencing proceedings through a 

subpoena or travel orders at Government expense only if— 

(A) the testimony of the witness is necessary for consideration of a matter of substantial significance to 

a determination of an appropriate sentence; 

(B) the weight or credibility of the testimony is of substantial significance to the determination of an 

appropriate sentence; 

(C) the other party refuses to enter into a stipulation of fact containing the matters to which the witness 

is expected to testify, except in an extraordinary case when such a stipulation of fact would be an insufficient 

substitute for the testimony; 

(D) other forms of evidence, such as oral depositions, written interrogatories, former testimony, or 

testimony by remote means would not be sufficient to meet the needs of the court-martial in the 

determination of an appropriate sentence; and 
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(E) the significance of the personal appearance of the witness to the determination of an appropriate 

sentence, when balanced against the practical difficulties of producing the witness, favors production of the 

witness. Factors to be considered include the costs of producing the witness, the timing of the request for 

production of the witness, the potential delay in the presentencing proceeding that may be caused by the 

production of the witness, and the likelihood of significant interference with military operational 

deployment, mission accomplishment, or essential training. 

(g) Additional matters to be considered. In addition to matters introduced under this rule, the court-martial 

may consider— 

(1) That a plea of guilty is a mitigating factor; and 

(2) Any evidence properly introduced on the merits before findings, including: 

(A) Evidence of other offenses or acts of misconduct even if introduced for a limited purpose; and 

(B) Evidence relating to any mental impairment or deficiency of the accused. 

(h) Argument. After introduction of matters relating to sentence under this rule, counsel for the prosecution 

and defense may argue for an appropriate sentence. Trial counsel may not in argument purport to speak for 

the convening authority or any other higher authority, or refer to the views of such authorities or any policy 

directive relative to punishment or to any punishment or quantum of punishment greater than the court-

martial may adjudge. Trial counsel may, however, recommend a specific lawful sentence and may also 

refer to the sentencing considerations set forth in R.C.M. 1002(f). Failure to object to improper argument 

before the military judge begins deliberations, or before the military judge instructs the members on 

sentencing, shall constitute forfeiture of the objection. 

(hhh) R.C.M. 1002 is amended as follows: 

(a) Generally. Subject to limitations in this Manual, the sentence to be adjudged is a matter within the 

discretion of the court-martial. A court-martial may adjudge any punishment authorized in this Manual in 

order to achieve the purposes of sentencing under subsection (f)(d), including the maximum punishment or 
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Enclosure:  DAC-IPAD Public Comment Regarding Rule for Courts-Martial 1001 
 
1. Recommendation: The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(2)(B) to remove the word “directly” from the definition of victim 
impact.  
 
R.C.M. 1001(c)(2)(B) currently states “For purposes of this subsection, victim impact includes 
any financial, social, psychological, or medical impact on the crime victim directly relating to or 
arising from the offense of which the accused has been found guilty.” This proposed change 
recognizes that victim impact statements are not presented for evidentiary purposes and allows 
the victim to discuss more attenuated impact from the crime as is allowed in many civilian 
jurisdictions.  
 
2. Recommendation: The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(2)(B) to allow crime victims to discuss the impact on family 
members relating to or arising from the offenses for which the accused has been found guilty.  
 
R.C.M. 1001(c)(2)(B) currently states “For purposes of this subsection, victim impact includes 
any financial, social, psychological, or medical impact on the crime victim directly relating to or 
arising from the offense of which the accused has been found guilty.” The proposed change 
would insert the words “and the crime victim’s family” after the words “crime victim.” Some 
states explicitly allow a victim to discuss the impact of the crime on the victim’s family and a 
number of other states allow this, though not explicitly. 
 
3. Recommendation: The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(3) by adding a sentence stating that a victim impact statement 
may include a recommendation of a specific sentence. 
 
The Joint Service Committee’s draft change to R.C.M. 1001(c)(3) in the 2023 draft Executive 
Order removes the restriction against crime victims recommending a specific sentence for the 
accused in all but capital cases and seems intended to expand what victims may say in their 
impact statements. However, without an explicit provision allowing the victim to make a specific 
sentence recommendation, a military judge could reasonably prohibit a victim from doing so if 
the military judge does not consider the recommendation either “victim impact” or “matters in 
mitigation,” per the language of the rule. This could lead to needless litigation through the 
appellate courts. 
 
4. Recommendation: The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(5)(A) allowing a victim to provide an unsworn victim impact 
statement by submission of an audiotape or videotape or other digital media, in addition to 
providing the statement orally, in writing, or both. 
 
R.C.M. 1001(c)(5)(A) currently allows a victim to provide an unsworn victim impact statement 
orally, in writing, or both. A number of states allow victims to provide impact statements through 
audio or video recordings or other digital media. 
 
 
 



 

 
 
 
5. Recommendation: The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(5)(B) to remove the “upon good cause shown” clause in order to 
be consistent with the Joint Service Committee’s proposed change to R.C.M. 1001(c)(5)(A).  
 
R.C.M. 1001(c)(5)(A) states that a victim may provide an unsworn victim impact statement. The 
Joint Service Committee’s proposed change to this section adds a sentence stating that the crime 
victim’s unsworn statement “may be made by the crime victim, by counsel representing the 
crime victim, or both.” However, 1001(c)(5)(B) still includes a limitation “Upon good cause 
shown, the military judge may permit the crime victim's counsel, if any, to deliver all or part of 
the crime victim's unsworn statement.” It seems the draft change was intended to remove the 
requirement that the victim show good cause in order for the victim’s counsel to deliver the 
victim impact statement. 
 
6. Recommendation: The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(5)(B) to remove the requirement that the victim provide a written 
proffer of the matters addressed in their unsworn statement to trial and defense counsel after the 
announcement of findings. 
 
R.C.M. 1001(c)(5)(B) currently requires a crime victim who makes an unsworn statement to 
provide a written proffer of the matters that will be addressed in the statement to trial counsel 
and defense counsel after the announcement of findings. The rule provides that the military judge 
may waive this requirement for good cause shown. One of the Joint Service Committee’s 
proposed changes to R.C.M. 1001 would remove the following sentence from the discussion to 
R.C.M. 1001(c)(5)(B): “Upon objection by either party or sua sponte, a military judge may stop 
or interrupt a victim’s statement that includes matters outside the scope of R.C.M. 1001(c)(3).” 
The proposed removal of this sentence is consistent with the pending change to judge-alone 
sentencing and will allow crime victims more latitude in what they provide in their impact 
statements. Trial and defense counsel would still have the opportunity to rebut factual matters in 
the victim’s unsworn statement and to object to the courts consideration of information outside 
the scope of R.C.M. 1001(c)(2)(B). 

 



   
 

1 
12/5/2022 8:53 AM 

Policy Subcommittee Victim Impact Statement Outline 
  
 

I. Are military judges interpreting R.C.M. 1001(c) too narrowly and limiting what victims 
may say during sentencing such that the courts are not fully informed of the impact of the 
crime on the victims? 
 
A. Background 
 

• FY20 NDAA Joint Explanatory Statement 
• Survivors United Feb 2020 DAC-IPAD Meeting Public Comment 

 
B. Relevant Law 
 

• Article 6, UCMJ (FY14 NDAA): a victim of an offense has the right to be reasonably 
heard at a sentencing hearing relating to the offense. 

• R.C.M. 1001(c) (predecessor R.C.M. 1001A effective June 17, 2015): implements Article 
6b right to be heard at sentencing. 

o Victim impact defined as including “any financial, social, psychological, or 
medical impact on the crime victim directly relating to or arising from the offense 
of which the accused has been found guilty. 

o If presented as an unsworn statement (the vast majority), VIS are not considered 
evidence and not subject to the Military Rules of Evidence. (Case law) 

o Information in statement must be within the scope of VIS—directly relating to or 
arising from the offense of which the accused has been found guilty. (Case law) 

o VIS may not include a recommendation for a specific sentence. 
 
C. FY22 NDAA Change to Sentencing (effective for cases in which charged offenses were 
committed after December 27, 2023) 
 
In the FY22 NDAA, Congress enacted a provision that will require that military judges serve as 
the sentencing authority in all special and general courts-martial, with the exception of capital 
cases. Currently, military judges serve as the sentencing authority in the vast majority of cases. 
 
D. FY21 Courts-Martial Case Review   
 
The staff reviewed FY21 courts-martial records of trial for cases involving a conviction for a 
wide array of sexual offenses, in which a victim provided a victim impact statement at 
sentencing. The staff also included cases in which the accused was found not guilty of a sexual 
assault offense or that offense was dismissed as part of a pretrial agreement but the accused was 
found guilty of an assault. 
 

• Of 22 cases with a panel of members as the sentencing authority, the military judge 
limited the VIS in 7 cases (32%). 

• Of 151 cases with a military judge as sentencing authority, the military judge limited the 
VIS in 13 cases (9%). 
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o 12 of the 13 VIS were limited due to being outside the scope of victim impact—
not relating to or arising from the crime for which the accused was convicted. 

o 4 of the 13 VIS were limited due to recommending a specific sentence. 
• The remaining 138 cases with military judge as sentencing authority, no limits on VIS 

o In most cases, the military judge didn’t ask if objections to VIS 
o 27 cases in which defense objected, the military judge either overruled or 

sustained the objection but allowed victim to read VIS and said would only 
consider as related to convicted offenses 

o Indications that TC, DC, and SVC/VLC limiting VIS prior to delivery 
• PSC and staff review of 20 cases in which VIS limited by the military judge 

o In most cases, the military judge ruled in accordance with R.C.M. 1001(c) 
o Judges seemed to apply standard for victim impact differently 
o Larger issue is that the rule may be too narrow 

 
E. Stakeholder Input 
 

• Survivors United: Public Comment, Feb. 2020 DAC-IPAD meeting 
o Restrictions “severely limit” what a crime victim is allowed to say 
o Victim impact statements are “redlined” prior to delivery, military judges cut off 

victims during the delivery of their statements, and victims are not permitted to 
state their preference for a sentence 

 
• Survivors United and Ryan Guilds: Speaking at Dec. 6, 2022 DAC-IPAD meeting (TBD) 

 
• SVC/VLC Panel: Speaking at Dec. 6, 2022 DAC-IPAD meeting (TBD) 

 
• Former Military Judges: Feb. 2020 DAC-IPAD meeting 

o Examples of times they had limited VIS—when contained information the judge 
had previously ruled inadmissible or when it recommended a specific sentence 

o Felt victims allowed broad latitude in what they say in VIS 
 
F. Civilian Practice 
 
Reviewed VIS law/rules for federal and state systems 

• Most limit the VIS to financial, physical, psychological, or emotional harm to the victim 
related to the crimes of conviction, but don’t require it be “directly” related. 

• Many states explicitly allow the victim to discuss a sentence or disposition in their VIS. 
• Some states require the VIS to be sworn or only in writing. However, the following states 

allow the victim to make a VIS through audio or video recording or other digital media: 
Arizona, California, Georgia, Indiana, Iowa, Utah. 

• The following states explicitly allow the victim impact statement to include impact on the 
victim’s family members: Alabama, Arizona, California, Delaware, Florida, Georgia, 
Louisiana, Massachusetts, Mississippi, New Jersey, North Dakota, Oklahoma, South 
Dakota, Tennessee, Texas. However, some states also allow this though not stated 
explicitly in their rules. 
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II. Are military judges appropriately permitting other witnesses to testify about the impact 
of the crime?  
 
A. Relevant Law 
 

• R.C.M. 1001(c) defines a crime victim as “an individual who has suffered direct physical, 
emotional, or pecuniary harm as a result of the commission of an offense of which the 
accused was found guilty or the individual’s lawful representative or designee appointed 
by the military judge under these rules.” 

• Service courts of criminal appeals have expanded who may be considered a victim 
o Parent of victim who died of a drug overdose (U.S. v. Miller, NMCCA 2022) 
o Depending on the facts of the case, in an adultery case, a non-offending spouse 

could be considered a victim (U.S. v. Dunlap, AFCCA 2020) 
• FY21 review of courts-martial cases involving a victim impact statement show military 

judges are defining “crime victim” expansively and not confining to named victims in the 
charges. 

 
B. Dec. 6, 2022 DAC-IPAD Public Meeting 
 

• Survivors United/Ryan Guilds 
• SVC/VLC Panel 

 
 
III. Proposed JSC Changes to R.C.M. 1001 
 
A. Proposed Changes 
 

• R.C.M. 1001(c)(2)(D)(ii) would explicitly give the victim the right to be heard 
concerning any objections to the victim’s unsworn statement; 

• R.C.M. 1001(c)(3): the provision restricting a victim from making a recommendation for 
a specific sentence has been removed (still applies in capital cases); and 

• R.C.M. 1001(c)(5)(A) would now allow an unsworn victim impact statement to be made 
by the victim, the victim’s counsel, or both (the requirement to show “good cause” for the 
SVC/VLC to make the statement has been removed). 

• Discussion section to R.C.M. 1001(c)(5)(B): The following sentence would be removed: 
“Upon objection by either party or sua sponte, a military judge may stop or interrupt a 
victim’s statement that includes matters outside the scope of R.C.M. 1001(c)(3).” 

 
B. DAC-IPAD Public Comment to JSC 
 

  



   
 

4 
12/5/2022 8:53 AM 

IV. Proposed response to Congress 
[For discussion only] 

 
A. Proposed response to Congress 
 
Question 1: Are military judges interpreting R.C.M. 1001(c) too narrowly and limiting what 
victims may say during sentencing such that the courts are not fully informed of the impact of 
the crime on the victims? 

 
• Proposed DAC-IPAD Response: Military judges are not limiting a victim’s right to be 

heard at sentencing in the vast majority of cases. Based on the Committee’s review of 
FY21 sexual offense courts-martial cases involving a victim impact statement, in 151 
cases in which the military judge was the sentencing authority, the military judge limited 
a victim impact statement in 13 cases, or 9%. In those few cases in which the military 
judge has limited the victim impact statement, they have done so in accordance with 
R.C.M. 1001(c) in most instances. 

 
The Committee notes, however, that in several of those 13 cases the military judge 
applied a narrow interpretation of the rule in limiting the victim impact statement.The 
Committee has determined that the standard should be clarified to allow for both direct 
and indirect impact on crime victims relating to or arising from the crime for which the 
accused was convicted. Adoption of the DAC-IPAD’s recommendations concerning Rule 
for Courts-Martial 1001 should clarify the standard, incorporate useful aspects of rules 
commonly used in state jurisdictions, and allow crime victims to more fully inform the 
courts of how the accused’s crimes have impacted them. 

 
Question 2: Are military judges appropriately permitting other witnesses to testify about the 
impact of the crime? 
 

• Proposed DAC-IPAD response: Military judges are permitting individuals who have 
suffered harm as a result of the crimes for which the accused has been convicted to 
provide victim impact statements, and not just those who are named victims in the 
convicted offenses.  
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V. Proposed DAC-IPAD Recommendations 
[For deliberation and vote on Dec. 7] 

 
1. Recommendation: The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(2)(B) to remove the word “directly” from the definition of victim 
impact.  
 
R.C.M. 1001(c)(2)(B) currently states “For purposes of this subsection, victim impact includes 
any financial, social, psychological, or medical impact on the crime victim directly relating to or 
arising from the offense of which the accused has been found guilty.” This proposed change 
recognizes that victim impact statements are not presented for evidentiary purposes and allows 
the victim to discuss more attenuated impact from the crime as is allowed in many civilian 
jurisdictions.  
 
2. Recommendation: The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(2)(B) to allow crime victims to discuss the impact on family 
members relating to or arising from the offenses for which the accused has been found guilty.  
 
R.C.M. 1001(c)(2)(B) currently states “For purposes of this subsection, victim impact includes 
any financial, social, psychological, or medical impact on the crime victim directly relating to or 
arising from the offense of which the accused has been found guilty.” The proposed change 
would insert the words “and the crime victim’s family” after the words “crime victim.” Some 
states explicitly allow a victim to discuss the impact of the crime on the victim’s family and a 
number of other states allow this, though not explicitly. 
 
3. Recommendation: The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(3) by adding a sentence stating that a victim impact statement 
may include a recommendation of a specific sentence. 
 
The Joint Service Committee’s draft change to R.C.M. 1001(c)(3) in the 2023 draft Executive 
Order removes the restriction against crime victims recommending a specific sentence for the 
accused in all but capital cases and seems intended to expand what victims may say in their 
impact statements. However, without an explicit provision allowing the victim to make a specific 
sentence recommendation, a military judge could reasonably prohibit a victim from doing so if 
the military judge does not consider the recommendation either “victim impact” or “matters in 
mitigation,” per the language of the rule. This could lead to needless litigation through the 
appellate courts. 
 
4. Recommendation: The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(5)(A) allowing a victim to provide an unsworn victim impact 
statement by submission of an audiotape or videotape or other digital media, in addition to 
providing the statement orally, in writing, or both. 
 
R.C.M. 1001(c)(5)(A) currently allows a victim to provide an unsworn victim impact statement 
orally, in writing, or both. A number of states allow victims to provide impact statements through 
audio or video recordings or other digital media. 
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5. Recommendation: The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(5)(B) to remove the “upon good cause shown” clause in order to 
be consistent with the Joint Service Committee’s proposed change to R.C.M. 1001(c)(5)(A).  
 
R.C.M. 1001(c)(5)(A) states that a victim may provide an unsworn victim impact statement. The 
Joint Service Committee’s proposed change to this section adds a sentence stating that the crime 
victim’s unsworn statement “may be made by the crime victim, by counsel representing the 
crime victim, or both.” However, 1001(c)(5)(B) still includes a limitation “Upon good cause 
shown, the military judge may permit the crime victim's counsel, if any, to deliver all or part of 
the crime victim's unsworn statement.” It seems the draft change was intended to remove the 
requirement that the victim show good cause in order for the victim’s counsel to deliver the 
victim impact statement. 
 
6. Recommendation: The Joint Service Committee on Military Justice should draft an 
amendment to R.C.M. 1001(c)(5)(B) to remove the requirement that the victim provide a written 
proffer of the matters addressed in their unsworn statement to trial and defense counsel after the 
announcement of findings. 
 
R.C.M. 1001(c)(5)(B) currently requires a crime victim who makes an unsworn statement to 
provide a written proffer of the matters that will be addressed in the statement to trial counsel 
and defense counsel after the announcement of findings. The rule provides that the military judge 
may waive this requirement for good cause shown. One of the Joint Service Committee’s 
proposed changes to R.C.M. 1001 would remove the following sentence from the discussion to 
R.C.M. 1001(c)(5)(B): “Upon objection by either party or sua sponte, a military judge may stop 
or interrupt a victim’s statement that includes matters outside the scope of R.C.M. 1001(c)(3).” 
The proposed removal of this sentence is consistent with the pending change to judge-alone 
sentencing and will allow crime victims more latitude in what they provide in their impact 
statements. Trial and defense counsel would still have the opportunity to rebut factual matters in 
the victim’s unsworn statement and to object to the courts consideration of information outside 
the scope of R.C.M. 1001(c)(2)(B). 
 



DAC-IPAD 5th Annual Report Timeline and CY 2023 Meeting Dates Recommendations 

The DAC-IPAD’s 5th Annual Report is due to the SecDef, SASC, and HASC NLT March 30, 2023 

The Committee will discuss and deliberate on the contents for the report on Day 2.  

The Committee should also consider future meeting dates for CY 2023. 

Below is a proposed timeline for the 5th Annual Report; Topics for the March meeting; and 
recommended dates for CY 2023 for the Committee’s consideration and discussion on Day 2.  

5th Annual Report Timeline 
December 7 Discuss/deliberate on content 
Dec 8 – Jan 12 Staff compiles report; including subcommittee chapter input cleared 

through SC Chairs NLT January 12 
January 13 – 31  Staff consolidates full report with SC input 
February 1 – 15  Circulate first draft to full committee for comment 
February 16 – 28  Staff makes revisions and finalizes report 
March meeting Committee deliberates on final report (any final adjustments) 
March 12 or 13 Virtual Meeting to vote on report 
March 13 – 29  Report finalized, signed, and transmitted to SD, HASC and SASC  

 

Potential Topics for March Meeting;     Question: 1-day or 2-day meeting? 
1-day Options 2-day Options 
a.m.: Public Comment requests (LULAC) Day 1 – presentations 
          Military Criminal Investigative Orgs (?)   
          More courts-martial background?  Day 2 – (similar to current Day 2) 
          Other presenters?            March 2023 Report Deliberations 
          March 2023 Report Deliberations            SC Updates to full committee 
p.m.  March 2023 Report Deliberations Closed: SC Meetings (?) 
          SC Updates to full committee  
Closed: SC Meetings (?)  

 

Calendar year 2023 Potential Dates 
March June September December 

March 1, 2  June 6, 7, 8 September 12, 13, 14 December 5, 6, 7 
March 7, 8, 9 June 13, 14, 15 September 19, 20, 21  
 June 20, 21, 22   

 

 

 

  



DAC-IPAD FIFTH ANNUAL REPORT (March 2023) – DRAFT CHAPTER OUTLINE 

EXECUTIVE  SUMMARY 
   
SUMMARY OF FINDINGS, OBSERVATIONS, AND RECOMMENDATIONS 
   
INTRODUCTION 
   
 I. Committee Establishment and Mission 
 II. Composition of Committee 
 III. Subcommittees 
 IV. Previous Committee Reports  
 V. Fifth Annual Report – March 2023 
   
CHAPTER 1. UPDATE AND OBSERVATIONS RELATED TO                                                   

THE OFFICE OF SPECIAL TRIAL COUNSEL 
   
 I. Introduction 
 II. Methodology 
 III.  
 IV. Conclusion 
   
CHAPTER 2. ANALYSIS OF APPELLATE DECISIONS IN 

FISCAL YEAR 2021 SEXUAL ASSAULT CASES 
   
 I. Introduction 
 II. Methodology 
 III.  
 IV. Conclusion 
   
CHAPTER 3. FINDINGS, ANALYSIS, AND RECOMMENDATIONS RELATED TO  

VICTIM IMPACT STATEMENTS IN SEXUAL ASSAULT CASES 
   
 I. Introduction 
 II. Methodology 
 III.  
 IV. Conclusion 
   
CHAPTER 4. 
 

FINDINGS, ANALYSIS, AND RECOMMENDATIONS RELATED TO  
TOUR LENGTH AND RATING CHAIN STRUCTURE OF                         
SPECIAL VICTIMS’ COUNSEL AND VICTIMS’ LEGAL COUNSEL 

   
 I. Introduction 
 II. Executive Summary 
 III. Findings, Analysis and Recommendations 
 IV. Conclusion 
   

  



DAC-IPAD FIFTH ANNUAL REPORT (March 2023) – DRAFT CHAPTER OUTLINE 

CHAPTER 5. MEMBER OBSERVATIONS OF COURTS-MARTIAL AND             
ADVANCED LITIGATION TRAINING AND EDUCATION  

   
 I. Background 
 II. Courts-Martial Observation 
 III. Advanced Litigation Courses 
 IV. Conclusion 
   
CHAPTER 6. WAY AHEAD  
   
 I. Introduction 
 II. 12-month Plan 
   
APPENDIXES 
   
 A. Committee Authorizing Statute, Amendments, and Duties 
 B. Committee Charter, Balance Plan, and Terms of Reference 
 C. Committee Members 
 D. Subcommittees (Membership and Terms of Reference) 
 E Committee Recommendations to Date 
 F. Committee Requests for Information  
 G. Committee and Subcommittee Meetings and Presenters 
 H. Summary of Public Comments and Materials 
 I. Committee Professional Staff 
 J. Acronyms and Abbreviations 
 K. Sources Consulted 
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Agenda

• Statutory requirement
• Decision #1: Format
• Decision #2: Content (by Chapter)
• Decision #3: Timeline
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Statutory Requirement

Section 546(d) of NDAA for FY 2015

(d) ANNUAL REPORTS –

Not later than March 30 each year, the Advisory Committee 
shall submit to the Secretary of Defense and the 
Committees on Armed Services of the Senate and 
House of Representatives a report describing the results 
of the activities of the Advisory Committee pursuant to this 
section during the preceding year.
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Format
March 2017 – First          (Initial Report)
March 2018 – Second     (Annual Report)
March 2019 – Third 
March 2020 – Fourth 
March 2021 – DoD Interim     (COVID) 
March 2022 – DoD Interim     (Staff)
March 2023 – Fifth  
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Format
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Decision #1 - Format

• Recommendation: use same format

• Confirm process for signatures

• Decision: 



• Executive Summary
• Summary of Findings, Observations, and Recommendations
• Introduction
• Chapter 1: OSTC Update (Special Projects Subcommittee)
• Chapter 2: Appellate Case Review Update (Case Review SC)
• Chapter 3: Victim Impact Statements Findings & Recs. (Policy SC)
• Chapter 4: SVC/VLC Report Findings & Recommendations
• Chapter 5: Courts-Martial & Litigation Course Observations Summary
• Chapter 6: Way Ahead
• Appendixes

DAC-IPAD - 7

Content See Tab 10
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Decision #2 - Content

• Proposed Chapters:  add or delete any?
• Summary of Findings:  

• From Ch. 1 (SPSC):
• From Ch. 2 (CRSC):
• From Ch. 3 (PSC):
• From Ch. 4: SVC/VLC (18 months, Army Rating Chain)
• From Ch. 5:

• Proposed Appendixes:  add or delete any?
• Decisions: 

See Tab 10
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Decision #3 – Approve a Timeline
5th Annual Report Timeline

December 7 Discuss/deliberate on content

Dec 8 – Jan 12 Staff compiles report; including SC Chapter input 
cleared through SC Chairs (NLT Jan 12)

January 13 – 31 Staff consolidates full report w/ SC input

February 1 – 15 Circulate first draft to full committee for comment

February 16 – 28 Staff makes revisions and finalizes report

March meeting
(TBD: March 1, 2, 7-9)

Committee deliberates on final report 
(staff will make final adjustments after meeting)

March 12 or 13 Virtual Meeting to vote on report

March 13-29 Report finalized, signed, and transmitted to 
Secretary of Defense, SASC and HASC 
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