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THE DEFENSE ADVISORY COMMITTEE ON 
INVESTIGATION, PROSECUTION, AND DEFENSE OF 
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ON E  L I B E R T Y  CE N T E R  •  875  NO R T H  RA N D O L P H  ST R E E T  •  SU I T E  150  •  AR L I N G T O N  •  V I R G I N I A  22203 
 

December 20, 2023 
 
The Honorable Jack Reed             The Honorable Roger Wicker 
Chairman               Ranking Member 
Committee on Armed Services             Committee on Armed Services 
United States Senate              United States Senate 
Washington, DC  20510             Washington, DC  20510 

 
The Honorable Mike Rogers             The Honorable Adam Smith 
Chairman                          Ranking Member 
Committee on Armed Services            Committee on Armed Services 
U.S. House of Representatives                        U.S. House of Representatives 
Washington, DC  20515                        Washington, DC  20515 
       

The Honorable Lloyd J. Austin III 
Secretary of Defense 
1000 Defense Pentagon 
Washington, DC  20301 

 
Dear Chairs, Ranking Members, and Mr. Secretary: 
 

 We are pleased to provide you with the Recommendations for a Uniform Policy for Sharing 
Information with Victims and Their Counsel prepared by the Defense Advisory Committee on 
Investigation, Prosecution, and Defense of Sexual Assault in the Armed Forces (DAC-IPAD). 
This stand-alone report includes the Committee’s responses to the questions posed in section 549B 
of the James M. Inhofe National Defense Authorization Act for Fiscal Year 2023. The DAC-IPAD 
considered the feasibility and advisability of establishing a uniform policy for sharing three 
categories of information with victims and their counsel: all recorded statements provided to 
criminal investigators, the record of any forensic examination of the person or property of the 
victim, and any medical record of the victim that is in the possession of investigators or the 
government. 
 

The DAC-IPAD believes that the establishment of a uniform and comprehensive policy with 
respect to sharing information with victims would enhance trust in the military justice system and 
bring much-needed clarity and transparency to an increasingly complex criminal justice process. The 
DAC-IPAD concludes that the Rules for Courts-Martial should be amended to specify the 
government’s obligation to inform victims of their rights to this information and to clarify the process 
for requesting and producing the specified information. In particular, the rules should state that the 
government shall, on request, make available to victims or their counsel the victim’s statements to 
investigators, the results of forensic examinations of the person or property of the victim, and any 
medical records in the investigators’ possession, unless otherwise prohibited by law; or unless a 
military judge or military magistrate finds that disclosure of the record of a forensic examination 
would impede or compromise an ongoing investigation.  
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When making these targeted recommendations, the Committee considered the need to protect 
the privacy of individuals, the integrity of the criminal investigative process, and the military justice 
system generally. The Committee also notes that the establishment of a uniform policy is particularly 
relevant now, with the creation of the new Offices of Special Trial Counsel with respect to sharing of 
information with a victim and their counsel, if represented. 

 
The members of the DAC-IPAD would like to express our sincere gratitude and appreciation 

for the opportunity to make use of our collective experience and expertise in this field to develop 
recommendations for improving the military’s response to sexual misconduct within its ranks. 
 

Respectfully submitted, 
 
 

______________________________ 
Martha S. Bashford, Chair 
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Marcia M. Anderson      Leo I. Brisbois 
 
 
______________________________   ______________________________ 
Kathleen B. Cannon      Margaret A. Garvin 
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Paul W. Grimm      A. J. Kramer 
 
 
______________________________   ______________________________ 
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______________________________   ______________________________ 
Jenifer Markowitz      Rodney J. McKinley 
 
 
______________________________   ______________________________ 
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I. INTRODUCTION AND RECOMMENDATIONS

I. INTRODUCTION AND RECOMMENDATIONS

In 2014, Congress codified certain rights of crime victims in the Uniform Code of Military Justice (UCMJ),1 aligning 
the military’s legal landscape with the federal civilian Crime Victim’s Rights Act.2 While these rights are available to all 
victims under the UCMJ, in the same legislation Congress required each Military Service to develop special victims’ 
counsel programs to represent victims of sex-related offenses throughout the military justice process. These important 
rights, including the right to legal representation, have been further implemented through changes to the Manual for 
Courts-Martial, in case law, and in policies prescribed by the Military Services. 

Victims’ counsel programs—both military and civilian—have proven instrumental in identifying the need for additional 
mechanisms to uphold victims’ interests and rights. Two common themes of these reforms are the value of increasing 
transparency in the military justice process and the need for victims of sexual offenses to have access to information that 
is critical to a meaningful exercise of their rights. 

In 2022, Congress tasked the Defense Advisory Committee on Investigation, Prosecution, and Defense of Sexual Assault 
in the Armed Forces (DAC-IPAD) to submit a report on “the feasibility and advisability of establishing a uniform 
policy for the sharing of the information . . . with a Special Victims’ Counsel, Victims’ Legal Counsel, or other counsel 
representing a victim of an offense under chapter 47 of title 10, United States Code (the Uniform Code of Military 
Justice).”3 The task requires the DAC-IPAD to assess the sharing of information in the following three categories:

(1) Any recorded statements of the victim to investigators.

(2) The record of any forensic examination of the person or property of the victim, including the record of any 
sexual assault forensic exam of the victim that is in possession of investigators or the government.

(3) Any medical record of the victim that is in the possession of investigators or the government.4

The Committee recognizes that while the Department of Defense (DoD) and the Military Services have developed 
polices regarding the sharing of these items for victims of sexual offenses, the establishment of a uniform and 
comprehensive policy would enhance trust in the system and bring much-needed clarity and transparency to an 
increasingly complex criminal investigation and justice process. Given the limited scope of the congressional tasking, this 
Committee makes the following recommendations for victims eligible for legal counsel as defined in 10 U.S.C. § 1044e.

DAC-IPAD Recommendation 63: The Joint Service Committee on Military Justice should draft an amendment to 
the Rules for Courts-Martial to establish uniformity with respect to the sharing of the following information with a 
victim and their counsel, if represented: 

1 National Defense Authorization Act for Fiscal Year 2014 [FY14 NDAA], Pub. L. No. 113-66, § 1701, 127 Stat. 672 (2013), 10 U.S.C. § 806b. See also 
FY14 NDAA, § 1716(a), amending Title 10, Section1044e, of the United States Code to require special victims’ counsel programs within each Military 
Service for the purpose of “providing legal assistance to military victims of sexual assault.” The following groups may be eligible for representation by 
special victim’s counsel: active duty Service members and their dependents, Reserve and National Guard members when on active duty or inactive 
training duty and their dependents, retired Service members and their dependents, certain civilians overseas, and, on request, child victims when the 
accused is subject to court-martial.

2 18 U.S.C. § 3771.
3 James M. Inhofe National Defense Authorization Act for Fiscal Year 2023, Pub. L. No. 117-263 [FY23 NDAA], § 549B(a), 136 Stat. 2395 (2022), 

available at Appendix A.
4 FY23 NDAA, supra note 3, at § 549B(c).
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1. All recorded and written statements of the victim to investigators or government counsel.

2.  The record of any forensic examination of the person or property of the victim, including the record of any 
sexual assault medical forensic exam of the victim that is in the possession of investigators or the government. 

3.  Any medical record of the victim that is in the possession of investigators or the government.

The rules should specify the government’s obligation to inform individuals that these three categories of 
information, including copies of statements, recordings, or documents, shall be made available promptly upon 
request by a victim or their counsel, subject to the following conditions:

1.  The prosecutor5 shall disclose the information requested promptly, in consultation with the military criminal 
investigation organization (MCIO), unless otherwise prohibited by law; or

2.  Unless a military judge or military magistrate finds, upon a written submission by the prosecutor 
demonstrating good cause, that disclosure of the record of a forensic examination would impede or 
compromise an ongoing investigation. The prosecutor shall state in writing any reasons for nondisclosure and 
may do so in camera to a military judge or magistrate. 

3.  The rules should ensure that, in any case, the policy must not be construed to interfere with the provision of 
health care to a victim or with a victim’s access to veterans’ benefits. 

DAC-IPAD Recommendation 64: The Joint Service Committee on Military Justice should draft an amendment 
to the Rules for Courts-Martial to provide a process for issuance of a protective order by a military judge or military 
magistrate, upon a showing of good cause, that disclosure of the record of a forensic examination would impede or 
compromise an ongoing investigation, to accompany disclosures to victims and counsel before referral of charges, in 
accordance with Article 30a, UCMJ.

DAC-IPAD Recommendation 65: The Secretary of Defense should modify DoD instructions to align with the 
new rules for sharing these three categories of information.

5 The term prosecutor is used throughout this report to refer to the Military Services’ trial counsel. 
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II. BACKGROUND AND METHODOLOGY

In the National Defense Authorization Act for Fiscal Year 2023, Congress tasked the DAC-IPAD to submit a report 
on “the feasibility and advisability of establishing a uniform policy for the sharing of the information . . . with a Special 
Victims’ Counsel, Victims’ Legal Counsel, or other counsel representing a victim of an offense under chapter 47 of 
title 10, United States Code (the Uniform Code of Military Justice).”6 The task requires the DAC-IPAD to assess the 
sharing of any recorded statements of the victim to investigators, the record of any forensic examination of the person 
or property of the victim, including the record of any sexual assault medical forensic exam of the victim, and any other 
medical record of the victim that is in the possession of investigators or the government.7 While the congressional tasking 
addressed only three categories of information, the DAC-IPAD also received testimony about the need for greater 
information sharing generally. In particular, advocates discussed the need for timely public access to court-martial records 
and filings. These broader questions about transparency in the military justice system are beyond the scope of this report, 
but the DAC-IPAD may address them in future reports.

Victims are key stakeholders in policies related to the collection, use, and release of their information during the military 
justice process. Victim’s rights experts have described the significance and sensitivity of this information: 

These records may include private information about victims, such as information about victims’ mental 
or medical health, and their home, employment, family and more. Because of the private nature of these 
types of records, their potential disclosure . . . implicates victims’ rights and interests—including the 
rights to protection, privacy and to be treated fairly and with dignity and respect[.]8

To understand the current policies and practices for handling this sensitive information, the Committee reviewed existing 
DoD and Service-specific policies and heard from key stakeholders, including civilian and military victim’s counsel, 
victim advocates, prosecutors, defense counsel, military criminal investigators, and military justice policy experts. The 
Committee found that existing policies address the disclosure of a victim’s statements, medical forensic examinations, and 
other medical records; however, these policies do not speak uniformly or clearly to circumstances involving the sharing of 
this information with victims and, if represented, with their counsel. Importantly, the Committee notes that in practice, 
unrepresented victims do not always receive the same information provided to counsel representing a victim. In addition, 
policies are not always applied uniformly within a particular Service and may depend on the responsiveness of individual 
trial counsel. Therefore, the Committee seeks to ensure that a uniform policy protects the rights of all victims, not merely 
those who retain lawyers. 

The Committee’s report and recommendations focus on the need to clarify information sharing with crime victims under 
the UCMJ, regardless of whether they choose and are able to obtain legal representation. In addition, the Committee 
considered the potential effect of a uniform policy on the privacy of individuals involved in the justice process, and on 
the military justice system in general.9 Finally, the Committee considered when in the military justice process these three 
categories of information should be shared with victims, as well as circumstances under which information sharing may 
be restricted.

6 FY23 NDAA, supra note 3, § 549B(a).
7 Id. at § 549B(c).
8 National Crime Victim’s Law Institute, Protecting Victims’ Rights and Interests in the Context of Open Records Laws, Victim Law Bulletin, 1 (Feb. 2020), 

available at https://ncvli.org/protecting-victims-rights-and-interests-in-the-context-of-open-record-laws-2020.
9 As tasked by FY23 NDAA, supra note 3, § 549B(b).
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III. ANALYSIS

The DAC-IPAD finds that a uniform policy is both feasible and advisable with respect to sharing the following 
information with a victim and their counsel, if represented:

(1) All recorded and written statements of the victim to investigators or government counsel.

(2)  The record of any forensic examination of the person or property of the victim, including the record of any 
sexual assault medical forensic exam of the victim that is in the possession of investigators or the government. 

(3)  Any medical record of the victim that is in the possession of investigators or the government.

Although existing DoD and Service policies address disclosure of these three categories of information,10 in some areas 
current DoD instructions do not provide clear guidance. For example, a victim’s statements, the results of medical 
forensic exams,11 and other medical records are maintained for different purposes and by different records custodians, 
including military criminal investigation organizations (MCIOs), military prosecutors, and military treatment facilities 
or civilian health care providers. A uniform policy would eliminate the barriers that currently exist when victims seek 
information from multiple records custodians who operate under different regulations.12 

The timing of the release of information also varies among the Services.13 All the Services provide a copy of the victim’s 
recorded statement to victims or to victim’s counsel, although their practice varies: some provide it upon request and 
others wait until after charges are preferred.14 In some cases, a victim’s request for investigative reports and related 
documents may be processed in accordance with the DoD Freedom of Information Act (FOIA) program, often a lengthy 
and time-consuming process.15 In at least one Service, a victim’s counsel’s request for investigative reports is treated as an 
official-use or routine-use request by counsel for purposes of furthering their representation but may not be shared with 
the victim-client.16 

In testimony and written responses to the DAC-IPAD, all the Services agreed that a uniform policy for the sharing of 
information with victims of sex-related offenses is feasible and advisable.17 Accordingly, the DAC-IPAD recommends 

10 See DoD Instruction 1030.02, Victim and Witness Assistance (July 27, 2023) [DoDI 1030.02] (paragraph 3.2.c, directing investigators to inform victims 
of the status of the investigation to the extent such information does not interfere with investigation); DoD Instruction 6495.02, Vol. 1, Sexual Assault 
Prevention and Response: Program Procedures (Mar. 28, 2013) (Incorporating Change 7, Sept. 6, 2022) [DoDI 6495.02] (encl. 7a.(12)b, requiring that 
the sexual assault victim be given hard copy of the completed DoD Sexual Assault Forensic Examination (SAFE) Report DD 2911); see also DD Form 
2701, Initial Information for Victims & Witnesses of Crime (Oct. 2022) [DD Form 2701] (requiring that the victim be informed of any result of a sexual 
assault evidence collection kit if disclosure would not impede or compromise an ongoing investigation). 

11 The results of medical forensic exams may include DNA results, toxicology reports, pregnancy tests, films on a strangulation patient, or other results 
from samples collected at the exam. Any dissemination of DNA results must be in accordance with federal law.

12 The statutory task assigned to the DAC-IPAD broadly covers forensic examinations of the person or property of the victim. The DAC-IPAD recognizes 
that forensic evidence may include not just the results of a SAFE medical forensic exam but also examinations of electronic communications and 
devices.

13 Appendix B to this report summarizes the Military Services’ responses to DACI-PAD Request for Information Set 3.0 (May 1, 2023). 
14 Id.
15 See DoDI 1030.02, supra note 10 (paragraph 3.2.d, requiring a victim’s request for investigative reports and related documents to be processed in 

accordance with DoD Manual 5400.07, DoD FOIA Program (Apr. 5, 2019)). Notably, this DACI-PAD report and these recommendations do not 
address or propose changes to FOIA, because FOIA is a separate authority with a different purpose.

16 See AF Instruction 51-201, Administration of Military Justice (Apr. 14, 2022) (Section 8b, paras. 8.4–8.5, directing victims’ counsel to file official or 
routine use requests under the Privacy Act or FOIA for access to information). 

17 See generally Transcript of DAC-IPAD Public Meeting 9–215 (June 13, 2023); transcripts of all DAC-IPAD public meetings can be found on the DAC-
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that the Joint Service Committee on Military Justice develop a proposal for the President to amend the Rules for Courts-
Martial as follows: 

• The government has an obligation to inform individuals that the three categories of information discussed 
above, including copies of statements, recordings, or documents, must be shared with victims promptly upon 
request, regardless of whether the victim has retained counsel, unless disclosure would impede or compromise an 
investigation or is otherwise prohibited by law.

• Prosecutors are responsible for promptly providing the requested information to the victim or their counsel.

• In cases in which disclosure of a record of a forensic examination would impede or compromise an investigation, 
prosecutors should seek a protective order from a military judge or military magistrate. 

• A military judge or military magistrate may issue a protective order addressing disclosures to the victim 
only upon a showing of good cause by the prosecutor. A protective order may limit the victim’s use of that 
information; the timing of disclosure to the victim; prohibit further dissemination to persons other than the 
victim, counsel, or medical providers; or impose other limitations, pursuant to the pre-referral authority of 
Article 30a, UCMJ.18 

• The uniform policy should include a provision to ensure that it does not interfere with the provision of health 
care to a victim or prevent their access to veterans’ benefits.

The DAC-IPAD considered the advisability of an automatic disclosure rule, but chose instead to make these targeted 
recommendations, which aim to protect the privacy of individuals, the integrity of the criminal investigative process, 
and the military justice system generally. When making this assessment, the DAC-IPAD evaluated policies in the civilian 
courts that govern sharing these categories of information with victims. The DAC-IPAD also considered the Services’ 
policies and practices, the views of the MCIOs, and perspectives from the military victims’ counsel programs and defense 
counsel.19 The Committee heard testimony about the complexity of cases involving interpersonal violence, and how 
those concerns may affect an investigation or prosecution, possibly even influencing the testimony of potential witnesses. 
Given the additional concern that victims could become potential targets when they are in possession of documents in a 
criminal case, the DAC-IPAD recommends this approach to information sharing. 

The establishment of a uniform policy is particularly timely now, because of the creation of the new Offices of Special 
Trial Counsel. Uniform access to information addresses concerns about trust in the system and the importance of 
transparency for victims so that they can meaningfully exercise their rights. A uniform policy would not require statutory 
change: it can be accomplished through an executive order amending the Rules for Courts-Martial, accompanied by 
implementing policies issued by DoD and the Military Services.

A. Timelines for Disclosure of Information

To ensure a victim’s timely access to this information, the Secretary of Defense should update DoD instructions and 
forms, including DD Form 2701,20 so that victims are informed of their right to these three categories of information 

IPAD website at https://dacipad.whs.mil. See also Appendix B. 
18 After referral of charges, the detailed military judge has authority to issue protective orders. This recommendation would expand the timeline for issuing 

a protective order to an earlier stage in the process, before charges are referred.
19 Transcript of DAC-IPAD Public Meeting 9–162 (June 13, 2023).
20 DD Form 2701, supra note 10, which is prescribed by DoD Instruction 1030.02, supra note 10, provides initial information for victims and witnesses 

of crime as required by the DoD Victim and Witness Assistance Program. 
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and the prosecutor’s responsibility to provide the specific information promptly upon request. In particular, victims who 
are unrepresented by counsel need to know what information they are entitled to receive and how to request access to this 
material. Whether a victim makes a restricted or an unrestricted report,21 the victim and witness assistance programs and 
policies must clearly explain how to obtain this information and ensure that the process is easy and prompt. Finally, the 
policy should make clear that release should not be delayed until preferral of charges in a case.22

These recommendations recognize that the victim may independently access their own medical records at any time 
without submitting a request through the prosecutor. A victim may be a patient receiving medical treatment. In such 
cases, the victim will have access to their medical information well in advance of litigation. For example, if a victim 
tested positive for a sexually transmitted infection, the treating physician would likely have shared that information long 
before any legal process was under way.23 Thus, the timeline for receipt of medical information often differs from that for 
the other categories of information. The recommended uniform policy must ensure that the rules do not interfere with 
a victim’s access to medical care or to veterans’ benefits. The policy also must recognize that a victim has an interest in 
knowing what medical records are in the possession of investigators. 

B. Circumstances in Which Information Should Not Be Shared

The DAC-IPAD recognizes that in some limited circumstances, a victim’s possession of information may impede an 
ongoing investigation or perhaps endanger a victim. For example, depending on the facts at issue, a prosecutor may 
have a well-founded concern that a victim could potentially use evidence in their possession to influence the testimony 
of other witnesses. The prosecutor may want to limit the victim from sharing that information with people other than 
counsel. 

In addition, the military defense counsel expressed concerns about giving a victim access to investigative materials or 
records that include third parties’ observations, opinions, and conclusions, including those of medical, pathology, or 
toxicology experts.24 From the defense perspective, giving the victim records of forensic examinations of their person or 
property, including photographs, could harm the fairness of the court-martial process by intentionally or unintentionally 
contaminating their testimony, because observations by those seeking to preserve and collect evidence, including 
photographs, could distort, taint, or color the witness’s recollection.25 

In those circumstances in which good cause can be shown for the need to protect the integrity of an investigation or 
prosecution, the DAC-IPAD recommends that the Rules for Courts-Martial be amended to provide a process for a 
prosecutor to seek a protective order from a military judge or military magistrate before referral, pursuant to Article 30a, 
UCMJ.26 The protective order would be available to address records relating to forensic exams and must be narrowly 
tailored in its limitations on accessing the information or in its prohibitions on dissemination to persons other than the 

21 DoD policy provides two reporting options: unrestricted reports and restricted reports. Restricted reports provide access to social and health care 
services without alerting law enforcement, the command, or a prosecutor of the complaint. However, if a law enforcement investigation is initiated in 
response to a third-party report of that assault, it may be necessary to inform a victim of the procedures for accessing information in the investigative 
case file. See DoDI 6495.02, supra note 10, encl. 2, ¶ 4(bb)(3) (“[A] victim can file a Restricted Report EVEN IF: 1. The allegation has been 
inadvertently or previously disclosed to command by the victim, suspect, or third party; 2. The matter has been reported to law enforcement, to include 
MCIOs, by anyone other than the victim; or 3. An investigation is initiated, in progress, or closed.”)

22 Transcript of DAC-IPAD Public Meeting 100 (June 14, 2023) (testimony of Mr. Ryan Guilds, civilian victims’ counsel).
23 Defense Health Agency Procedural Instruction Number 6310.01, Healthcare Management of Patients Associated with Interpersonal Violence and the 

Department of Defense Forensic Healthcare Program (Aug. 10, 2023) [DHA Procedural Instruction Number 6310.01]; DoDI 6495.02, supra note 10. 
24 See Appendix B, Sec. IV.C.1–3. 
25 Id.
26 In any event, a military judge has authority to issue such protective orders after referral.
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victim, counsel, or medical providers. The process for obtaining a protective order must be subject to challenge by the 
victim and must provide an opportunity for the military judge or magistrate to consider the victim’s views on the request 
for a protective order. An in camera review by the judge or magistrate of the prosecution’s request for a protective order 
may be appropriate and should be part of the uniform policy. In addition, the Joint Service Committee should convene 
a working group to address additional opportunities to enhance these rights, such as the right to appeal the protective 
order, the due process rights of the accused, and whether the accused should have an opportunity to seek a protective 
order.

In any case, a protective order should not be construed as preventing a victim from receiving or sharing information that 
is required for health care. Information in a victim’s records also may need to be shared with state or federal agencies 
when veterans’ benefits are sought. The Defense Health Agency recently issued guidance on the need for a patient-
centered, trauma-informed health care response when a patient discloses interpersonal violence such as sexual assault, 
domestic violence, intimate partner violence, child abuse and neglect, or other acts of unwanted violence.27 These new 
policies require coordinated health care, including forensic health care and sexual assault medical forensic examinations 
(SAFEs), for patients both within military medical facilities and in remote and operational environments.28

C. Recommendations for Regulatory Action

Recommendation 1 to establish a uniform policy for sharing the three categories of information would require updates 
to DoD policies and procedures. Recommendations 2 and 3 would task the Joint Service Committee on Military Justice 
to convene a working group to develop a uniform policy and to ensure that appropriate DoD instructions and forms 
are aligned. The Rules for Courts-Martial should be amended to include a process for the military judge or magistrate 
to issue a protective order before referral of charges, pursuant to Article 30a, UCMJ, in those circumstances when the 
government has good cause to believe that disclosure of records of forensic examinations would impede or compromise 
an ongoing investigation.

27 DHA Procedural Instruction Number 6310.01, supra note 23. 
28 Id.
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APPENDIX A. NATIONAL DEFENSE AUTHORIZATION ACT FOR FISCAL YEAR 2023, SECTION 549B: REPORT ON SHARING 
INFORMATION WITH COUNSEL FOR VICTIMS OF OFFENSES UNDER THE UNIFORM CODE OF MILITARY JUSTICE 

APPENDIX A. NATIONAL DEFENSE AUTHORIZATION ACT 
FOR FISCAL YEAR 2023, SECTION 549B:  REPORT ON SHARING 
INFORMATION WITH COUNSEL FOR VICTIMS OF OFFENSES 
UNDER THE UNIFORM CODE OF MILITARY JUSTICE

(a)  REPORT REQUIRED.—Not later than one year after the date of the enactment of this Act, the Defense 
Advisory Committee on Investigation, Prosecution, and Defense of Sexual Assault in the Armed Forces (referred 
to in this section as the ‘‘Advisory Committee’’) shall submit to the Committees on Armed Services of the Senate 
and the House of Representatives and each Secretary concerned a report on the feasibility and advisability 
of establishing a uniform policy for the sharing of the information described in subsection (c) with a Special 
Victims’ Counsel, Victims’ Legal Counsel, or other counsel representing a victim of an offense under chapter 47 
of title 10, United States Code (the Uniform Code of Military Justice). 

(b)  ELEMENTS.—The report under subsection (a) shall include the following: 

(1)  An assessment of the feasibility and advisability of establishing the uniform policy described in subsection 
(a), including an assessment of the potential effects of such a policy on— 

(A)  the privacy of individuals; 

(B) the criminal investigative process; and 

(C) the military justice system generally. 

(2)  If the Advisory Committee determines that the establishment of such a policy is feasible and advisable, a 
description of— 

(A)  the stages of the military justice process at which the information described in subsection (c) should be 
made available to counsel representing a victim; and 

(B)  any circumstances under which some or all of such information should not be shared. 

(3)  Such recommendations for legislative or administrative action as the Advisory Committee considers 
appropriate. 

(c)  INFORMATION DESCRIBED.—The information described in this subsection is the following: 

(1)  Any recorded statements of the victim to investigators.

(2)  The record of any forensic examination of the person or property of the victim, including the record of any 
sexual assault forensic exam of the victim that is in possession of investigators or the Government. 

(3)  Any medical record of the victim that is in the possession of investigators or the Government.

(d)  SECRETARY CONCERNED DEFINED.—In this section, the term ‘‘Secretary concerned’’ has the 
meaning in section 101(a)(9) of title 10, United States Code.
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Defense Advisory Committee on Investigation, Prosecution, and
Defense of Sexual Assault in the Armed Forces (DAC-IPAD)

Request for Information
1 March 2023

Victim Access to Information 

I. Purpose

In Section 549B of the National Defense Authorization Act for Fiscal Year 2023, Congress 
directed the DAC-IPAD to submit to the Committees on Armed Services of the Senate and the 
House of Representatives and each Secretary concerned a report on the feasibility and advisability 
of establishing a uniform policy for the sharing of information with a Special Victims’ Counsel, 
Victims’ Legal Counsel, or other counsel representing a victim of an offense under chapter 47 of 
title 10, United States Code (the Uniform Code of Military Justice).

The information requested will inform the DAC-IPAD’s review and assessment of this topic.

II. Authority

1. The DAC-IPAD is a federal advisory committee established by the Secretary of Defense
pursuant to section 546 of the National Defense Authorization Act for Fiscal Year 2015, as
amended.

2. The DAC-IPAD’s mission is to advise the Secretary of Defense on the investigation,
prosecution, and defense of allegations of rape, forcible sodomy, sexual assault, and other sexual
misconduct involving members of the Armed Forces.

3. The DAC-IPAD requests the assistance of the Military Services to provide the requested
information by the suspense date indicated below.

III. Suspense

Suspense RFI Proponent – Military Services

31 May 2023 Narrative 
Responses

Service TJAGs and SJA to the Commandant of the Marine 
Corps provide narrative responses to the questions in Section 
IV, Paragraph A, of this RFI.

Suspense RFI Proponent – Military Services

31 May 2023 Narrative 
Responses

Services—The identified group provide narrative responses 
to the identified questions in Section IV, Paragraphs B and C 
of this RFI.

APPENDIX B. DAC-IPAD REQUEST FOR INFORMATION AND SERVICES 
RESPONSES (VICTIM ACCESS TO INFORMATION)

APPENDIX B. DAC-IPAD REQUEST FOR INFORMATION SET 
3.0 AND SERVICE NARRATIVE RESPONSES
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DAC-IPAD Request for Information 
Victim Access to Information 

 
 

 

IV. Information Requested  

A. Questions for the Offices of The Judge Advocates General and the SJA to the 
Commandant of the Marine Corps (Questions 1 – 5) 

 
1. Please identify the release authority and the stages of the military justice process—pre-preferral; 
post-preferral; Article 32 preliminary hearing; or post-referral—at which the information 
described in (1) – (3) below should be provided to counsel representing the victim. 
 

(1) Any recorded statements of the victim to investigators. 

(2) The record of any forensic examination of the person or property of the victim, 
including the record of any sexual assault forensic exam of the victim that is in possession 
of investigators or the Government and any photographs taken by the examiner during the 
medical-forensic exam. 

(3) Any medical record of the victim that is in the possession of investigators or the 
Government. 

 
2. Please describe your Service’s current practice for sharing the information described in (1) – (3) 
above with counsel representing a victim.  
 
3. What are the potential effects—both positive and negative—of establishing a uniform policy for 
the sharing the information described in (1) – (3) above with counsel representing a victim on the 
privacy of individuals, the criminal investigative process, and the military justice system 
generally?  
 
4. Please provide your Service’s position on the feasibility and advisability of establishing a 
uniform policy across all the Military Services for the sharing of the following information with 
counsel representing a victim: 
 

(1) Any recorded statements of the victim to investigators. 

(2) The record of any forensic examination of the person or property of the victim, 
including the record of any sexual assault forensic exam of the victim that is in possession 
of investigators or the Government and any photographs taken by the examiner during the 
medical-forensic exam. 

(3) Any medical record of the victim that is in the possession of investigators or the 
Government. 
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DAC-IPAD Request for Information 
Victim Access to Information 

 
 

5. Please identify: 
 
 a. Any applicable professional responsibility regulations that address the obligation of 
counsel representing a victim to share information with their client. 
 
 b. Circumstances under which the information in (1) – (3) above should not be shared with 
the victim or counsel representing the victim, and explain why the information should, or should 
not, be shared. 
 

B. Questions for the Services’ Special Victim’s Counsel Program Managers 
(Questions 1 – 4) 

1. How, in practice, do counsel representing a victim as defined in Article 6b, UCMJ, obtain the 
information described in (1) – (3) below and at what stage of the military justice process—pre-
preferral; post-preferral; Article 32 preliminary hearing; or post-referral?   
 

(1) Any recorded statements of the victim to investigators. 

(2) The record of any forensic examination of the person or property of the victim, 
including the record of any sexual assault forensic exam of the victim that is in possession 
of investigators or the Government and any photographs taken by the examiner during the 
medical-forensic exam. 

(3) Any medical record of the victim that is in the possession of investigators or the 
Government. 
 

2. What are the potential effects—both positive and negative—of establishing a uniform policy for 
the sharing of information described in (1) – (3) above with a victim, or counsel representing a 
victim, on the privacy of individuals, the criminal investigative process, and the military justice 
system generally?  
 
3. Does your organization support or oppose the adoption of a uniform policy for the sharing of 
the information identified above with counsel representing a victim? With a victim? Why or why 
not? 
 
4. Please identify: 
 
 a. Any applicable professional responsibility regulations that address the obligation of 
counsel representing a victim to share information with their client. 
 
 b. Circumstances under which the information in (1) – (3) above should not be shared with 
the victim or counsel representing the victim, and explain why the information should, or should 
not, be shared. 
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DAC-IPAD Request for Information 
Victim Access to Information 

 
 

C. Questions for the Service Chiefs of the Trial Defense Services Organizations 
(Questions 1 – 3) 

 
1. What are the potential effects—both positive and negative—of establishing a uniform policy for 
the sharing the information described in (1) – (3) below with counsel representing a victim as 
defined in Article 6b, on the representation of the accused in the investigative process and in 
military judicial proceedings? 

(1) Any recorded statements of the victim to investigators. 

(2) The record of any forensic examination of the person or property of the victim, 
including the record of any sexual assault forensic exam of the victim that is in possession 
of investigators or the Government and any photographs taken by the examiner during the 
medical-forensic exam. 

(3) Any medical record of the victim that is in the possession of investigators or the 
Government. 
 

2. Does your organization support or oppose the adoption of a uniform policy for the sharing of 
the information identified above with counsel representing a victim? Why or why not? 
 
3. Please identify and explain any recurring issues in your discovery practice regarding the sharing 
of information not listed above with counsel representing a victim. 
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Sec. IV. A. Narrative Questions for the Offices of The Judge Advocates General and 
the SJA to the Commandant of the Marine Corps (Questions 1 – 5)

1. Please identify the release authority and the stages of the military justice process—pre-
preferral; post-preferral; Article 32 preliminary hearing; or post-referral—at which the
information described in (1) – (3) below should be provided to counsel representing the
victim.

(1) Any recorded statements of the victim to investigators.
(2) The record of any forensic examination of the person or property of the
victim, including the record of any sexual assault forensic exam of the victim that
is in possession of investigators or the Government and any photographs taken by
the examiner during the medical-forensic exam.
(3) Any medical record of the victim that is in the possession of investigators or
the Government

USA (1) TJAG Policy 22-07 provides that the prosecution will provide the
victim/Special Victims’ Counsel (SVC) a copy of all statements and documentary
evidence produced or provided by the victim upon preferral. Upon receipt by the
government, the prosecution will provide to the victim/SVC a summarized
transcript of the victim’s testimony at the preliminary hearing.
(2) DoDI 6495.02, Enclosure 7, para. a.(12)(b) states, “Upon completion of the
SAFE, the sexual assault victim shall be provided with a hard copy of the
completed DD Form 2911.” The DD Form 2911, is the SAFE report. If a FOIA
request was received by CID for medical records included in the investigative file,
the FOIA would be referred to the custodian of those records, Defense Health
Agency. If a FOIA was received for forensic testing performed on the property of
the victim, such as a phone, CID would be the custodiam of the record and redact
in compliance with FOIA and the Privacy Act.

(3) Servicemember victims may always request a copy of their own medical
records from the medical treatment facility. There is no policy addressing release of
victim medical records in the possession of investigators. If a FOIA request was
received by CID for medical records included in the investigative file, the FOIA
would be referred to the custodian, the Defense Health Agency.

USMC (1) Upon request by the victim or the victim’s counsel, counsel for the government
shall provide to the victim or the victim’s counsel a copy of the victim’s statements,
including the victim’s video statements. These may be requested and disclosed
before preferral of charges, and the obligation to disclose continues throughout the
court-martial proceeding.

(2) Upon request by the victim or the victim’s counsel, counsel for the government
shall provide a copy of any reports arising from a sexual assault evidence collection
kit, including a deoxyribonucleic acid (DNA) profile match, toxicology report, or
other information collected as part of a medical forensic examination, unless doing
so would impede or compromise an ongoing investigation. These may be requested
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and disclosed before preferral of charges, and the obligation to disclose continues 
throughout the court-martial proceeding. Additionally, Department of Defense 
Instruction 6495.02 and Secretary of the Navy Instruction 1752.4C require that 
upon completion of a sexual assault forensic examination, the victim shall be 
provided with a hard copy of the completed Department of Defense Sexual Assault 
Forensic Examination Report.

(3) Upon request by the victim or the victim’s counsel, counsel for the government
shall provide documentary evidence derived directly from and pertaining directly to
the victim that are in the possession of the government, including medical records
of the victim. These may be requested and disclosed before preferral of charges,
and the obligation to disclose continues throughout the court-martial proceeding.

USAF DAFI 51-201, Administration of Military Justice, 14 April 2022, Chapter 8, Section 
8B, governs the provision of information to victim’s counsel (VC). This chapter 
does not distinguish release procedures based on stages of the military justice 
process. Instead, regardless of the stage of the military justice process, a uniformed 
victim’s counsel may request statements of the victim to investigators, the record of 
any forensic examination of the person or property of the victim, or any medical 
record of the victim that is in the possession of investigators or the government by 
making an “official use” request under the Privacy Act and FOIA. See 5 U.S.C. 
§552a(b)(1); DoD 5400.11-R, Department of Defense Privacy Program, paragraph 
C4.2.1. Civilian victims’ counsel may request information pursuant to the “routine 
use” provision of the SORN “Military Justice and Civilian Criminal Case 
Records,” DOD 0006.
Upon receiving such a request, the release authority depends on which agency is in 
possession of the requested records. Pursuant to DAFI 51-201, paragraph 8.5.1, the 
Staff Judge Advocate is the release authority for “information generated and 
maintained by the servicing legal office in accordance with law and policy.” 
Consequently, should the legal office maintain the above referenced items, the Staff 
Judge Advocate would be the release authority. This provision makes it likely that 
the release authority for such records post-preferral, Article 32 preliminary hearing, 
or post referral would be the Staff Judge Advocate as the legal office likely to be in 
possession of any recorded statements, record of forensic examinations, or any 
medical records of the victim at those stages of the military justice process. There
may be situations where the VC makes the request for such items pre-preferral, 
prior to the legal office being in possession of these records. In those situations, the 
release authority will likely be the OPR for the investigative agency, whether it be
Air Force Office of Special Investigations or Security Forces Office of
Investigations. See DoDM 5400.7-R_AFMAN 33-302, Freedom of Information Act 
Program. The victim or their representative is also entitled to get copies of their
own records maintained in their own DAF Privacy Act record at any time, such as 
copies of their own DAF medical records. See DoD 5400.11-R, DoD Privacy
Program.

USN For subsections (a) – (c) below, the release authority is government counsel after 
consultation with other agencies, as appropriate. The stage of release is determined 
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by the timing of the request or as provided by applicable instruction. These matters 
may be requested and disclosed before preferral of charges, and the obligation to 
disclose continues throughout the court-martial proceeding.

(1) Commander Naval Legal Service Command Instruction 5810.1 calls for any
statement of the victim, including a copy of any recording and transcript, be
provided to victims, or Victim Legal Counsel (VLC) when applicable, upon request
when in the physical possession of the government counsel. As the recorded
statement of the victim to investigators can be a critical factor in a VLC’s advice to
their client regarding a victim’s decision to participate in a prospective court-
martial and testify at any preliminary hearing, these statements are provided to the
VLC upon request.

(2) Commander Naval Legal Service Command Instruction 5810.1 calls for any
images or videos of the victim collected in the course of the investigation,
including photographs taken during a sexual assault forensic examination, be
provided to the victim, or VLC when applicable, upon request. Other portions of a
forensic examination are provided to the victim or VLC upon their request unless
doing so would impede or compromise an ongoing investigation. The DD Form
2911 (sexual assault forensic examination report) is provided to sexual assault
victims upon completion of the sexual assault forensic examination in accordance
with Department of Defense Instruction 6495.02, Enclosure 7, para. a.(12)(b).

(3) Commander Naval Legal Service Command Instruction 5810.1 is silent on
providing medical records to crime victims, as generally trial counsel obtain the
victim’s medical records with the assistance of the victim. In those rare cases where
the victim or their counsel make a request for the victim’s medical records within
the control of the government, it is appropriate for trial counsel to share those
records upon request of the victim or VLC. Of note, service member victims may
always request a copy of their own medical records from the medical treatment
facility.

USCG (1) Upon preferral of charges, a crime victim is entitled to a copy of any recordings 
of interviews of the victim that are in the possession of trial counsel or the staff 
judge advocate. The release authority can be the trial counsel or Coast Guard 
Investigative Service (CGIS) special agent.

(2) It should be noted at the outset that these records are sensitive and subject to 
safeguards to ensure the privacy of the victim and the integrity of the investigation. 
Release of such information is safeguarded under the Privacy Act, the Health 
Insurance Portability Accountability Act (HIPAA), and other laws such as the 
Violence Against Women Act. The answer is divided into two parts – forensic 
medical exams and forensic exams conducted on a victim’s property.
Forensic medical exams
For forensic medical exams, Coast Guard clinics typically do not conduct these 
examinations themselves. Instead, they usually collaborate with a state facility 
where a forensic examiner is often contracted with a state law enforcement agency 
for Coast Guard members and eligible dependents.
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Procedures for generating and releasing information vary among jurisdictions, but 
the following is a summary of how it is normally done. The exam generates two
parts: forensic evidence collection to be used in the investigation of a criminal case 
and medical care for the evaluation and treatment of injuries. The complete forensic 
report is maintained separately from the patient’s medical record to limit the
disclosure of unrelated information and preserve confidentiality. There are separate
release protocols for the medical evaluation and the forensic evidence collection 
aspects of the report. While the victim is generally entitled to view his or her 
medical records (which will be discussed later), the forensic evidence and its reports 
are subject to strict safeguards to preserve chain of custody and security. The 
forensic exam report itself is typically entered in the CGIS Report of Investigation.
CGIS Headquarters acts as the release authority. However, its release would be 
subject to the Privacy Act including any conditions that the originator placed upon 
its release. 

In some cases, it may be more efficient for the victim to obtain the record, or
portions of it, directly from the facility itself. For example, facilities often have 
protocols in place that authorize more ready access to toxicology results as opposed 
to other portions of the examination. The facility responsible for conducting the 
exam should have already provided information to the victim regarding the 
procedures to access the records. 

Forensic exams on a victim’s property
Regarding forensic exams performed on a victim’s property, the resulting 
documents are generally considered law enforcement records. CGIS maintains the 
system of records notice for these documents and acts as the release authority.

(3) Coast Guard members are entitled to examine their own health record. Coast 
Guard members may access their health records at a Coast Guard clinic or, for units 
without a clinic, from their Executive Officer. The recent transition to MHS 
Genesis, an electronic record system, should also serve to increase access to 
electronic medical records and health providers.
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2. Please describe your Service’s current practice for sharing the information described 
in (1) – (3) above with counsel representing a victim. 
USA TJAG Policy 22-07 directs the prosecution to provide, without request, the 

victim/SVC a copy of all statements and documentary evidence produced or 
provided by the victim upon preferral. After preferral, upon receipt by the 
government, the prosecution will provide to the victim/SVC a summarized 
transcript of the victim’s testimony at the preliminary hearing. Additional requests 
are addressed through FOIA. 

USMC The Marine Corps’ practice for sharing this information is reflected in the 
provisions described above from Marine Corps Order 5800.16, Legal Support and 
Administration Manual, Volume 16, Chapter 4. 

USAF The Air Force’s current practice for sharing the information described above is to 
comply with the requirements set forth in DAFI 51-201, DoD 5400.11-R, 
paragraph C4.2.1, and Department of Defense Instruction 1030.02, Victim and 
Witness Assistance. For those records in possession of the Staff Judge Advocate, 
the Staff Judge Advocate may release records that are minimally required to 
accomplish the counsel’s intended use as articulated in the request. See DoD 
5400.11-R, paragraph C4.2.1. DAFI 51-201, paragraph 8.5.3 provides examples of 
such records, to include, “[c]opies of the VC’s client’s statements and documents 
provided by the client” and “[c]opies of any evidence directly relating to or derived 
from the VC’s client. For example, photos, medical records, or communications by 
the VC’s client.” 

Before releasing information to the counsel of the victim, Government counsel 
should redact Privacy Act information regarding individuals other than the 
attorney’s client. See DAFI 51-201, paragraph 8.5.4. In cases where the victim’s 
counsel is a civilian, the Staff Judge Advocate must obtain a signed statement from 
the civilian counsel stating counsel agrees not to release any protected information 
to others not involved with representing the victim. See DAFI 51-201, paragraph 
8.5.4. In turn, the victim’s counsel has a duty to discuss relevant information 
contained in released documents with his or her client to help the client understand 
the outcome of the trial or other proceeding, make case-related decisions, or 
otherwise assist the counsel in performing their duties as they relate to their client. 
See DAFI 51-207, Victim and Witness Rights and Procedures, paragraph 3.17. 

USN (1) As previously stated, Commander Naval Legal Service Command Instruction 
5810.1 calls for any statement of the victim, including a copy of any recording and 
transcripts be provided to the victim, or VLC, as applicable, upon request. 

(2) As detailed above, Commander Naval Legal Service Command Instruction 
5810.1 calls for any images or videos of the victim collected in the course of the 
investigation including photographs taken during a Sexual Assault Forensic 
Examinations, be provided to the victim, or VLC when applicable, upon request. 
Other portions of a forensic examination are provided to the VLC or victim upon 
their request unless doing so would impede or compromise an ongoing 
investigation. The DD Form 2911 (sexual assault forensic examination report) is 
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provided to sexual assault victims upon completion of the sexual assault forensic 
examination in accordance with Department of Defense Instruction 6495.02. 

(3) Commander Naval Legal Service Command Instruction 5810.1 is silent on 
providing medical records to crime victims, as victims are generally involved in 
any attempt by the government to access those medical records. Should the victim 
or their counsel make a request for the victim’s medical records within the control 
of the government, trial counsel will provide those records. 

USCG Regarding paragraph 1(a), the trial counsel will normally provide information to 
the victim counsel if they possess such information. Otherwise, the trial counsel 
will put the victim counsel in contact with the CGIS official who can provide a link 
for download. 

Regarding paragraph 1(b), if the victim’s counsel wishes to view a forensic medical 
exam report or a report of a forensic exam on the victim’s property, a CGIS special 
agent or trial counsel can arrange for them to view the report in a secure 
environment, such as the CGIS office itself. However, if the victim counsel 
requests a copy of the report, the release authority would be CGIS Headquarters 
pursuant to the protocols referenced in the answer to paragraph 1(b). 

Regarding paragraph 1(c), the victim counsel can access the victim’s medical 
records through their client or if the client authorizes the release in writing. 
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3. What are the potential effects—both positive and negative—of establishing a uniform 
policy for the sharing the information described in (1) – (3) above with counsel 
representing a victim on the privacy of individuals, the criminal investigative process, 
and the military justice system generally? 
USA The potential positive effects of a uniform policy include: 1) consistency; 2) 

increased trust; 3) improved ability of SVC/STC to establish expectations on case 
outcomes with victims; and 4) transparency for victims.  

The potential negative effects of a uniform policy include: 1) use of the disclosures 
by defense counsel to cross-examine the victim and suggest that the victim has 
tailored their testimony based on early access to information; 2) delay in court-
martial processing if the policy established a substantive right that required 
disclosure prior to preferral, referral, or arraignment; and 3) records may contain 
FOIA/Privacy Act or MRE 513 protected information.  

OTJAG recommends that the Joint Service Committee be tasked with development 
of a uniform policy that alleviates possible negative effects. As there is no 
Department of Justice or model state rule or policy regarding mandatory discovery 
for victims of sexual assault, development of a uniform policy should be deliberate 
and coordinated with all stakeholders. 

USMC Uniformity is favorable in many aspects of military justice in order to ensure that 
similarly situated accused and victims across the services are treated similarly. The 
Joint Service Committee on Military Justice should be tasked to recommend a 
modification to the Rules for Courts-Martial that implements a uniform standard 
for the sharing of this information with counsel representing a victim that accounts 
for and mitigates potential negative effects. 

USAF Predictability, consistency, and reliability are the main benefits of establishing a 
uniform policy for sharing information described in 1(a)-(c), as victims’ counsel, 
defense counsel, and investigators will know what, how, and when such 
information will be provided, regardless of the Military Service involved. 

While a uniform policy alone does not threaten the accused or third parties’ privacy 
rights, the content of such policy, if written too broadly, may fail to adequately 
balance their privacy rights against the victim’s interests in disclosure. 
Additionally, a uniform policy would not allow Military Services to tailor their 
approach to address their unique circumstances. I would highlight the importance 
of ensuring that your committee review feedback from all parties who are engaged 
in the system; to include prosecutors, representatives of the Office of Special Trial 

Counsel, defense counsel, and victim’s counsel, as well as expert military policy 
advisors from each Service. They all have equities based on their client base and an 
understanding of additional effects of continuing to evolve military justice in the 
midst of what are already historic changes that have yet to fully take place or be 
assessed. 

USN A uniform policy would provide certainty for all military justice professionals and 
eliminate situations where similarly situated individual victims are treated 
differently because of their Service’s policy or the command handling their case. 



B-12

RECOMMENDATIONS FOR A UNIFORM POLICY FOR SHARING INFORMATION WITH VICTIMS AND THEIR COUNSEL

While disclosure of these records to the victim may raise additional areas of cross-
examination, such a uniform policy, when limited to the matters raised here, is in 
the best interests of victims and the military justice system as a whole. 

The Joint Service Committee on Military Justice should be tasked to recommend a 
modification to the Rules for Courts-Martial that implements a uniform policy that 
considers both the positive implications and mitigates potential negative effects 
associated with mandating disclosures prior to various stages of the court-martial. 

USCG Positives. (1) A uniform policy would ensure that victims and their lawyers are 
treated consistently across all branches, eliminating disparities. (2) A uniform 
policy would promote efficiency by standardizing procedures, reducing the 
administrative burden of each branch in developing and maintaining different 
protocols. (3) A uniform policy would facilitate better collaboration and 
coordination among military services, allowing for the sharing of information in 
cases involving multiple services. (4) A uniform policy would enable lawyers to 
access information more readily, regardless of the branch they are working with, 
leading to improved legal advocacy and outcomes. (5) A uniform policy would 
promote efficiency in sharing information in cases where a victim is treated in a 
medical facility operated by a military service other than the military service 
responsible for the investigation and prosecution. 

Negatives. The development of a uniform policy brings forth certain risks that 
warrant consideration. (1) A uniform policy must carefully account for the 
applicable system of records maintained by each military service, as well as other 
laws protecting sensitive information to avoid unintended, adverse consequences. 
(2) It may not fully account for the distinct structure and resource limitations of 
individual services, potentially leading to the adopting of practices employed by 
branches with greater resources and capability to manage complex procedures. (3) 
It runs the risk of unduly constraining the discretion of government counsel and 
investigators to determine what information to share, when, and with whom, a 
critical aspect in navigating the uncertain landscape of litigation and trial. (4) Any 
additional burden, though seemingly small or resource-neutral from a headquarters 
standpoint, could unduly strain limited field resources in unanticipated ways, 
ultimately degrading the pursuit of justice. (5) The information described in 1(a)-
(c) is sensitive, particularly forensic medical examinations, and therefore should 
only be shared with individuals that have a clear need to know in order to perform 
an official function. 

 
  



B-13

B. DAC-IPAD REQUEST FOR INFORMATION SET 3.0 AND SERVICE NARRATIVE RESPONSES

 
4. Please provide your Service’s position on the feasibility and advisability of establishing 
a uniform policy across all the Military Services for the sharing of the following 
information with counsel representing a victim: 

(1) Any recorded statements of the victim to investigators. 
(2) The record of any forensic examination of the person or property of the 
victim, including the record of any sexual assault forensic exam of the victim that 
is in possession of investigators or the Government and any photographs taken by 
the examiner during the medical-forensic exam. 
(3) Any medical record of the victim that is in the possession of investigators or 
the Government. 

USA (1) Army OTJAG is not opposed to a uniform policy that the prosecution provide 
the victim a copy of all statements and documentary evidence produced or provided 
by the victim upon preferral.  

(2) OTJAG is not opposed to a uniform policy that the prosecution will provide the 
victim/Special Victims’ Counsel (SVC) the record of any forensic examination of 
the person or property of the victim, including the record of any sexual assault 
forensic exam of the victim that is in possession of investigators or the Government 
and any photographs taken by the examiner during the medical-forensic exam upon 
referral, subject to the following caveats:  

1) the appropriate custodian of the records, such as DHA, must approve the release; 
2) release must not occur until all investigative leads have been exhausted; 3) 
records released must be appropriately redacted or withheld in accordance with 
FOIA and the Privacy Act interests of any party other than the victim (i.e. 
accused’s health information in SAFE exam or DNA analysis); 4) policy should not 
create a substantive right for the victim that delays the processing of the court-
martial; 5) policy should provide exceptions for non-cooperative victims or victims 
who elect not to receive the information; 6) policy should address appropriate 
procedures for minor or incompetent victims; and, 7) policy should allow for an 
exception if the records, in the opinion of the prosecutor, contain information that is 
likely to influence the testimony of the victim (i.e. medical opinions or 
perceptions).  

(3) A policy allowing a victim to obtain copies of their own medical records may 
not be necessary, as military victims can obtain copies of their own records from 
any medical treatment facility. Nevertheless, OTJAG is not opposed to a uniform 
policy that the appropriate custodian of a victim’s medical records included in 
investigatory files provide those records to the victim upon referral with the 
following caveats: 1) records redacted or withheld in accordance with FOIA and 
the Privacy Act interests of any party other than the victim; 2) policy should 
provide exceptions for non-cooperative victims or victims who elect not to receive 
the information; 3) policy should address appropriate procedures for minor or 
incompetent victims; 4) policy should allow for an exception if the records, in the 
opinion of the prosecutor, contain information that is likely to influence the 
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testimony of the victim (i.e. medical opinions or perceptions); and 5) policy should 
take into consideration the discussion in United States v. Mellette distinguishing 
medical records from behavioral health records in regard to Military Rule of 
Evidence 513.

USMC Some victim rights are uniformly applicable pursuant to statute and regulation. It 
follows that establishing a uniform policy for the sharing of this information with 
counsel representing a victim is feasible. It is advisable only to the extent that the 
uniform policy allows for an appropriate level of discretion to withhold information 
in certain limited circumstances. This uniform policy is most appropriate within the
Rules for Courts-Martial.

USAF The Air Force currently has the tools it needs to share appropriate information with 
counsel. As provided in DAFI 51-201, paragraph 8.5.4, Air Force Staff Judge 
Advocates can release recorded statements made by the victim, any records of 
forensic examinations or the person or property of the victim, and any medical 
examinations of the victim pursuant to an “official use” request made by the 
counsel of a victim. Staff Judge Advocates have this ability at any stage of the
military justice process, so long as such items are maintained by the legal office.

USN Any changes in this area designed to establish a uniform policy across all Military 
Services are best handled through amendment and modification of the Rules for 
Courts-Martial. While this process can be lengthy, it is the most appropriate way to 
ensure uniformity across all Services for this matter.

USCG A uniform policy for sharing information with lawyers who represent victims can 
be beneficial to ensure fair and effective representation and streamline processes 
reducing administrative complexities for lawyers who might have to represent 
victims from different services. Implementing a uniform policy has the potential to 
enhance clarity for investigators and trial counsel, streamlining their workflow and 
making more efficient use of their time. That said, it is critical that the uniform 
policy remain focused on the categories outlined in 1(a) – (c) to mitigate significant 
issues when expanding the scope of sharing information as a matter of course, 
which necessitates thorough study and research of relevant legal principles and best 
practices.

Furthermore, certain safeguards should be in place to address potential concerns to 
ensure information sharing is efficient, safe, secure, and beneficial to participants in 
the military justice system, as listed below.
• The default sharing/access provision in any uniform policy should be narrowly 
limited with broader sharing only occurring during litigation and trial preparations.

• The policy should comply with the Privacy Act, HIPAA, and other applicable 
laws. The policy should include provisions outlining the potential consequences of 
misuse or unauthorized access to information. Clear articulation can promote 
responsible handling of information.

• The policy should provide clarity of when a victim is officially considered as such 
and at what stage they are entitled to specific information. Relatedly, the Office of 
Legal Counsel has opined that victims’ rights are generally guaranteed from the
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time that criminal proceedings are initiated and cease to be available if all
charges are dismissed or if the government declines to bring formal charges.

• The policy should allow for individual service flexibility and should strive to
make the system more efficient rather than adding additional administrative
burdens that could hinder investigations and litigation preparations.

• It is critical to maintain adaptable procedures to ensure the integrity of the system.
It is inherently challenging to account for all the different permutations in which
sharing information might lead to negative consequences, particularly when dealing
with potentially wrongful actors. For example, preventing gamesmanship or
addressing situations where victims might be co-conspirators or involved in
wrongful actions themselves requires careful consideration of information sharing
at specific stages.

Ultimately, the system must strike the right balance between transparency and 
protection to continue a justice system that is fair to all parties while upholding the 
legitimate needs of crime victims and addressing the nature of litigation 
preparations and the operational requirements of law enforcement and medical 
personnel.
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5. Please identify: 
 (1)  Any applicable professional responsibility regulations that address the 
obligation of counsel representing a victim to share information with their client. 
 (2)  Circumstances under which the information in (1) – (3) above should not be 
shared with the victim or counsel representing the victim, and explain why the 
information should, or should not, be shared. 

USA (1) Rule 1.2(a) and Rule 1.4 of the Army Rules of Professional Conduct for 
Lawyers could be interpreted to require an SVC to provide to their client 
information provided to the SVC from the prosecution, or any other party, 
regarding the investigation. Any uniform policy should clarify the SVC’s 
obligation.  

(2) As discussed above, policy should address non-cooperative victims, minor or 
incompetent victims, records that contain Privacy Act/HIPPA protected 
information of another party, and an exception if the records, in the opinion of the 
prosecution, contain information that is likely to influence the testimony of the 
victim (i.e., medical opinions or perceptions). 

USMC (1) JAG Instruction 5803.1E, Professional Conduct of Attorneys Practicing Under 
the Cognizance and Supervision of the Judge Advocate General, apply to Marine 
Corps Victims’ Legal Counsel. Rule of Professional Conduct 1.4 requires covered 
attorneys to “reasonably consult with the client about the means by which the 
client’s objectives are to be accomplished,” “promptly comply with reasonable 
requests for information,” and “explain a matter to the extent reasonably necessary 
to permit the client to make informed decisions regarding the representation.” The 
comment to the Rule says, “The client should have sufficient information to 
participate intelligently in decisions concerning the objectives of the representation 
and the means by which they are to be pursued . . . .” It further explains, “In some 
circumstances, a covered attorney may be required to withhold information from a 
client. For example, classified information may not be disclosed without proper 
authority.” 

(2) Counsel for the government may withhold required information from the victim 
or counsel representing the victim only after consulting supervisory counsel and in 
situations involving exceptional circumstances where disclosing the information to 
the victim would lead to the destruction of evidence, would compromise the 
investigation, or would otherwise be inconsistent with the pursuit of justice. 

USAF (1) The American Bar Association (ABA) Model Rules of Professional Conduct 
and the Air Force Rules of Professional Conduct address an attorney’s professional 
responsibility to communicate with their clients. Specifically, ABA Model Rule 
1.4(a) provides that a lawyer shall: (1) promptly inform the client of any decision or 
circumstances with respect to which the client’s informed consent, as defined by 
Rule 1.0(e), is required by these Rules; (2) reasonably consult with the client about 
the means by which the client’s objectives are to be accomplished; (3) keep the 
client reasonably informed about the status of the matter; (4) promptly comply with 
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reasonable requests for information; and (5) consult with the client about any 
relevant limitation on the lawyer’s conduct when the lawyer knows that the client 
expects assistance not permitted by the Rules of Professional Conduct or other law. 
This obligation to communicate, however, only extends to information actually 
provided to counsel.

Similarly, Rule 1.4 of the Air Force Rules of Professional Conduct directly mirrors 
ABA Model 1.4. See AFI 51-110, Professional Responsibility Program,
Attachment 2 – Air Force Rules of Professional Conduct, 11 December 2018. As 
such, counsel representing a victim has the professional responsibility to 
communicate with their client in compliance with these provisions – which may 
include discussing the content of the records when necessary to fulfil these 
obligations.

(2) The victim’s interest in obtaining his/her recorded statements, records of
forensic examinations, and medical records is high. These records relate directly to
the victim and DAFI 51-201 expressly provides that any information related to
other individuals, consistent with the Privacy Act, must be redacted before
providing such records. Such protection minimizes any potential risks associated
with providing these records to the victim or counsel representing the victim.
Nonetheless, there may be situations where the information should, or should not,
be shared. One such circumstance may be that releasing such information could
implicate third parties. Another circumstance may be that releasing such
information discloses government secrets or investigative techniques, that if shared,
may jeopardize national security and/or future investigations. Lastly, release may
not be appropriate if there is no official purpose or use for the victim to have such
information. Should a victim or counsel for the victim desire such information to
embarrass the accused or some other reason not directly related to the counsel’s
representation, release would not be appropriate.

USN (1) The Navy Rules of Professional Conduct of Attorneys, JAG Instruction
5803.1E, provides that a lawyer has a duty to provide their client with candid
advice (Rule 2.1) and to explain matters to the extent necessary to permit the client
to make informed decisions regarding the representation (Rule 1.4). Rule 1.4
requires covered attorneys to “reasonably consult with a client about the means by
which the client’s objectives are to be accomplished,” “promptly comply with
reasonable requests for information,” and “explain a matter to the extent reasonably
necessary to permit the client to make informed decisions regarding
representation.” This information sharing may be limited in certain circumstances.
The comment to Rule 1.4 explains, “In some circumstances, a covered attorney
may be required to withhold information from a client. For example, classified
information may not be disclosed without proper authority.”
(2) Such information should be shared with the victim in all cases, unless, in the
judgment of the government, such disclosure would lead to destruction of evidence
or would impede or compromise an ongoing investigation.

USCG (1) Pursuant to Rule 1.2 of the Coast Guard Legal Responsibility Program, 
COMDTINST M5800.1, a lawyer, including a special victims counsel, is
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required to adhere to a client’s decisions regarding the objectives of the 
representation and must consult with that client as to the means by which the 
objectives are to be pursued. Accordingly, Rule 1.4, among other matters, requires 
that a lawyer keep the client reasonably informed about the matter at hand, 
promptly comply with reasonable requests for information, and explain matters to 
the extent necessary for the client to make informed decisions. Rule 1.2 and Rule 
1.4 are based upon the ABA Model Rules of Professional Conduct and are 
consistent with state rules which also govern the conduct of Coast Guard attorneys. 
These standards ensure that the client’s decisions are respected, clients receive 
relevant information, and can actively participate in the legal process. It is worth 
noting that the cited ethics rules primarily pertain to the general act of sharing 
information relating to the representation, not the process of obtaining government 
documents and providing them to individuals who are not acting as government 
officials.

(2) In general, the information in paragraphs 1(a)-(c) collected about a crime victim 
should be sharable, especially after preferral of charges. There, however, may be 
limited circumstances where information sharing should be restricted to protect the 
integrity of an ongoing investigation to ensure the safety of other victims or 
witnesses.

For example, a victim’s status as a co-conspirator could pose a foreseeable risk, as 
their access to statements made by investigators during an interview could be used 
to potentially intimidate other conspirators or alert them to forthcoming questions, 
potentially leading to a defense strategy based upon perjury. This concern might be 
particularly pronounced in cases where the stakes and potential risks are high, such 
as those involving drug distribution or organized crime. While this fact pattern 
would be admittedly rare, it is provided as a reminder for the need for the flexibility 
in information sharing practices to ensure the effectiveness and security of the 
investigatory process. 
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Sec. IV. B. Narrative Questions for the Services’ Special Victim’s Counsel/Victims’ 
Legal Counsel Program Managers (Questions 1 – 4) 

1. How, in practice, do counsel representing a victim as defined in Article 6b, UCMJ,
obtain the information described in (1) – (3) below and at what stage of the military
justice process—pre-preferral; post-preferral; Article 32 preliminary hearing; or post-
referral?

(a) Any recorded statements of the victim to investigators.

(b) The record of any forensic examination of the person or property of the
victim, including the record of any sexual assault forensic exam of the victim that
is in possession of investigators or the Government and any photographs taken by
the examiner during the medical-forensic exam.
(c) Any medical record of the victim that is in the possession of investigators or
the Government.

USA Victims, and when applicable their SVCs, are entitled to access certain material at 
different stages of the investigative and judicial processes.

a. Government counsel has an obligation to provide victims all statements and
documentary evidence produced or provided by that victim upon preferral of
charges. (IAW TJAG Policy 22-07, dated 1 MAR 22) This access includes any of
the victim’s recorded statements. Often this access is provided earlier in the
investigative process, but the right to access vests at the time of preferral. This right
does not depend upon whether the victim is eligible for SVC representation, elects
SVC representation, or the type of crime at issue – this applies to all victims.

b. This disclosure described above includes statements or evidence provided by the
victim during any forensic medical exam. However, there is no requirement to
provide the victim with parts of forensic examinations of the victim’s person or
property beyond the victim’s statements. For example, when the victim provides
clothing or bedding to be forensically examined, the victim does not have a right to
access the results of that examination.

c. Victims have a right, outside of the military justice process, to their own medical
records. If the Government collects medical records that include statements by the
victim, those statements must be provided at the time of preferral.

USMC (a) Upon request by the victim or victim’s counsel, the counsel for the government,
normally the trial counsel, provides a copy of the victim’s statements, including
recorded oral or video statements, to the victim or victim’s counsel, if represented.
The victim or victim’s counsel can request and obtain recorded statements of the
victim prior to preferral of charges, or anytime later.

[USMC Legal Support and Administrative Manual (LSAM) MCO 5800.16, 
Chapter 7, para. 040401]
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Marine Corps VLC in the field report they typically receive their clients’ recorded 
statements from trial counsel in response to VLC requests, although less frequently 
they receive statements from NCIS investigators prior to referral. Most VLC 
choose to request trial counsel provide victims’ statements. There does not appear 
to be any reported issues with trial counsel ignoring requests or refusing to produce 
victims’ recorded statements. 

(b) Upon request by the victim or victim’s counsel, the counsel for the government, 
normally the trial counsel, will provide any documentary evidence in their 
possession or in the possession of the SJA that is derived directly from and 
pertaining directly to the victim. This would include any record of any sexual 
assault forensic exam (SAFE) of the victim. The victim or victim’s counsel can 
request and obtain recorded statements of the victim prior to preferral of charges, or 
anytime later.

[USMC Legal Support and Administrative Manual (LSAM) MCO 5800.16, 
Chapter 7, para. 040401] 

Victims’ counsel may receive SAFE reports from NCIS agents prior to preferral of 
charges, but typically trial counsel provide these in response to VLC requests. Trial 
counsel are often reluctant to provide more than just the narrative portion of the 
SAFE report, which serves to document the victim’s description of the assault. 
VLC report that they obtain complete SAFE reports (to include photographs) when 
they push back against trial counsel objections. However, government disclosure 
practices regarding timing and content vary across the Marine Corps military 
justice enterprise.

It is important also in this connection to note the significant differences between 
SAFE results and the results of other forensic examinations, including digital 
examinations of a victim’s cell phone or other media devices.
(c) Upon request by the victim or victim’s counsel, the counsel for the government, 
normally the trial counsel, will provide any documentary evidence in their 
possession or in the possession of the SJA that is derived directly from and 
pertaining directly to the victim’ counsel or victim (if not represented). This would 
include any medical record of the victim. The victim or victim’s counsel can request
and obtain recorded statements of the victim prior to preferral of charges, or 
anytime later.

[USMC Legal Support and Administrative Manual (LSAM) MCO 5800.16, Chapter 
7, para. 040401] 

Marine Corps VLC report that they may receive their client’s medical records in 
possession of the government from NCIS investigators prior to preferral, but more 
typically receive them from trial counsel when VLC request them before or after 
preferral. Trial counsel do not appear reluctant to provide victims’ medical records 
to them. However, there are often cases in which a victim’s medical records 
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inadvertently include disclosure of mental health records protected under Military 
Rule of Evidence (MRE) 513.

USAF (a) Per Department of the Air Force Instruction (DAFI) 51-201, Administration of
Military Justice, Section 8B, DAF VCs and SVC/VLCs from other services may
request records pertaining to a court-martial proceeding involving their client as
“official use” requests under the Privacy Act and Freedom of Information Act. See
5 U.S.C. § 552a(b)(1); DoD 5400.11-R, Department of Defense Privacy Program,
paragraph C4.2.1. The Staff Judge Advocate is the release authority for records in
the legal office’s possession. An SJA’s decision to release information pursuant to
an official use or routine use request is discretionary, unless the SJA is otherwise
required by law or policy to provide that information to the victim or Victim’s
Counsel. Requests must be in writing, provide a detailed description of the
requested information, and explain the official need for that information. In
practice, these requests are usually submitted during the pre-preferral process.

(b) The record of any forensic examination of the person or property of the victim,
including the record of any sexual assault forensic exam of the victim that is in
possession of investigators or the Government and any photographs taken by the
examiner during the medical-forensic exam.

Answer: See B.1.(a) above.

(c) Any medical record of the victim that is in the possession of investigators or the
government.

Answer: See B.1.(a) above.

USN (a) Upon request, at any stage of the military justice process.

[CNLSC INSTRUCTION 5810.1, Disclosure of Information to Crime Victims, 
6.a.(1)]

(b) Upon request, at any stage of the military justice process when the images or
videos from either the Sexual Assault Forensic Examinations (SAFE) or the
investigation are subject of a charge for violation of Articles 117a and 120c,
UCMJ, with the exception of contraband constituting child pornography.

[CNLSC INSTRUCTION 5810.1, Disclosure of Information to Crime Victims, 
6.a.(4)]

(c) Not specifically addressed in the Disclosure of Information to Crime Victims
instruction for Navy and Marine judge advocates or in policy. However, in practice,
medical records outside of the SAFE and in possession of government counsel are
generally not turned over to Navy VLC.

USCG (a) During investigation stage and prior to the preferral of charges, a victim is
entitled to a copy of all statements and documentary evidence adopted, produced,
or provided by the victim that are in possession of TC or an SJA. (COMDTINST
M5810.1H Ch. 16-3). Upon preferral of charges, a victim is entitled to a copy of all
statements and documentary evidence adopted, produced, or provided by the victim
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and any recordings of interview of the victim that are in the possession of TC or 
SJA or local servicing attorney.

(b) The Coast Guard has no specific policy on forensic exams.

(c) The Coast Guard has no specific policy on medical records in possession of
investigators or the government.
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2. What are the potential effects—both positive and negative—of establishing a uniform
policy for the sharing of information described in (1) – (3) above with a victim, or counsel
representing a victim, on the privacy of individuals, the criminal investigative process,
and the military justice system generally?

USA Establishing clear rules for types of information that must be disclosed to victims to 
ensure all victims are treated equally and military justice practioners know their 
obligations would be beneficial. SVCs represent victims who are Soldiers, are 
Family members, are Civilian employees, and, by exception, are unaffiliated 
civilians. Thus, we recommend any rules apply to all victims regardless of status. 
To avoid negative impacts, allow for exceptions where disclosure would negatively 
impact the prosecution of an offender.

USMC Uniform policy would yield more timely, efficient and predictable VLC access to 
information essential to effective legal advice and informed client decision making. 
Standardizing policy would also mitigate the disparate treatment of victims based 
on established regional practices and minimize or eliminate objections from 
investigators and trial counsel to providing this information. The information 
provided should include what is described in question 1(a)–(c), in addition to the 
complete law enforcement Report of Investigation (ROI) in possession of the
government. Disclosures should be an affirmative obligation of the government and 
should not require a request by the VLC detailed to the case.

The positive effects of providing VLC with timely and complete access to victim
statements, SAFE and other forensic reports, medical records, and ROIs would 
include enabling counsel to provide thorough and competent legal advice and 
representation based on a more complete and nuanced understanding of the facts of 
each individual case. More detailed advice would also enhance victims in 
intelligently exercising their rights, and likely increase victim willingness to
participate in criminal proceedings.

The potential negative effects largely relate to argument and advocacy concerns 
related to credibility issues flowing from access to case information, notably a 
concern that victims would shape trial testimony based on their knowledge of case 
information gleaned through advice from counsel. These concerns are 
counterbalanced by advocacy training and rules of evidence related to rehabilitating 
witness credibility on the stand. In addition, it is far from certain that the shaping of 
testimony flows only from case file access—victims (and other witnesses) are often 
cross-examined on bias and other motive to fabricate flowing from information 
obtained by other sources, to include social media, gossip, and other discussion of a 
case. Trial skills related to these challenges are the subject of frequent training, and 
any negative impact would be minimal and vastly outweighed by the benefit of 
better-informed advice and clients.

USAF Should the DoD adopt the DAF policy outlined in B.1.(a) above or a policy that 
mandates release of information described in 1(a)–(c), we see no negative impacts. 
These are the statements and medical records of the victim; therefore, the victim 
should presumably already know the information contained therein. If a more 
restrictive policy is adopted, it may be more difficult for VCs to advise their clients, 
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and thus more difficult for victims of crime to make well-informed decisions 
regarding participation in the military justice process. 

USN The Navy VLCP supports a uniform information sharing policy between 
government counsel and victims’ legal counsel. In addition to 1(a)-(c), victims 
should have access to Reports of Investigation (ROIs) in possession of government 
counsel in the form of an in-person review, conducted by victims’ legal counsel, 
during the investigation and throughout the military justice process. When possible, 
the in-person review would ideally occur in government counsel’s office. When in-
person review is not possible, the ROI can be reviewed by the victims’ legal 
counsel via a shared drive folder with read-only access (not available for download 
or printing) or the ROI can be sent to the nearest government counsel’s office for 
the victims’ legal counsel to view in-person. Government counsel’s discretion to 
withhold materials should be solely limited to when sharing case material would 
jeopardize an ongoing investigation. The information withheld should be narrowly 
tailored to only the portion of information that would impede or compromise an 
ongoing investigation. 

The Navy VLCP notes access to case information by unrepresented victims 
requires further study and review.  

Victim and victims’ legal counsel. After reviewing the ROI, victims’ legal counsel 
can comprehensively and competently advise their client. Consequently, the client 
can then make well-informed decisions. With the benefit of an ROI review, a 
victims’ legal counsel can issue spot areas affecting the victim’s rights and take 
appropriate action. Additionally, access to the ROI allows the victim to identify any 
potential deficiencies in the investigation. The victim holds a unique and vital 
viewpoint critical to this crucial check on the thoroughness of the investigation. For 
example, a victim could confer with government counsel regarding a witness not 
interviewed or a piece of evidence not collected. A victim’s timely access to the 
ROI aids in ensuring the comprehensiveness of the investigation and ultimately 
supports a just outcome for all parties. Decisions made by the victim occur well 
before preferral, and outside of the courtmartial process, highlighting the 
imperative need for victims’ legal counsel to have access to timely case 
information. Victims’ vested interests exist in a variety of matters, including input 
to the Initial Disposition Authority, pre-trial investigations, confinement and 
restraint determinations, military and civilian protective orders, administrative 
hearings, and nonjudicial proceedings. For example, victims’ legal counsel may 
submit matters to the convening authority’s staff judge advocate (SJA) for 
consideration as part of the SJA’s pre-trial advice to the convening authority.  

Privacy of individuals. In-person review by victims’ legal counsel defeats any 
concerns regarding unauthorized copies of materials and/or improper release of 
documents. The review is conducted in a controlled setting with government 
counsel retaining possession of the ROIs. The establishment of a uniform policy 
allows individuals with privacy concerns contained within case materials to know 
precisely how the information will be shared and with whom information will be 
shared. 
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Criminal investigative process. All ROIs, interim and final, should be available for 
a victims’ legal counsel in-person review, unless government counsel determines a 
review of a document would impede or compromise the ongoing investigation. 
Government counsel should later permit review when the concern to the ongoing 
investigation is removed.

Military justice system. Greater access to information will increase victims’ trust in 
the military justice system and likely result in greater engagement by victims. 
Victims with greater access to information make well-informed decisions and are 
able to fully exercise their rights as victims. Likewise, greater access to information 
affords victims’ legal counsel the ability to provide comprehensive and competent 
advice as required by the Navy’s rules of professional conduct for judge advocates. 
Additionally, well-informed victims’ legal counsel can better argue M.R.E. 303,
412, 513, 514, and 615 matters, improving the overall integrity and veracity of the 
entire court-martial process. When a victim is exposed to case information outside 
of their own statement or evidence they have provided, there is a concern for 
potentially altered or tainted testimony. However, this concern exists for every
witness who testifies and is eliminated by a thorough cross-examination and when 
appropriate, impeachment of the witness.

Any potential negative effect of a uniform policy for greater access to information 
is outweighed by the overall positive effect of a well-informed and well-advised 
victim fully and meaningfully exercising their rights.

USCG The Coast Guard SVC Program does not see any detrimental effect in establishing 
a uniform policy sharing this information with a victim or their counsel. While the
victim’s credibility may be called into question on cross examination because of 
their access to this information, any potential detriment is vastly outweighed by the 
benefit of better-informed attorneys and clients. Uniformity promotes fairness and 
trust in the system and avoids potential disparate access to information within the 
USCG and between services.
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3. Does your organization support or oppose the adoption of a uniform policy for the
sharing of the information identified above with counsel representing a victim? With a
victim? Why or why not?
USA The Army SVC Program supports a uniform policy for the disclosure of victim 

statements but opposes further mandatory disclosures.

USMC The Marine Corps VLCO supports the adoption of a uniform policy for the sharing 
of victims’ personal statements, forensic exams, and medical records, in addition to 
investigative ROIs, among VLC and government counsel.

When polled, Marine Corps VLC in the field overwhelmingly supported the 
adoption of uniform policy for the sharing of this information based on the positive 
impact this policy would have on their ability to advise their clients and the benefit 
to victims in making informed decisions.

USAF The DAF Victims’ Counsel Division would support a uniform policy similar to the 
DAF policy outlined in B.1.(a) above or a policy that mandates release of 
information described in 1(a)–(c). Access to information is critical for VCs to fulfill 
their duties of competent representation. Without it, VCs will struggle to keep 
clients reasonably informed about the status and prospects of the case, making it 
more difficult for victims of crime to make informed decisions about participation 
in the military justice process. Additionally, these are the statements and medical 
records of the victim; therefore, the victim should presumably already know the 
information contained therein.

USN The Navy VLCP supports the adoption of a uniform policy for sharing information 
with represented victims to include items 1(a)-(c) and full access to ROIs on an 
ongoing basis. As noted above, information provided directly to victims without 
representation requires further study and analysis.

When analyzing disclosure of case information to victims, the National Crime 
Victim Law Institute noted victims’ due process rights and the right to be treated 
with fairness are affected when case information relevant to the exercise of their 
victims’ rights is denied. An absence of case information negatively impacts a 
victim’s ability to competently confer with government counsel and be heard. 
Additionally, providing access to investigative materials ensures victims are treated 
with fairness.

USCG The Coast Guard SVC Program supports a uniform policy for sharing this 
information with the victim and counsel. Bar rules contain general provisions about 
competence and typically require the attorney to have the legal knowledge, skill, 
access to evidence, thoroughness, and expeditious preparation reasonably necessary 
for representation. Allowing victim’s counsel to have access to specific evidence 
about their client, the victim, should be allowed so counsel can be better informed 
about the evidence that support the allegations. Additionally, victims should have 
access so that they can make well-informed decisions about the direction of the 
representation. Providing victims and attorneys access to this limited information 
will enable both to make better informed decisions.
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4. Please identify:
(a) Any applicable professional responsibility regulations that address the

obligation of counsel representing a victim to share information with their client.
(b) Circumstances under which the information in (1) – (3) above should not be

shared with the victim or counsel representing the victim, and explain why the 
information should, or should not, be shared.

USA a. SVCs have ethical responsibilities regarding disclosure of information to their
clients that require they share information with their clients and then handle that
information as directed by their clients. SVCs cannot act as agents of the
Government withholding information as directed or preferred by Government
counsel. The governing regulation is Army Regulation 27-26, Rules for
Professional Conduct of Lawyers.

b. The Government’s disclosure of a victim’s statements, forensic reports, medical
records, or other investigative materials to an SVC does require that SVC notify the
victim of the disclosure and to then provide that information to the victim upon
request. Rule 1.2.(a) requires the SVC “abide by their client’s well-informed and
lawful decisions…” To be well informed, clients would need to know, at a
minimum, what information is in their SVC’s possession. Once they know what the
SVC has, the client can then decide what information they want to review – that is
one well-informed decision the client, not the Government counsel or SVC, gets to
make.

Army SVC clients direct our representation – not the other way around. If the client 
expresses their desire to review materials we have, we share the materials with the 
client. There is a small class of information an attorney can withhold from their 
client. Rule 1.4.(b) provides examples of types of information that can be withheld 
from one’s client such as material classified above the client’s security clearance 
level or a “psychiatric diagnosis of a client when the examining psychiatrist 
indicates that disclosure would harm the client. A lawyer may not withhold 
information to serve the lawyer's own interest or convenience or the interests or 
convenience of another person…” Thus, once the SVC has the materials, the client 
decides whether to review them.

There are times when the victim reviewing investigative materials will negatively 
impact the successful prosecution of the offender. Defense counsel must be 
informed that the materials have been disclosed, whether to the victim directly or 
through an SVC, and can then use that knowledge of that disclosure in any way that 
might benefit their client. Thus, if investigative materials have been disclosed to a 
victim, the defense counsel can cross examine the victim about the impact of those 
materials. Thus, affecting the victim’s testimony at trial.
i. The victim may respond, “my attorney had the files and didn’t show them

to me.” This statement may implicate confidential communications
between the victim and their counsel. The defense counsel may call the
SVC as a witness to either confirm or dispute that victim’s testimony.
Through misunderstanding, misremembering, or lying, this testimony may
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not be consistent with the SVC’s potential testimony. Thus, it would put 
the contents of their confidential communications at issue and possibly 
result in termination of the attorney-client relationship due to conflict and 
Rule 3.7.

ii. The victim may respond, “I reviewed the materials, but they didn’t impact
my testimony.” This may have no impact on the victim’s credibility.
However, a factfinder may decide that the investigative materials at issue
would have impacted the victim’s testimony and that the victim is being
disingenuous and is thus less credible as a result.

Disclosure of investigative materials, especially those beyond forensic reports, 
could include statements by other witnesses that are neither admissible nor reliable. 
Thus, these statements would not be presented at a board or trial – unless the 
victim’s access to that statement becomes a basis for admissibility. When some 
inflammatory information/opinion is provided in the case file to a victim before the 
proceedings it could impact the victim in many ways- to include triggering a 
change to testimony or an allegation that the victim changed their testimony. If that 
inadmissible statement is a motive to fabricate, a change in the victim’s testimony 
from prior statements could now be a vehicle to present the inflammatory statement 
regarding a motive to fabricate. For example: CID agent includes in case notes that 
they do not believe the victim and why. That statement has been disclosed to victim 
and/or SVC. Victim’s testimony has some changes from the initial statement to that 
CID agent. Defense counsel successfully argues that victim may have changed their 
story to address the reasons the CID did not believe the allegation. Now, the fact 
that the experienced investigator doesn’t believe the allegations is relevant and 
admissible - and potentially persuasive.

As traumatized people, victims’ ability to digest and explain their assault over time 
changes. Currently, we rely on experts to explain the impact of trauma on memory 
to a panel. When impact of trauma is the best explanation for new or changed 
details, the prosecution might be able to overcome that change persuasively with 
the support of the expert testimony. The expert testimony is much less persuasive 
after the defense points out that the changes followed access to all the investigative 
materials. Thus, the ability of the prosecution to gain conviction may be greatly 
reduced.

Victims are critical witnesses- not just our SVC clients. SVCs allow their clients to 
be better prepared to participate in the military justice process because the SVC 
protects their interests, presents motions on their behalf, and explains the process 
throughout. The argument that unlike all other witnesses, victims should be given 
access to all the evidence presumes their counsel can, in theory, better represent 
clients after having full access. The counter is two- fold: (1) SVCs are expertly 
representing clients now and (2) expanded access to investigative materials may 
negatively impact victim credibility and decrease the ability to achieve a 
conviction. Thus, providing victims with more than their own prior statements does 
not benefit victims or their pursuit of justice.

USMC (a) The professional responsibility regulations governing Marine Corps VLC fall
into two categories: the Rules of Professional Conduct for Navy and Marine judge
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advocates (JAGINST 5803.1E, Rules of Professional Conduct), and the rule of 
professional conduct imposed by the respective VLC’s state bar. Marine Corps 
VLCO analysis of this question revealed significant portions of JAGINST 5803.1E 
indicating access to relevant information is necessary to provide competent and 
complete advice and representation to their victim-clients.

Rule 1.1 (Competence) of the JAG Instruction governing Navy and Marine judge 
advocates provides that “[c]ompetent representation requires the legal knowledge, 
skill, access to evidence, thoroughness, and expeditious preparation reasonably 
necessary for representation.” (Emphasis added). Rule 1.2 (Establishment & Scope 
of Attorney-Client Relationship) also speaks to this issue, noting that a “covered 
attorney shall follow the client’s well-informed and lawful decisions concerning 
case objectives, choice of counsel, forum, pleas, whether to testify, and 
settlements.” (Emphasis added). Taken together, these provisions suggest that an 
attorney cannot be competent—and clients are less able to make sound decisions 
about how best to exercise their rights—in the absence of adequate information on 
which to base reasoned legal analysis and advice. At a minimum, the language of 
these rules indicates a strong preference for informed counsel and clients.

Enabling competence and advice through timely disclosure of relevant information 
does not require wholesale disclosure of case files to victims themselves. Under 
JAGINST Rule 1.4 (Communication), covered attorneys must “promptly comply 
with reasonable requests for information[,]"…“explain a matter to the extent 
reasonably necessary to permit the client to make informed decisions regarding the 
representation[,]” and “consult with the client about any relevant limitation on the 
covered attorney’s conduct when the covered attorney knows that the client expects 
assistance not permitted by the Rules of Professional Conduct or other law.”
While VLCO did not conduct a comprehensive review of every state bar rule 
regarding counsel access to information and obligation to share that information 
with their clients, Marine Corps VLC did report some illustrative requirements of 
their state bar rules. A review of these state bar generally identified a common 
theme of requirements for counsel to provide their clients with information 
sufficient to keep clients reasonably informed to allow them intelligently to 
participate in making decisions about case objectives. None of the state bar rules 
identified contradicted the professional responsibility requirements of JAGINST 
5803.1E. Some states (Illinois and Florida, for example) have provisions noting that 
rules or court orders may restrict the release to a client of information provided to 
counsel.

Where there is conflict between state and military rules of professional 
responsibility, JAGINST 5803.1E provides that the military rules prevail. Marine 
Corps VLCO is not currently aware of any case in which a conflict between bar 
rules was a significant source of friction in a case. However, the JAGINST was last 
revised in 2015 and is therefore likely ripe for revision in light of rapidly-evolving 
VLC practice.

(b) Rules limiting VLC access to case information should be narrowly tailored and
construed as contrary both to the professional obligations of counsel and to the
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truth-finding functions of the military justice process. Information should not be 
shared with victims and/or VLC when contrary to statutory provisions, privileged, 
when restricted by court order, or during an ongoing investigation when 
government counsel determines that VLC in-person review of specific information 
would jeopardize the ongoing investigation. Withholding information pursuant to 
this exception should be strictly limited to only that portion of the information 
which would jeopardize the ongoing investigation, and this exception should not 
apply to discretionary government determinations about its case preparation.

Further, VLC should not disclose information to a client when it would be 
detrimental to their client’s safety or well-being, where disclosure would present an 
identifiable harm to the client, or where the client would be likely to act unlawfully 
in response to information received through disclosures to counsel or client. This 
language pertaining to non-disclosure appears in various forms in state bar 
language.

USAF (a) Rule 1.4 of the Air Force Rules of Professional Conduct (AFI 51-110,
Attachment 2) requires a lawyer to “keep the client reasonably informed about the
status of the matter,” “explain a matter to the extent reasonably necessary to permit
the client to make informed decisions regarding representation,” and “consult with
the client about any relevant limitation on the lawyer’s conduct when the lawyer
knows that the client expects assistance not permitted by the Rules of Professional
Conduct or other law.”
The official use request is a limitation set by the government and not the VC. In 
practice, VCs are responsible for explaining the limitations of their representation 
and the client decides whether they would like their VC to request documents 
pursuant to an official use request, knowing the limitations on release of 
information.

(b) The DAF Victims’ Counsel Division finds no reason the victims’ own
statements and medical records should not be shared with them.

USN (a) Within the Rules of Professional Conduct for Navy and Marine judge
advocates, several rules are applicable to information sharing with a client.
Specifically, Rule 1.1 Competence, necessitates “legal knowledge, skill, access to
evidence, thoroughness, and expeditious preparation” for competent representation.
Access to evidence (evidence such as 1(a)-(c) documents and the ROI) is
specifically listed as a requirement for competent representation. Additionally, Rule
1.2. Establishment and Scope of Representation, requires judge advocates to
“follow the client’s well-informed and lawful decisions” regarding the case.
Greater access to information supports the need for clients to make well-informed
decisions. Finally, Rule 1.4 Communication, requires judge advocates to “explain a
matter to the extent reasonably necessary to permit the client to make informed
decisions regarding the representation.” A synthesis of the above-mentioned rules
supports greater access to case information to ensure victims’ legal counsel are
acting in accordance with their professional responsibility requirements and in a
position to educate the client so the client can make a well-informed decision.
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(b) Information should not be shared with victims and/or victims’ legal counsel
when contrary to statutory provisions, pursuant to a court order, or during an
ongoing investigation when government counsel determines a victims’ legal
counsel’s in-person review of specific information would jeopardize the ongoing
investigation. The withheld information should be narrowly tailored to only the
portion of information that would jeopardize the ongoing investigation, not case
preparation.

USCG (a) The Coast Guard Legal Responsibility Program, COMDTINST M5800.1 does
not have a specific provision that addresses this. Rule 1.4 (b) does state that a
lawyer shall communicate “reasonably with the client about the means by which
the client's objectives are to be accomplished; keep the client reasonably informed
about the status of the matter; and promptly comply with reasonable requests for
information.” Since generally attorneys must fulfill a client’s reasonable
expectation that information will be shared consistent with an attorney’s duty to act
in the client’s best interests, it would be difficult to justify withholding information
from a client without clear authority to do so, such as a court order.

(b) The only circumstances where information should not immediately be shared
with the victim is when investigators recover information related to an unrelated
offense or when information deleted from the victims’ phone is recovered and it
impacts the credibility of the report. In these situations, the government should
have a method of withholding the information so it does not compromise the
investigation.
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Sec. IV. C. Narrative Questions for the Services’ Chiefs of the Trial Defense Services 
Organizations (Questions 1 – 3) 

1. What are the potential effects—both positive and negative—of establishing a uniform
policy for the sharing of the information described in (a)–(c) below with counsel
representing a victim as defined in Article 6b, on the representation of the accused in the
investigative process and in military judicial proceedings?

(a) Any recorded statements of the victim to investigators.
(b) The record of any forensic examination of the person or property of the
victim, including the record of any sexual assault forensic exam of the victim that
is in possession of investigators or the Government and any photographs taken by
the examiner during the medical-forensic exam.
(c) Any medical record of the victim that is in the possession of investigators or
the government.

USA Any policy on this topic should absolutely be uniform across all Services, should 
specifically identify the circumstances under which information is provided to a 
Special Victim Counsel (SVC) or directly to a complaining witness (CW), and 
should not be the subject of prosecutorial discretion. Current practice suggests 
information is already being shared to some extent through SVC disclosures, and a 
CW is always able to obtain their own personal medical records.  Further, limited 
information sharing through the assigned SVC may improve expectation 
management for disposition process outcomes and improve the ability of an 
assigned SVC to adequately advise on topics that include level of CW participation 
and consideration of the full range of disposition alternatives.  

That said, the obvious concern with providing information to a particular type of 
witness outside of already existing process, relates to the potential for unfairly 
influencing/minimizing what may otherwise present as inconsistent statements at 
trial. Any information provided to a CW has the potential to impact memory of the 
event. Providing information to any witness in advance of trial clearly elevates the 
risk, as unintentional as it may be, that witness testimony may be altered. 
Highlighting potential inconsistencies in advance of trial may tempt a CW to alter 
testimony or cause unintentional / subconscious revisions to effect what is 
perceived as a more compelling narrative that side-steps concerns established by 
other evidence. Simply put, sharing information in advance of trial this way could 
at least appear calculated to enhance the government’s ability to secure a 
conviction, even in the face of how evidence would otherwise be presented at trial.

Another negative aspect of such an expanded sharing policy is the potential for 
unintentional impact on medical personnel or law enforcement officials who may 
modify how they draft written reports, to include being less comprehensive in 
recording observations and opinions because of concern related to how a CW may 
react.  
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Also, just as important as what may be released to a CW, is the question of release 
timing. If there is going to be a policy or rule that expands the way information is 
provided to witnesses, the government should be required to provide the same 
information to the accused at least simultaneously so that the defense can better 
assess if there is an alteration or other testimonial change based on the provided 
information. To maximize at least the appearance of fairness, special CW releases 
should not occur before service on the accused and certainly not before 
arraignment, when major changes to the charge sheet require the accused’s consent.
Limited medical record sharing is not likely objectionable, given the CW either 
provided those records or a court compelled their disclosure, as is the case in the 
majority of instances. However, it isn’t clear if carving out an exception to FOIA 
b(7) (records related to law enforcement) might undermine justification for the 
entire exemption.  If so, one might risk opening more law enforcement files as 
subject to disclosure pursuant to FOIA.  This risk may be greater the earlier any 
information is shared with the alleged victim.  For instance, if information is shared 
pre-preferral—before the accused may even have counsel—it would seem odd that 
the alleged victim could have in depth knowledge of a pending investigation but the 
subject of that investigation would have no right to any information.

USMC A uniform policy would be welcome by the USMC Defense Services Organization 
(DSO) insofar as such a policy outlines exactly what information victim’s counsel 
will receive and when, and such decisions will not be at the discretion of the 
prosecutor.

That said, there are major concerns related to what information is provided to 
victim’s counsel. The DSO operates under the belief that, ultimately, all 
information provided to victim’s counsel will be provided to their client. The 
DSO’s chief concern is that the above proposal potentially distorts the memory of 
the complainant and impacts his/her trial testimony. It is well grounded in 
psychology that increasing inputs of information related to a particular event can 
alter how a witness remembers the event. As such, in order to maintain fair, 
accurate, and minimally biased testimony at trial, our system of justice should seek 
to minimize unnecessary pre-trial informational inputs for victims. All witnesses 
should testify to the best of their own belief and memory.

Treating CWs who choose to have or “rate” VLC differently than those who don’t 
would be fundamentally unfair to CWs. The below list outlines our concerns:

1. Providing law enforcement summaries. Any policy requiring summaries
produced by law enforcement be provided to victims is problematic. Summaries
often include the investigator’s interpretation of the events, gleaned from other
aspects of the investigation, and not necessarily what the victim stated. Providing
such information contaminates witness memory. Additionally, LE may begin to
tailor summaries to be read more favorably to complaining witnesses (CW) in order
to maintain their participation. There is no good reason to provide the information
to the CW that would be different than providing it to any other witness in a case,
which we do not do in order to maintain some integrity in the process. Similarly, no
other jurisdiction provides this information to CWs. Notably, there is a law
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enforcement exception to FOIA for just this purpose—to maintain the integrity of 
the investigative and court process.

2. Providing SAFE reports. Similar to item 2, a SAFE report often includes
information not relayed by the victim, such as the examiner’s opinion or
conclusions. Providing this type of information contaminates the victim’s memory
and impacts trial testimony.

3. Providing forensic examinations of the victim’s property. The above negative
impacts on the investigative and judicial proceedings apply to this investigative
measure. Additionally, providing victim’s “[t]he record of any forensic
examination of the […] property of the victim” creates potential for overbroad
access to information, likely not intended by the proposal. For example, the CW
may be entitled to the digital forensic reports for all electronics in the home where
the CW has a joint claim of ownership. This would be overbroad and creates any
number of issues including impacts to the CW’s knowledge and memory of events.
4. Impact on investigators. If law enforcement agents are aware that victims will
receive copies of interviews or summaries/notes, it may affect law enforcement’s
willingness to ask hard questions when they know the interview may be released,
and may end up in the news, on social media, or strain the relationship with the CW
who may be less likely to continue to cooperate or, on the other hand, take
measures him/herself to try to “investigate” the case, rally witnesses, search for
evidence etc. that negatively impacts LE’s ability to investigate.

USAF The overall of effect on the administration of courts-martial within the Department 
of the Air Force should be minimal with the release of the above-listed materials. 
Medical records are already accessible by the alleged victim by virtue of being the 
patient. Moreover, the Department of the Air Force has a policy for providing items 
(a)-(c) listed above, and more, to the Victims’ Counsel (VC).
Department of the Air Force Instruction (DAFI) 51-201, Administration of Military 
Justice, dated 14 April 2022, paragraph 8.5.3 gives Staff Judge Advocates 
discretion to release information in response to an official use request submitted by 
a VC. In Air Force practice, VC often request and receive relevant recorded 
statements made by their clients and SAFE reports in cases in which their clients 
are the named victim of a charged offense.

The positive effects of disclosing this evidence is that alleged victims are able to 
prepare for trial and, particularly when there is a VC, to engage in well informed 
discussions related to the exercise of their rights under Article 6b and any inputs 
they may wish to provide related to case disposition.

The potential negative effects are that witnesses may substitute their prior 
statements for their current recollection of events. However, that potential adverse 
impact is mitigated through discovery, pretrial interviews with the alleged victim, 
and cross-examination.

USN The system would benefit from a uniform policy for sharing information with
counsel representing an alleged victim. However, the court-martial's truth-seeking
function must remain paramount when determining the appropriate policy.
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Therefore, neither the alleged victim nor their counsel should have access to
investigative material which could distort, taint, or color the recollection of a
percipient witness. Since most cases in which counsel represents an alleged victim
are “special victims' cases,” this is of particular concern as the credibility of the
alleged victim will always be a critical determination for the finder of fact.

In responding to these RFIs, the Navy Defense Service Offices (DSOs) assume that
a victim’s legal counsel is ethically required to provide any information to their 
client that was provided to them in the course of their representation. Further, it 
would be incongruous for a victim’s counsel to exercise rights under Article 6b that 
the alleged victim themselves would not be able to exercise if they were 
unrepresented. Ultimately, the alleged victim is presumed to receive anything 
provided to the alleged victim's counsel.

An appropriate uniform policy would provide alleged victims access to their own
statements or anything they created (e.g. diary entries, text messages, notes, letters). 
However, any such policy would not provide access to information related to their 
case that contains the impressions, observations, or conclusions of others, including 
the attorneys or investigators on the case.

(a) The Defense Services Offices assume the alleged victims and their counsel are
provided a copy of recorded statements they made to investigators in any case
handled by attorneys from a Region Legal Service Office based on a policy
promulgated by the Assistant for Prosecution Services (APS). From the defense
perspective, this policy has yet to have an appreciable impact on the fairness of
courts-martial. The alleged victim is not gaining access to information beyond what
he or she has already told investigators. A prior recorded statement, or the
transcript of that statement, is the same information that trial counsel would likely
use to refresh the alleged victim's memory. Therefore, providing the alleged victim
with a copy of the recorded statement does not trigger concerns about how it could
modify their independent memory of events or enable them to alter their memory to
fit conflicting evidence.

(b) The alleged victim receiving records related to forensic examinations of their
person or property, including photographs, will harm the fundamental fairness of
the court-martial process. This risk of harm is particularly egregious when the
alleged victim receives them through privileged communications from their
counsel.

While alleged victims and their counsel sometimes gain insights about forensic
evidence from pre-trial litigation, providing access to forensic examinations should 
not be the uniform policy. The purpose of forensic examinations is to preserve and 
develop reliable evidence. They can include third parties' observations, opinions, 
and conclusions, including nursing, pathology, or toxicology experts. These 
observations, opinions, and conclusions should not be made available to alleged 
victims. If an alleged victim is to provide reliable evidence, then the court-martial 
process should seek to insulate them from material that could intentionally or 
unintentionally contaminate their testimony. Observations by those seeking to 
preserve and collect evidence, including photographs, could distort, taint, or color 
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the witness's recollection. If investigators or trial counsel provide alleged victims 
with the results of forensic examinations, there is a real danger of unfair prejudice 
to Service Members facing trial. Because the conversations between counsel for an 
alleged victim and the alleged victim are privileged, and, therefore, shielded from 
discovery and off-limits during cross-examination, filtering information through
that counsel only exacerbates the danger of prejudice to defense clients. This lack 
of transparency starkly contrasts with occasions when a trial counsel or investigator 
chooses to share or confront an alleged victim with information while subject to 
discovery obligations under R.C.M. 701(a)(6) and R.C.M. 914.

There are no apparent positive effects from a change that would permit alleged
victims, or their counsel, to obtain forensic examinations of their person or
property, including photographs. Moreover, no other witness would be given access 
to investigative material because of the danger to the integrity of the investigation 
or trial.

(c) An alleged victim, especially one with counsel, can obtain their own medical
records. There should not be an additional uniform policy created to control a
mechanism that already exists. Suppose the investigators or the government sought
and obtained them as part of the investigation. Presumably, the records in this
hypothetical have independent value to the investigation or prosecution of the case.
Should the government or investigators seek clarification on that information with
the complaining witness, it should be done as part of the investigation rather than
funneling the information through privileged communication via counsel.

USCG See Navy’s Response
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2. Does your organization support or oppose the adoption of a uniform policy for the
sharing of the information described in 1(a)-(c) above with counsel representing a
victim? Why or why not?

USA The United States Army Trial Defense Service only supports an information 
sharing process expanded beyond currently existing mechanisms to the extent it 
clearly defines all circumstances under which information is provided directly to a 
CW or through a SVC, includes at least concurrent sharing with the accused, and is 
limited to non-forensic information originating with the CW, and is not subject to 
prosecutorial discretion. Information contemplated for CW release should not 
include forensic or investigatory comment, agent summaries, opinion, conclusion, 
or assessment as such editorializations are beyond the scope of what is relevant for 
someone who is merely a witness and not part of the prosecution team.

USMC The USMC DSO supports a policy if it clearly defines what can be provided to 
victim’s counsel to include limitations and requires notification to defense counsel 
of exactly what was provided to the victim’s counsel.
Specifically, USMC DSO supports the adoption of 1(a) and 1(c) as long as it is
only the recorded statement and non-forensic medical records of the victim, and not 
any supplemental material generated by investigating agencies as part of a report, 
such are summaries. In its current form, 1(b) is too broad to support.

If this policy establishes a minimum of what must be provided to victim’s counsel 
but allows the prosecutor on a case-by-case basis to provide additional information 
(especially without notifying the Defense), USMC DSO does not support it.

USAF The Air Force Trial Defense Division supports the adoption of a uniform policy for 
the sharing of the information described in 1(a)-(c) above, contingent on that policy 
embedding procedural safeguards to protect the rights of the accused and to ensure 
defense counsel is made aware of any disclosures made under the policy.

(a) Any uniform policy should be accompanied by a requirement for VC to protect
the matters listed in 1(a)-(c) from improper release to third parties.

(b) Trial Counsel should be required, likely via amendment to the Rules for Courts-
Martial, to maintain a log of any evidence that is provided to the VC and to disclose
that log to the accused upon request. This will foster open discovery and ensure
defense counsel are able to fully exercise their clients’ right to confront accusers at
court-martial.

(c) The policy should make clear that the defense has no obligation to disclose or to
provide evidence to the alleged victim.

USN The Navy DSO does not oppose the adoption of a uniform policy which ensures a
consistent practice for disclosures to the alleged victim and his or her counsel –
with the caveats discussed in the earlier questions. However, the DSOs oppose any 
policy which seeks to elevate the rights of the alleged victim to be informed of
matters beyond their own statements, as such a policy which could impede the truth
seeking function of a court-martial. Specifically, we oppose providing the alleged 
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victim, or their counsel, forensic examinations which could include observations 
and opinions of third parties.

USCG Refer to Navy’s Response.
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3. Please identify and explain any recurring issues in your discovery practice regarding
the sharing of information not listed above with counsel representing a victim.

USA TJAG Policy 22-07, DoDI 6495.02, and general patient medical record access 
already contemplate CW information sharing. These also provide a commonly 
understood basis for standardized discovery practices. Issues potentially arise when 
a prosecution team goes beyond what is specifically authorized if additional 
information is shared with a CW and not the defense, which can lead to 
inefficiencies and/or substantive issues that require subsequent motions practice to 
remedy.

USMC The Defense is not notified what information the trial counsel and NCIS provide to 
the VLC, and what is provided varies by case. The lack of standardization is 
difficult for all parties: the prosecutors seem to have difficulty deciding what 
should be disclosed, the VLC seek broader access than is necessary, and the 
defense is left in the dark about the information provided rightly necessary to their 
case preparation. 

If any witness is testifying not based on his/her memory, but rather on something 
he/she read after the fact, that must be demonstrated to the trier of fact in order to 
maintain fairness to the process and to the accused. As such, it is critical that the 
Defense understand what information a victim is provided in pre-trial preparation. 

Because the proposed rules would provide documents to the VLC to work with 
their clients and such work being protected communications, the ability for 
defense counsel to effectively cross examine a CW regarding their case
preparation is unfairly limited. When a CW’s credibility is critical to the outcome 
of the case—as it always is, how they prepared for trial is similarly a critical part 
of cross examination. 

Two additional points raised by VLCs during former testimony: VLC want access 
to all case-related information and notice of all motions. The stated reason for the
former was to “explain” to the CW why a case is not going forward. If the case is 
not going forward, there is no discovery process and FOIA rules apply for the CW
to access investigations. As to the latter, CWs are not a party to the litigation and 
have a voice in only a narrow areas: 412, 413, 513, and quashing subpoenas as it 
applies to all witnesses. Motions regarding unlawful command influence, 
multiplicity, discovery etc., all routine motions brought in the course of litigation, 
are disagreements between the trial counsel/government and the accused/defense 
counsel. There is generally, with very rare exception, no amicus brief filing at the 
trial court. It is the trial and defense counsel’s responsibility to make the strategic
and tactical decisions about how to present their case at trial. To permit amicus 
briefs would turn the criminal court from “United States vs accused” to Plaintiff vs 
defendant.” As such, providing all motions to VLC and/or CWs necessarily means 
that all the exhibits and attachments that are rightfully withheld from disclosure 
would then be disclosed. Both of these “asks” are ways for the CW to circumvent 
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the truth seeking function and fundamental fairness necessary for a criminal justice 
system founded on integrity, fairness, and the Constitution.

Bottom line: fundamental fairness in the court martial process weighs in favor of 
withholding all information from the VLC or CWs that is not solely the creation of 
the CW, for example their own statement or text messages.

USAF The Air Force Trial Defense Division has identified the following recurring issues 
in our discovery practice regarding the sharing of information with the VC.

Since 2020, the Air Force Trial Judiciary has utilized an electronic filing system 
where parties to the proceeding file their motions, pleadings, and various other 
documents. While hugely convenient for the prosecution, the defense, and the 
military judge, the electronic filing system effectively functions as an unintended 
tool for disclosure of substantial case evidence to the VC that would otherwise not 
be authorized. Because the Air Force Trial Judiciary establishes only one filing 
website for each case, VC are on the same website as the parties and, in light of the 
requirement to include supporting evidence as attachments to motions, thereby 
essentially become the recipients of large amounts of discovery to which they 
otherwise have no right under law or regulation, to include evidence that far 
exceeds the materials originating from the named victim described in 1(a)-(c).

USN Judicial circuits have been inconsistent regarding which filings must be provided to
counsel representing an alleged victim. As a result, in some circuits, counsel
representing an alleged victim may receive all motions filed in the case, even if
their client does not have standing to respond. This results in an alleged victim
having constructive possession of voluminous documents from discovery. For
example, suppose the defense counsel files a motion to suppress a statement or
illegally obtained evidence. In that case, the enclosures may include the statements 
of the accused or the evidence obtained from the unlawful search. Counsel 
representing an alleged victim has no standing to respond to this type of motion, 
but they would then possess material they could share with their client. Filings like 
these often result in the most substantive portions of discovery, including
summaries of the statements of other witnesses, being shared with the counsel for 
the alleged victim.

The DSO's maintain that the alleged victim and her counsel should have limited
standing based on Article 6b for issues like prior sexual behavior and the
production of mental health records. Any discovery provided to the alleged victim
that expands beyond those limited areas before a guilty finding poses a real danger 
to the system's fairness.

USCG Refer to Navy’s Response.
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DAC-IPAD Defense Advisory Committee on Investigation,  
Prosecution, and Defense of Sexual Assault in the Armed Forces

DHA Defense Health Agency

DoD Department of Defense

DoDI Department of Defense Instruction

FOIA  Freedom of Information Act 

FY  fiscal year 

MCIO  military criminal investigation organization 

NDAA National Defense Authorization Act

SAFE  Sexual Assault Forensic Examination 

UCMJ Uniform Code of Military Justice

U.S.C. United States Code 
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1. Legislative Sources

a. Enacted Statutes 

5 U.S.C. App. §§ 1–16 (Federal Advisory Committee Act)

18 U.S.C. § 3771 (Crime Victims’ Rights)

34 U.S.C. § 20141 (Services to Victims)

National Defense Authorization Act for Fiscal Year 2014, Pub. L. No. 113-66, § 1701, 127 Stat. 672 (2013)

James M. Inhofe National Defense Authorization Act for Fiscal Year 2023, Pub. L. No. 117-263, Enacted H.R. 7776 
(2022) 

2. Rules and Regulations

a. Executive Orders

Manual for Courts-Martial, United States (2023 ed.)

b. Department of Defense 

Defense Health Agency Procedural Instruction Number 6310.01, Healthcare Management of Patients Associated with 
Interpersonal Violence and the Department of Defense Forensic Healthcare Program (Aug. 10, 2023)

DD Form 2701, Initial Information for Victims & Witnesses of Crime (Oct. 2022)

DD Form 2911, DoD Sexual Assault Forensic Examination (SAFE) Report (Sept. 2015)

DoD Instruction 1030.02, Victim and Witness Assistance (July 27, 2023)

DoD Instruction 6495.02, Vol. 1, Sexual Assault Prevention and Response: Program Procedures (Mar. 28, 2013) 
(Incorporating Change 7, Sept. 6, 2022)

DoD Manual 5400.07, DoD FOIA Program (Apr. 5, 2019)

3. Meetings and Hearings

a. Public Meetings of the DAC-IPAD

Transcript of DAC-IPAD Public Meeting (Feb. 21, 2023)

Transcript of DAC-IPAD Public Meeting (Feb. 22, 2023)

Transcript of DAC-IPAD Public Meeting (June 13, 2023)

Transcript of DAC-IPAD Public Meeting (June 14, 2023)

b. Public Meeting of the Military Justice Review Panel (MJRP)

Transcript of MJRP Public Meeting (Jan. 17, 2023)
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4. Civilian Federal Policy 

a. Department of Justice

U.S. Department of Justice, Attorney General Guidelines for Victim and Witness Assistance (2022)

5. Reports

a. Defense Advisory Committee on Investigation, Prosecution, and Defense of Sexual Assault in the Armed 
Forces Reports

Report on Tour Lengths and Rating Chain Structure for Services’ Special Victims’ Counsel / Victims’ Legal Counsel (SVC/VLC) 
Programs (Aug. 10, 2022)

b.  National Crime Victim’s Law Institute

Protecting Victims’ Rights and Interests in the Context of Open Records Laws, Victim Law Bulletin (Feb. 2020)

6. DAC-IPAD Requests for Information and Responses

Military Services’ Responses to DAC-IPAD Request for Information Set 3.0 (May 1, 2023)
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Marcia Anderson was the Clerk of Court for the Bankruptcy Court–Western District of 
Wisconsin starting in 1998 until her retirement in 2019. In this role she was responsible for the 
management of the budget and administration of bankruptcy cases for 44 counties in western 
Wisconsin. Major General Anderson recently retired in 2016 from a distinguished career in the 
U.S. Army Reserve after 36 years of service, which included serving as the Deputy Commanding 
General of the Army’s Human Resources Command at Fort Knox, Kentucky. In 2011, she 
became the first African American woman in the history of the U.S. Army to achieve the rank of 

major general. Her service culminated with an assignment at the Pentagon as the Deputy Chief, Army Reserve 
(DCAR). As the DCAR, she represented the Chief, Army Reserve, and had oversight for the planning, 
programming, and resource management for the execution of an Army Reserve budget of $8 billion that supported 
more than 225,000 Army Reserve soldiers, civilians, and their families. She is a graduate of the Rutgers University 
School of Law, the U.S. Army War College, and Creighton University.

Martha Bashford served in the New York County District Attorney’s Office starting in 1979 
until her retirement in 2020. At the time of her retirement, she was the chief of the New York 
County District Attorney’s Office Sex Crimes Unit, which was the first of its kind in the country. 
She served in this role starting in 2011. Previously she was co-chief of the Forensic Sciences/Cold 
Case Unit, where she examined unsolved homicide cases that might now be solvable through 
DNA analysis. Ms. Bashford was also co-chief of the DNA Cold Case Project, which used DNA 
technology to investigate and prosecute unsolved sexual assault cases. She indicted assailants 

identified through the FBI’s Combined DNA Index System (CODIS) and obtained John Doe DNA profile 
indictments to stop the statute of limitations where no suspect had yet been identified. She is a Fellow in the 
American Academy of Forensic Sciences. Ms. Bashford graduated from Barnard College in 1976 (summa cum laude) 
and received her J.D. degree from Yale Law School in 1979. She is a Fellow in both the American College of Trial 
Lawyers and the American Academy of Forensic Sciences.

William E. Cassara is a former Army prosecutor, defense counsel and appellate counsel, with 
more than 30 years of military law experience. Mr. Cassara holds a law degree from University of 
Baltimore and an undergraduate degree in business administration from Florida State University. 
He is a former professor at the University of Baltimore School of Law and the University of 
South Carolina School of Law. Mr. Cassara has been in private military law practice since 1996 
focusing on court-martial appeals, discharge upgrades, security clearance and all other 
administrative military law matters.

Margaret “Meg” Garvin, M.A., J.D., is the executive director of the National Crime Victim Law 
Institute (NCVLI), where she has worked since 2003. She is also a clinical professor of law at 
Lewis & Clark Law School, where NCVLI is located. In 2014, Ms. Garvin was appointed to the 
Victims Advisory Group of the United States Sentencing Commission, and during 2013–14, she 
served on the Victim Services Subcommittee of the Response Systems to Adult Sexual Assault 
Crimes Panel of the U.S. Department of Defense. She has served as co-chair of the American Bar 
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Association’s Criminal Justice Section Victims Committee, as co- chair of the Oregon Attorney General’s Crime 
Victims’ Rights Task Force, and as a member of the Legislative & Public Policy Committee of the Oregon Attorney 
General’s Sexual Assault Task Force. Ms. Garvin received the John W. Gillis Leadership Award from National 
Parents of Murdered Children in August 2015. Prior to joining NCVLI, Ms. Garvin practiced law in Minneapolis, 
Minnesota, and clerked for the Eighth Circuit Court of Appeals. She received her bachelor of arts degree from the 
University of Puget Sound, her master of arts degree in communication studies from the University of Iowa, and her 
J.D. from the University of Minnesota.

Suzanne Goldberg has served in the U.S. Department of Education’s Office for Civil Rights 
since day one of the Biden-Harris administration as Acting Assistant Secretary (January – 
October 2021) and Deputy Assistant Secretary for Strategic Operations and Outreach. Goldberg 
brings extensive experience in civil rights leadership, with expertise in gender and sexuality law, 
and many years as a university administrator and faculty member. Before joining the U.S. 
Department of Education, Goldberg was the inaugural Executive Vice President for University 
Life at Columbia University and on the faculty of Columbia Law School, where she is on a 

public service leave from her role as the Herbert and Doris Wechsler Clinical Professor of Law at Columbia Law 
School. She founded the Law School’s Sexuality and Gender Law Clinic, the first of its kind in the nation, and was 
co-founder and co-director of the Law School’s Center for Gender and Sexuality Law. Goldberg earlier served as a 
senior staff attorney with Lambda Legal, a national legal organization committed to the full recognition of the civil 
rights of LGBT people and people living with HIV. Goldberg holds a law degree with honors from Harvard 
University and a bachelor’s degree with honors from Brown University and was a Fulbright Fellow at the National 
University of Singapore.

Judge Paul W. Grimm is a Professor of the Practice and Director of the Bolch Judicial Institute 
at Duke Law School. Prior to joining Duke Law School, Judge Grimm served as a federal judge 
for 25 years. In 2012 he was appointed as a District Judge for the United States District Court 
for the District of Maryland. Previously, he was appointed to the Court as a Magistrate Judge in 
February 1997 and served as Chief Magistrate Judge from 2006 through 2012. In September, 
2009 he was appointed by the Chief Justice of the United States to serve as a member of the 
Advisory Committee for the Federal Rules of Civil Procedure. Additionally, Judge Grimm is an 

adjunct professor of law at the University of Maryland School of Law, where he teaches evidence, and also has 
taught trial evidence, pretrial civil procedure, and scientific evidence. He also has been an adjunct professor of law at 
the University of Baltimore School of Law, where he taught a course regarding the discovery of and pretrial practices 
associated with electronically stored evidence.  

Before joining the Court, Judge Grimm was in private practice in Baltimore for thirteen years, during which time 
he handled commercial litigation. He also served as an Assistant Attorney General for the State of Maryland, 
an Assistant State’s Attorney for Baltimore County, Maryland, and a Captain in the United States Army Judge 
Advocate General’s Corps.  While on active duty in the Army, Judge Grimm served as a defense attorney and 
prosecutor while assigned to the JAG Office at Aberdeen Proving Ground, Maryland, and thereafter as an action 
officer in the Office of the Judge Advocate General of the Army (Administrative Law Division), The Pentagon.  In 
2001, Judge Grimm retired as a Lieutenant Colonel from the United States Army Reserve. 
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Judge Grimm received his undergraduate degree from the University of California Davis (summa cum laude), his 
J.D. from the University of New Mexico School of Law (magna cum laude, Order of the Coif ) and his LLM from 
Duke Law School.

A. J. Kramer has been the Federal Public Defender for the District of Columbia since 1990. He 
was the Chief Assistant Federal Public Defender in Sacramento, California, from 1987 to 1990, 
and an Assistant Federal Public Defender in San Francisco, California, from 1980 to 1987. He 
was a law clerk for the Honorable Proctor Hug, Jr., U.S. Court of Appeals for the Ninth Circuit, 
Reno, Nevada, from 1979 to 1980. He received a B.A. from Stanford University in 1975, and a 
J.D. from Boalt Hall School of Law at the University of California at Berkeley in 1979. Mr. 
Kramer taught legal research and writing at Hastings Law School from 1983 to 1988. He is a 

permanent faculty member of the National Criminal Defense College in Macon, Georgia. He is a Fellow of the 
American College of Trial Lawyers. He is a member of the Judicial Conference of the United States’ Advisory 
Committee on Evidence Rules and the ABA Criminal Justice System Council. He was a member of the National 
Academy of Sciences Committee on Scientific Approaches to Understanding and Maximizing the Validity and 
Reliability of Eyewitness Identification in Law Enforcement and the Courts. In December 2013, he received the 
Annice M. Wagner Pioneer Award from the Bar Association of the District of Columbia.

Jennifer Gentile Long (M.G.A., J.D.) is CEO and co-founder of AEquitas and an adjunct 
professor at Georgetown University Law School. She served as an Assistant District Attorney in 
Philadelphia specializing in sexual violence, child abuse, and intimate partner violence. She was a 
senior attorney and then Director of the National Center for the Prosecution of Violence Against 
Women at the American Prosecutors Research Institute. She publishes articles, delivers trainings, 
and provides expert case consultation on issues relevant to gender-based violence and human 
trafficking nationally and internationally. Ms. Long serves as an Advisory Committee member of 

the American Law Institute’s Model Penal Code Revision to Sexual Assault and Related Laws and as an Editorial 
Board member of the Civic Research Institute for the Sexual Assault and Domestic Violence Reports. She graduated 
from Lehigh University and the University of Pennsylvania Law School and Fels School of Government.

Jenifer Markowitz is a forensic nursing consultant who specializes in issues related to sexual 
assault, domestic violence, and strangulation, including medical-forensic examinations and 
professional education and curriculum development. In addition to teaching at workshops and 
conferences around the world, she provides expert testimony, case consultation, and technical 
assistance and develops training materials, resources, and publications. A forensic nurse examiner 
since 1995, Dr. Markowitz regularly serves as faculty and as an expert consultant for the Judge 
Advocate General’s (JAG) Corps for the U.S. Army, Navy, Air Force, Marine Corps, and Coast 

Guard. Past national activities include working with the Army Surgeon General’s office to develop a curriculum for 
sexual assault medical-forensic examiners working in military treatment facilities (subsequently adopted by the Navy 
and Air Force); with the U.S. Department of Justice Office on Violence Against Women (OVW) to develop a 
national protocol and training standards for sexual assault medical- forensic examinations; with the Peace Corps to 
assess the agency’s multidisciplinary response to sexual assault; with the U.S. Department of Defense to revise the 
military’s sexual assault evidence collection kit and corresponding documentation forms; and as an Advisory Board 
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member for the National Sexual Violence Resource Center. In 2004, Dr. Markowitz was named a Distinguished 
Fellow of the International Association of Forensic Nurses (IAFN); in 2012, she served as IAFN’s President.

Jennifer O’Connor is Vice President and General Counsel of Northrop Grumman Corporation. 
Prior to joining Northrop Grumman, Ms. O’Connor served as the General Counsel for the 
Department of Defense. In that role, she was the chief legal officer of the Department and the 
principal legal advisor to the Secretary of Defense. Earlier in her career, she served in numerous 
positions and agencies throughout the federal government. Her past positions include service in 
the Obama administration as Deputy Assistant to the President and Deputy White House 
Counsel responsible for the litigation, oversight and investigations portfolios; Senior Counsel at 

the Department of Health and Human Services; and as Counselor to the Commissioner of the Internal Revenue 
Service. Ms. O’Connor also worked in the Clinton Administration as Deputy Assistant Secretary for Policy at the 
Department of Labor, Special Assistant to the President in the Office of the White House Deputy Chief of Staff; 
Special Assistant to the President in the Office of Cabinet Affairs; and as Deputy Director of the White House 
Office of Management and Administration. Ms. O’Connor received a Bachelor of Arts degree from Harvard 
University, a Masters in Public Administration from Columbia University’s School of International Public Affairs, 
and a Juris Doctor degree from Georgetown University.

BGen James (Jim) Schwenk was commissioned as an infantry officer in the Marine Corps in 
1970. After serving as a platoon commander and company commander, he attended law school 
at the Washington College of Law, American University, and became a judge advocate. As a judge 
advocate he served in the Office of the Secretary of Defense, the Office of the Secretary of the 
Navy, and Headquarters, Marine Corps; he served as Staff Judge Advocate for Marine Forces 
Atlantic, II Marine Expeditionary Force, Marine Corps Air Bases West, and several other 
commands; and he participated in several hundred courts-martial and administrative discharge 

boards. He represented the Department of Defense on the television show American Justice, and represented the 
Marine Corps in a Mike Wallace segment on 60 Minutes. He retired from the Marine Corps in 2000.

Upon retirement from the Marine Corps, BGen Schwenk joined the Office of the General Counsel of the 
Department of Defense as an associate deputy general counsel. He was a legal advisor in the Pentagon on 9/11, and 
he was the primary drafter from the Department of Defense of many of the emergency legal authorities used in 
Afghanistan, Iraq, the United States, and elsewhere since that date. He was the principal legal advisor for the repeal 
of “don’t ask, don’t tell,” for the provision of benefits to same-sex spouses of military personnel, in the review of the 
murders at Fort Hood in 2009, and on numerous DoD working groups in the area of military personnel policy. He 
worked extensively with the White House and Congress, and he retired in 2014 after 49 years of federal service.
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Judge Karla N. Smith was appointed to the Circuit Court for Montgomery County, Maryland in 
December 2014 by Governor Martin O’Malley. Judge Smith served on the District Court of 
Maryland from August 2012 until her appointment to the Circuit Court. In addition, Judge Smith 
serves as the Judiciary’s representative on the State Council on Child Abuse and Neglect; the 
Operations Subcommittee of the Judiciary Committee on Equal Justice; and she represents the 
Circuit Court on the Montgomery County Domestic Violence Coordinating Council (DVCC).

Prior to her appointment, Judge Smith worked as a prosecutor for over 15 years. For five years, Judge Smith served 
as the Chief of the Family Violence Division of the Montgomery County State’s Attorney’s Office. Additionally, she 
sat on the Montgomery County Child Fatality Review Team; the Multidisciplinary Case Review Team for Child 
Abuse and Neglect; the Elder and Vulnerable Adult Abuse Task Force, which she chaired; the Interagency Sex 
Offender Management Team; Domestic Violence Case Review Team; and the Montgomery County Teen Dating 
Taskforce. It was during this time that Judge Smith was integral to the development of the Montgomery County 
Family Justice Center and the drafting and passage of a criminal child neglect statute that was signed into law in 
2011.

Judge Smith received her Bachelor of Arts degree from the University of Maryland and her Juris Doctor from the 
University of Virginia. A life-long resident of Montgomery County and a product of Montgomery County Public 
Schools, Judge Smith currently lives in Bethesda with her husband and three sons.

Cassia Spohn is a Regents Professor in the School of Criminology and Criminal Justice at 
Arizona State University and an Affiliate Professor of Law at ASU’s Sandra Day O’Connor 
College of Law. She is a Fellow of the American Society of Criminology, the Academy of 
Criminal Justice Sciences, and the Western Society of Criminology. She is the recipient of 
numerous academic awards, including the University of Nebraska Outstanding Research and 
Creative Activity Award, the W.E.B. DuBois Award for Contributions to Research on Crime and 
Race/Ethnicity, the Lifetime Achievement Award from the American Society of Criminology’s 

Division on Corrections and Sentencing, and Arizona State University’s Faculty Achievement Award for Defining-
Edge Research in the Social Sciences. Dr. Spohn’s research interests include the correlates of federal and state 
sentencing outcomes, prosecutorial decision making, the intersections of race, ethnicity, gender, crime and justice, 
and sexual assault case processing decisions. She is the author of eight books, including How Do Judges Decide: The 
Search for Fairness and Justice in Punishment and Policing and Prosecuting Sexual Assault: Inside the Criminal Justice 
System. She is the author of more than 140 peer-reviewed publications. She currently is working on a National 
Science Foundation-funded project evaluating the impact of Arizona’s recent ban on peremptory challenges and a 
series of papers on the imposition of life sentences in the U.S. District Courts.
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Meghan Tokash is an Assistant United States Attorney at the Department of Justice. Previously, 
she served as a special victim prosecutor in the U.S. Army Judge Advocate General’s Corps for 
eight years, litigating cases related to homicide, rape, sexual assault, domestic violence and child 
abuse. Tokash worked in the Army’s first Special Victim Unit at the Fort Hood Criminal 
Investigation Division Office. She deployed to Iraq as the senior trial counsel for U.S. Forces Iraq, 
and prosecuted special victim cases across U.S. Army Europe and U.S. Army Central Command. 
Tokash was an attorney advisor for the Judicial Proceedings Panel prior to her 2017 appointment 

by Secretary of Defense Ash Carter to serve on the Defense Advisory Committee on the Investigation, Prosecution 
and Defense of Sexual Assault in the Armed Forces. In 2021, Tokash served on the 90-day Independent Review 
Commission on Sexual Assault in the Military that was established by Secretary of Defense Lloyd Austin at the 
direction of President Biden.

Judge Walton was born in Donora, Pennsylvania. In 1971, he graduated from West Virginia 
State University, where he was a three-year letterman on the football team and played on the 
1968 nationally ranked conference championship team. Judge Walton received his law degree 
from the American University, Washington College of Law, in 1974.

Judge Walton assumed his current position as a U.S. District Judge for the District of Columbia 
in 2001. He was also appointed by President George W. Bush in 2004 as the Chair of the 

National Prison Rape Elimination Commission, a commission created by Congress to identify methods to 
reduce prison rape. The U.S. Attorney General substantially adopted the Commission’s recommendations for 
implementation in federal prisons; other federal, state, and local officials throughout the country are considering 
adopting the recommendations. U.S. Supreme Court Chief Justice William Rehnquist appointed Judge Walton in 
2005 to the federal judiciary’s Criminal Law Committee, on which he served until 2011. In 2007, Chief Justice 
John Roberts appointed Judge Walton to a seven-year term as a Judge of the U.S. Foreign Intelligence Surveillance 
Court, and he was subsequently appointed Presiding Judge in 2013. He completed his term on that court on May 
18, 2014. Upon completion of his appointment to the Foreign Intelligence Surveillance Court, Judge Walton 
was appointed by Chief Justice Roberts to serve as a member of the Judicial Conference Committee on Court 
Administration and Case Management.

Judge Walton traveled to Russia in 1996 to instruct Russian judges on criminal law in a program funded by the 
U.S. Department of Justice and the American Bar Association’s Central and East European Law Initiative Reform 
Project. He is also an instructor in Harvard Law School’s Advocacy Workshop and a faculty member at the National 
Judicial College in Reno, Nevada.
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Mr. Louis P. Yob, Director

Mr. Dale L. Trexler, Chief of Staff

Ms. Stacy A. Boggess, Senior Paralegal

Ms. Theresa A. Gallagher, Attorney-Advisor 

Ms. Nalini Gupta, Attorney-Advisor

Ms. Amanda L. Hagy, Senior Paralegal 

Mr. Michael D. Libretto, Attorney-Advisor

Mr. R. Chuck Mason, Attorney-Advisor

Ms. Marguerite McKinney, Analyst 

Ms. Meghan Peters, Attorney-Advisor 

Ms. Stayce D. Rozell, Senior Paralegal 

Ms. Terri A. Saunders, Attorney-Advisor 

Ms. Kate Tagert, Attorney-Advisor
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Dr. Alice Falk, Editor

Ms. Laurel Prucha Moran, Graphic Designer 

Dr. William “Bill” Wells, Criminologist






	Recommendations for a Uniform Policy for Sharing Information with Victims and Their Counsel
	Transmittal Letter
	Contents
	I. Introductions and Recommendations
	Appendix F.  Professional Staff

	II. Background and Methodology
	III. Analysis
	A.	Timelines for Disclosure of Information
	B.	Circumstances in Which Information Should Not Be Shared
	C.	Recommendations for Regulatory Action

	APPENDIX A. NDAA Fiscal Year 2023, Section 549B: Report on Sharing Information with Counsel for Victims of Offenses Under the Uniform Code of Military Justice
	Appendix B. DAC-IPAD Request for Information Set 3.0 and Service Narrative Responses
	Appendix C.  Acronyms and Abbreviations
	Appednix D. Sources Consulted
	Appendix E.  DAC-IPAD Member Biographies
	Appendix F. DAC-IPAD Professional Staff





